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(a)  Mr  Jtiitico  Johnson  v^ns  alwont)  from  indiiipoiiilion,  during  Uio  whole 
term. 

{b)  Mr  Justice  Duvall  was  prevented  aUending  Uie  court  until  8oinc  time 
alter  the  conimencenient  of  the  trrni. 

(r)  Henry  Ashton,  Esq.,  Mnrshnl,  died  dnrin^^  the  term. 


SUPREME  COURT*  OF  THE  UNITED  STATES. 


ORDERS  OF  COURT. 

Pebrvary  19tft,  18S4.— On  the  openiog  of  the  Court,  the 
Hon.  B.  F.  Butler,  Attomey^Seneral  of  the  United  States,  thus 
addressed  the  Court : 

^  Tour  honours  are  probably  aware  that  the  same  sad  event 
which  yesterday  occasioned  the  untimely  adjournment  of  the 
court,  was  immediately  followed  by  a  special  meeting  of  the 
bar. 

''I  have  been  charged  b}» that  meeting  with  the  duty  of 
bringing  its  proceedings  to  the  notice  of  the  court,  and  with 
your  permission  win  now  read  them.** 

Mr  Chief  Justice  Marshall  assenting,  the  Attorney-general 
then  lead  said  proceedings ;  and  thus  resumed : 

''The  court  will  have  perceived  from  the  paper  which  has 
been  read,  that  the  duty  of  commemorating,  in  a  formal  dis* 
course,  the  professional  character  and  virtues  of  Mr  Wirt,  has 
been  qiecially  assigned  to  a  distinguished  member  of  this  bar. 
Were  it  not  for  this  becoming  and  appropriate  arrangement,  I 
might  be  tempted  to  give  utterance  to  my  high  admiration  of 
the  talents,  attainments  and  virtues  of  our  illustrious  brother, 
and  to  the  sorrow  with  which,  in  coamnm  with  every  other 
member  of  the  bar,  I  mourn  over  his  removal  from  this  scene 
of  his  usefulness  and  fame.  Such  an  attempt,  however,  would 
be  an  indelicate,  if  not  an  improper  encroachment  upon  a 
province  whiph  now  belongs  exclusively  to  another.  And  ii 
therefore  only  remains  that  I  should  ask,  in  the  nnme  of  the 
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assembled' bar;  and  in  reference  to  siicli  a  man  asi  William 
Wirt,  I  feel  that  I  may  add,  in  the  name  of  the  whole  legal 
profession  of  otir  extended  country ;  that  this  humble  tribute  to 
ability  and  worth^tliris  faint  but  sincere  expression  of  deep  regret, 
be  incorporated  in  the  records  of  this  court." 

To  which  Air  Chief  Justice  Marshall  thus  replied : 

"The  court  received  intelligence  of  the  afflicting  event 
^hich'  has  produced  the  meeting  of  the  bar  and  the  applica- 
tion just  made,  with  those  emotions  it  was  but  too  well  calou- 
laXed  to  excite.  I  am  sure  I  utter  the  sentiments  of  all  my 
brethren,  when  I  say  we  participate  sincerely  in  the  feelings 
expressed  from  the  bar.  We  too,  gentlemen,  have  sustained  a 
loss  it  will  be  difficult,  if  not  impossible,  to  repair.  In  perform- 
ing the  arduous  duties  assigned  to  us,  we  have  been  long  aided 
by  the  diligent  research  and  lucid  reasoning  of  him  whose  loss 
we  unite  with  you  in  deploring.  We  too,  gentlepien,  in  com- 
mon with  you,  have  lost  the  estimable  friend  in  the  powerful 
advocate. 

"  Most  readily  do  we  assent  to  the  motion  which  has  been 
made." 

Whereupon  it  is  ordered  by  the  court  that  the  following 
entry  be  made  in  the  minutes,  viz. 

"  It  having  been  announced  that  Mr  William  Wirt,  a 
gentleman  of  this  bar,  highly  distinguished  for  his  learning  and 
talents,  departed  this  life  yesterday  in  this  city:  resolved,  that 
the  resolutions  now  offered  by  the  attorney-general  on  the  part 
of  the  gentlemen  of  the  bar,  be  placed  on  the  records  of  this 
court. 

"  Resdved,  that  the  judges  of  this  court  will  wear  the  usual 
badge  of  mourning  during  the  residue  of  the  term,  in  token  of 
their  respect  and  regard  for  the  memory  of  the  deceased,  and 
of  their  deep  sense  of  this  afflicting  event." 

And  it  is  further  ordered,  that  the  said  proceedings  of  the 
bar  and  officers  be  spread  upon  the  records  of  this  court,  which 
are  entered  accordingly  as  follows: 

"  At  a  meeting  of  the  gentlemen  of  the  bar  of  the  supreme 
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court  of  tlie  Uniled  States,  and  of  the  officers  of  the  court,  at  the 
court  room  iu  the  capitol,  on  Tuesday  the  18th  February,  the 
Hod.  B.  F.  Butler,  attorney-general  of  the  United  States,  was 
called  to  the  chair,  and  the  lion.  John  Sergeant  was  appointed 
secretary :  whereupon  Mr  Webster  rose  and  submitted  the  fol- 
lowing resolutions,  which  were  read  and  unanimously  adopted, 
viz. 

**  Resolved,  that  the  members  of  this  bar  fe^l,  with  deep  sen- 
sibility, the  loss  which  the  profession  and  the  country  have  sus- 
tained in  the  death  of  William  Wirt,  a  member  of  this  bar, 
and  heretofore,  for  many  years,  attorney-general  of  the  United 
States. 

^  Resolved,  that  we  cherish  the  highest  respect  for  the  pro- 
fessional learning  of  the  deceased,  for  his  varied  talent  and 
ability,  for  the  purity  and  uprightness  of  his  professional  life, 
and  for  the  amiable  and  excellent  qualities  which  belonged  to 
him  as  a  man. 

^*  Resolved,  that  to  testify  these  sentiments,  we  will  wear  the 
usual  badge  of  mourning  for  the  residue  of  the  term. 

*^  Resolved,  that  a  committee  be  appointed  to  offer  to' his  be- 
reaved and  afflicted  family  the  condolence  and  sympathy  of 
his  brethren  df  the  bar,  and  to  request  that  he  may  be  interred 
in  the  city  of  Washington ;  and  that  his  professional  brethren 
be  permitted  to  raise  a  suitable  monument  to  his  memory. 

**  Resolved,  that  Mr  Southard  be  requested  to  pronounce  a 
discourse  before  the  bar,  upon  the  professional  character  and 
virtues  of  Mr  Wirt  ;  at  such  time,  during  the  present  term,  as 
may  suit  his  convenience, 

**  Resolved,  that  the  attorney  •^general  do  move  the  court  that 
these  resdutions  be  entered  on  the  minutes  of  their  proceed- ' 
ings.*' 

March  14th,  1834. — Ordered,  That  the  original  opinions  of 
the  court  delivered  to  the  reporter  be  filed  in  the  office  of  the 
clerk  of  the  court  for  preservation ;  as  soon  as  the  volume  of 
the  reports  for  the  term  at  which  they  are  delivered  shall  be 
published. 


The  following  Gentlemen  were  admitted  to  practise  at  the  Bar  of 
of  the  Supreme  Court  of  the  United  States  at  January  Term 
1834. 
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Walter  Dunn  et  al.,  appellants  v.  Henrf  Clarke  et  al. 

Juriidiction.  The  complainants  filed  their  bill  in  the  circuit  court  of  Ohio, 
praying  ibr  an  injunction  to  a  judgment'in  an  ejectment,  and  fur  a  convey- 
ance of  the  premises.  All  the  complainants  were  residents  in  the  state  of 
Ohio,  and^o  were  the  defendants.  The  judgment  was  obtained  in  the  cir- 
cuit court  by  G.,  a  citizen  of  Virginia,  and  the  defendant  Clarke  holds  the 
land  recovered  under  the  will  of  6.  in  trust. 

No  doubt  is  entertained  that  jurisdiction  may  be  sustained,  so  far  as  to  stay 
execution  at  law  against  D.  He  is  tlie  representative  of  Graham,  and 
although  he  is  a  citizen  of  Ohio,  yet  this  fact,  under  the  circumstances,  will 
not  deprive  this  court  of  an  equitable  control  over  the  judgment.  But  be- 
yond Uiis,  the  decree  of  this  court  cannot  extend. 

Of  the  action  at  law,  the  circuit  court  hod  jurisdiction,  and  no  change  in  the 
residence  or  condition  of  the  parties  can  take  away  a  jurisdiction  which  has 
once  attached.  If  G.  had  lived,  the  circuit  court  might  have  issued  an  in- 
junction to  his  judgment  at  law  without  a  porsonal  service  of  process, 
except  on  his  counsel ;  and  as  D.  is  his  representative,  the  court  may  do  the 
same  thing,  as  against  him.  Tjie  injunction  bill  is  not  considered  an  origi- 
nal bill  between  tlie  same  parties,  as  at  law  :  but,  if  other  parties  are  mado 
in  the  bill,  and  different  interests  involved,  it  must  bo  considered,  to  that 
VOL.  VIII. — A 
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extant  at  leastj  an  original  bill;  and  the .  jariadiction  of  the  eircait  eoort 
must  depend  apon  the  citizenehip  of  the  partiea. 
Several  persone  are  made  defendants  who  were  not  partiea  Un  pririea  to  the 
fait  at  law,  and  no  jarifciction  as  to  them  can  be  ezerciaed,  by  this  or  the 
circuit  court.  But  aa  there  appear  to  be  matters  of  equity  in  the  ease, 
which  may  be  investigated  by  a  state  court ;  it  would  be  reasonable  and 
just  to  stay  all  proceedings  on  the  judgment  until  the  complainants  shall 
have  time  lo  seek  relief  from  a  state  court. 


APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Ohio. 

This  case  was  submitted  to  the  court  as  a  question  whether 
the  court  had  jurisdiction  in  the  same;  and  was  also  argued  at 
large  upon  the  merits  and  the  law,  by  Mr  Staaberry  and  Mr 
Ewing,  for  the  appellants;  and  by  Mr  Corwin,  for  the  appel- 
lees. 

The  only  question  decided  by  the  court  was  upon  the  juris- 
diction ;  and  the  arguments  on  the  law  and  facts  of  the  case 
are  therefore,  necessarily,  omitted. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  into  this  court,  by  an  appeal  from  the 
decree  of  the  circuit  court  ot  the  United  States,  for  the  district 
of  Ohio. 

The  complainants  in  the  court  below  filed  their  bill  praying 
for  an  injunction  to  a  judgment  recovered  against  them  in  an 
action  of  ejectment,  and  to  obtain  a  decree  for  a  conveyance  of 
the  land  in  controversy.  All  the  complainants  are  residents  of 
the.  state  of  Ohio,  and  so  are  the  defendants. 

The  judgment  at  law  was  obtained  by  Graham,  a  citizen  of 
Virginia,  but  who  has  since  deceased;  and  the  defendant,  Wal- 
ter Dunn,  holds  the  land  recovered,  in  trust,  under  the  will  of 
Graham. 

On  this  state  of  facts  a  question  is  raised,  whether  this  court 
have  jurisdiction  of  the  cause.  This  question  seems  not  to 
have  been  made  in  the  circuit  court. 

No  doubt  is  entertained  by  the  court,  that  jurisdiction  of  the 
case  may  be  sustained,  so  far  as  to  stay  execution  on  the  judg- 
ment at  law  against  Dunn.  He  is  the  representative  of  Gra- 
ham ;  and  although  he  is  a  citizen  of  Ohio,  yet  this  £Bict,  under 
the  circumstances,  will  not  deprive  this  court  of  an  equitable 
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control  over  the  judgment.    But  beyond  this,  the  decree-  of 
this  court  cannot  extend. 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction;  and 
no  change  in  the  residence  or  condition  of  the  parties  can  take 
away  a  jurisdiction  which  has  once  attached.  If  Graham  had 
lived,  the  circuit  court  might  have  issued  an  injunction  to  his 
judgment  at  law,  without  a  personal  service  of  process,  except 
on  hb  counsel ;  and  as  Dunn  is  his  representative,  the  court 
may  do  the  same  thing,  as  against  him.  The  injunction  bill 
is  not  considered  an  original  bill  between  the  same  parties,  as 
;at  law :  but,  if  otlier  parties  are  made  in  the  bill,  ^nd  different 
interests  involved,  it  must  be  considered,  to  that  extent  at  least, 
an  original  bill;  and  the  jurisdiction  of  the  circuit  court  must 
depend  upon  the  citizenship  of  the  parties. 

In  the  present  case,  several  persons  are  made  defendants 
who  were  not  parties  or  privies  to  the  suit  at  law,  and  no  juris- 
diction as  to  them  can  be  exercised,  by  this  or  the  circuit  court. 
But,  as  there  appear  to  be  matters  of  equity  in  the  case,  which 
may  be  investigated  by  a  state  court,  this  court  think  it  would 
be  reasonable  and  just  jto  stay  all  proceedings  on  the  judgment^ 
until  the  complainants  shorll  have  time  to  seek  relief  from  a 
state  court.  And  the  court  direct  that  aU  proceedings  be 
thus  stayed,  and  that  the  decree  of  the  circuit  court  be  modi- 
fied so  as  to  conform  to  this  view  of  the  case. 


This  cause  came  on  i6  be  heard  on  the  transcript  of  the 
record  from  tlie  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  in  the  present  case 
several  persons  are  made  defendants  who  were  not  parlies  or 
privies  to  the  suit  at  law,  and  that  no  jurisdiction  can  be  exer- 
cised by  this  or  the  circuit  court;  but  as  there  appear  to  be 
matters  of  equity  in  the  case,  which  may  be  investigated  by  a 
state  court,  this  court  think  it  would  be  reasonable  and  just  to 
stay  all  proceedings  on  the  judgment  until  the  complainants 
shall  have  time  to  seek  relief  from  a  state  court,  and  tiiey  so 
order  and  decree.  And  the  court  further  order  tliat  tlie  decree 
of  the  circuit  court  he  reformed  so  as  to  conform  to  the  opinion 
of  this  court. 
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oHN  Stratton,  appellant  v.  Leonard  Jarvis  and  C.  H.  H. 
Brown,  appellees. 

libel  was  fikid  in  the  district  court  of  Maryland,  for  a  salvage  service  per- 
formed by  the  libellant,  the  master  and  owner  of  the  sloop  Liberty,  and  by 
his  crew,  in  paving  certain  fjroods  and  merchandizes  on  board  of  the  brig 
Spark,  while  aground  on  tlie  bnr  at  Thomases  Point  in  tlie  Chesapeake 
Bay.  The  goods  were  owned  by  a  number  of  persons,  in  several  and  dis- 
tinct rights )  and  a  general  claim  and  answer  was  interposed  in  behalf  of 
all  of  them,  by  Jarvis  and  Brown  (the  owners  of  a  part  of  them) ;  without 
naming  who,  in  particular,  the  owners  were,  or  distinguishing  their  separate 
proprietary  interests. 

This  proceeding  was  doubtless  irregular  in  both  respects.  Jarvis  and  Brown 
had  no  authority  merely  as  co-shippers  to  interposa  any  clum  for  other 
shippers  with  whom  they  had  no  privity  of  interest  or  consignment :  and 
several  claims  should  have  been  interposed  by  the  seve  al  owners,  or  by 
other  persons  authorized  to  act  for  them  in  the  premises ;  each  intervening 
in  his  own  name  for  his  proprietary  interest,  and  specifying  it.  If  any 
owner  should  not  appear  to  claim  any  particular  parcel  of  the  property,  the 
habit  of  courts  of  admiralty  is,  to  retain  such  property,  or  its  proceeds,  ai\e' 
deducting  the  salvage,  until  a  claim  is  made,  or  a  yqar  and  a  day  faa^e 
elapsed  from  the  time  of  the  institution  of  the  proceedings.  And  when 
separate  claims  are  interposed,  although  the  libel  is  joint  against  the  whole 
property,  each  claim  is  treated  as  a  distinct  and  independent  proceeding,  in 
the  nature  of  a  several  suit,  upon  which  there  may  be  a  several  Independent 
hearing,  decree  and  appeal.  This  is  yery  familiar  in  practice  in  prize  causes 
and  seizures  in  rem  for  forfeitures ;  and  is  equally 'applicable  to  all  other 
proceedings  in  rem,  whenever  there  are  distinct  and  independent  claimants. 

The  district  court  decreed  a  salvage  of  one-fiflh  of  the  gross  proceeds  of  the 
sales  of  the  goods  and  merchandizes,  and  directed  the  same  to  be  sold 
accordingly.  The  salvage  thus  decreed  was  afterwards  ascertained,  upon 
the  sales,  to  be,  in  the  aggregate,  two  thousand  seven  hundred  and  twenty-' 
eight  dollars  and  thirty-eight  cents  ^  but  no  formal  apportionment  thereof 
was  made.  *  From  this  decree  an  appeal  was  interposed  in  behalf  of  all  the 
owners  of  the  goods  and  merchandizes  to  the  circuit  court;  but  no  appeal 
was  interposed  by  the  libellant.  The  consequence  is,  that  the  decree  of 
the  district  court  is  conclusive  upon  him  as  to  the  amount  of  salvage  in  his 
favour.  He  cannot,  in  the  appellate  court,  claim  any  thing  beyond  that 
amount ;  since  he  has  not,  by  any  .appeal  on  his  part,  controverted  its 
sufficiency. 

Although  no  apportionment  of  the  salvage  among  the  various  claimanu  waf 
formally  directed  to  be  made  by  any  interlocutory  order  of  the  district  court 
on  apportionment  appears  to  have  been  in  fact  made  under  its  authority 
A  schedule  is  found  in  the  record  containing  the  names  of  all  the. owner 
and  claimants,  the  gross  sales  of  theiV  property,  and  tlie  amount  of  salvag 
apportioned  upon  ench  of  thom  rcRpeclivcly.     By  Ihin-Achedule  the  highes 
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**l^'*f'  ohargoable  on  any  dittinet  claimant  it  nine  handred  and  fix  dollan 
ami  seventeen  eenta,  and  the  lowest  forty-seven  dollars  and  siztj  cents,  the 
latter  sam  being  below  the  amirant  for  whieh  an  appeal  by  the  act  of  3d  of 
March  1808,  eh.  03,  is  allowed  firom  a  deoree  of  the  dietriet  court  in  admi- 
ralty and  maritime  eaoeee. 
In  the  appeal  here,  as  in  that  from  the  district  coiurt,  the  ease  of  each  claim- 
ant having  a  separate  interest,  must  be  treated  as  a  separate  appeal,  pro 
intsrsses  sno,  flom  the  decree,  so  itf  as  it  regards  that  interest:  and  the 
salvage  ehargeable  on  him  constitates  the  whole  matter  in  dispute  between 
him  and  the  libelknts:  with  tlie  &te  of  the  other  olaims,  however  disposed 
of,  he  has  and  can  have  nothing  to  do.  It  u  true  that  the  salvage  lerviee 
was  in  one  sense  entire :  but  it  certainly  cannot  be  deemed  entire  for  the 
purpose  of  founding  a  right  agatasft  ail  the  elaimaals  jointly,  so  as  to  make 
them  all  jointly  responsible  for  the  whole  salvage.  On  the  contrary,  eaeh 
elaimant  is  responsible  only  for  the  salvage  properly  due^  and  chargeable 
on  the  gross  'proceeds  or  sales  of  his  own  property,  pro  rata.  It  would 
otherwise  follow  that  the  property  of  one  claimant  might,  be  made  charge- 
able with  the  payment  of  the  whole  salvage ;  whieh  would  be  against  the 
clearest  principles  of  law  on  thia  subject.  The  district  and  circuit  courts 
manifestly  aeted  upon  this  view  of  the  matter ;  and  their  decrees  would  be 
utterly  unintelligible  upon  any  other.  Their  decrees,  respectively,  in  giv- 
ing a  certain  pioporttoa  of  the  gross  sales  must  necessarily  apportion  that 
amount  pro  rata  upon  the  whole  proceeds,  ace<Mrding  to  the  diatinotintereflls 
of  eaeh  elaimaal.  Thie  oourt  Iws  no  jnris^ction  te  entertain  the  preeent 
appeal  in  regard  to  any  of  the  claimants,  and  the  cause  must  for  this  reason 
be  dismissed.  The  district  court,  as  a  court  of  original  jurisdiction,  has 
general  jnristetieii  of  aQ  onuses  of  admiralty  and  maritime  jurisdictaoa ; 
without  reforenoe  to  the  safn  or  value  of  the  nrntter  in  controversy.  But 
the  appellate  jurisdiction  of  thie  court  and  of  the  circuit  courU,  depende 
upon  tlic  sum  or  value  of  the  matter  in  dispute  between  the  parties,  having' 
independent  interests. 

AN  appeal  from  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland. 

Iq  the  district  court  of  the  United  States  for  the  district  of 
Maryland,  a  Hbel  was  filed  by  the  appellant  for  salvage,  againsi 
several  packages  of  merchandize  of  the  invoice  vahie  of  thir« 
teen  thousand  six  hundred  and  forty-one  dollars  and  ninety- 
five*  cents,  the  property  of  fifteen  consignees,  alleged  to  have 
been  saved  from  the  brig  Spark  hi  the  Chesapeake  Bay;  the 
vessel  having  been  on  a  voyage  from  New  York  to  Baltimore, 
and  havmg  stnick  on  Thomas's  Point  in  tlie  bay,  on  the  11th 
of  March  1831. 

The  libellant  was  master  of  the  sloop  Liberty,  a  small  ves- 
sel which  took  from  the  Spark  the  merchandize  stated  to  have 
liecn  saved;  lie  having  born  employed  for  the  puriKwe  iii  An- 
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napolisy  by  the  master  of  the  Spark,  who,  after  she  was  on 
shore,  went  there  to  obtain  vessels  in  which  to  discharge  the 
cargo. 

The  libel  alleged  ihat  the  contract  under  which  the  Liberty 
was  employed  for  a  stipulated  compensation,  was  rescinded  by 
the  owners  of  the  Spark,  who  had  repaired  to  her  from  Balti- 
more after  hearing  of  her  misfortune;  they  declaring  they 
would  not  be  responsible  for  the  payment  of  the  sum  stipulated, 
but  that  they  "  abandoned  the  goods ;"  and  the  claim  for  hire 
having  thus  been  converted  into  a  case  of  salvage. 

The  answer  of  the  appellees,  the  owners  of  the  merchan- 
dize, denied  the  claim  of  the  libellant  to  salvage,  and  relied 
upon  the  agreement  for  a  stipulated  compensation  as  fixed  upon 
by  the  captain  of  the  Spark,  the  amount  of  which  was  offered 
to  be  paid  to  the  libellant,  and  was  by  him  refused. 

The  answer  also  denied  that  the  cargo  of  the  Spark  was  in 
danger  of  loss;  and  that  services  of  a  meritorious  character, 
upon  which  a  claim  for  salvage  would  rest|  had  been  .per- 
formed by  the  libellant. 

The  district  court  allowed,  as  a  salvage,  twenty  per  cent; 
which,  on  appeal  by  the  appellees,  the  circuit  court  reduced  to 
five  per  cent,  on  the  gross  proceeds  of  the  goods ;  from  which 
decree  of  the  circuit  court  the  libellant  appealed. 

In  the  circuit  court  the  following  agreement  was  entered 
into: 

"  List  of  oumers. — Patterson  &  Duncan,  J.  B.  Danforth, 
Chamberiin  &  Caldwell,  William  B.  Keys  &  Co.,  Baltzell  & 
Davidson,  Mummey  &  Meredith,  John  Armstrong  &  Son, 
William  M.  Ellicott  &  Co.,  Sacket  &  Shannon,  Baltzell  & 
Dalrymple,  Peabody,  Riggs  &  Co.,  Bancroft  &  Peck,  Lawrence 
&  Anderson,  S.  &  J.  B.  Ford,  Jarvis  &  Brown." 

**  List  of  consignees. — Joseph  Taylor  &  Son,  John  T.  Barr, 
B.  &  Davidson,  M.  &  Meredith,  C.  F.  Pochon  &  Ca,  Ellicott 
&  Co.,  S.  &  Shannon,  B.  &  D.,  N.  F.  Willipms,  P.  R.  &  Co. 
B.  &  Peck,  E.,  Eichelberger  &  Co.,  Talbot  Jones  &  Co., 
H.  &  W.  Crawford,  J.  &  B.,  Morrison  and  Egerton." 

"  It  is  agreed  that  separate  appeals  be  filed  in  this  case  for 
each  of  the  owners,  as  specified  in  the  foregoing  list,  and  that 
the  cause  be  considered  and  treated  as  if  such  sepacate  appeals 
weie  filed,  and  that  none  of  ihe  appellants  shall  have  any  pri- 
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yileges  or  advantages  which  would  not  appertain  to  them  if 
such  appeal  were  a  separate  one. 

**  Signed  by  the  proctors  of  the  respondents  and  appellants. 

"Nov.  18,  1831. '» 

The  salvage  was  apportioned  among  the  owners  of  the  pro- 
perty saved  as  follows : 


Amount 

Amount 

Ownen. 

Coniignees. 

of  foods 

of 

saved. 

salvage. 

Pattenon  &  Duncan 

Joseph  Tkylor  &  Son 

(493  12 

$96  62 

J.  B.  Danforth 

Same 

357  82 

71  56 

Cbamberlin  A.  Caldwell 

Same 

400  00 

80  00 

Wm.  B.  Kevi  ^  Co. 
Baltzell  &  Davidson 

John  T.  Barr 

1471.65 

294  33 

B.  db  Davidson 

757  42 

151  48 

Mummey  &  Meredith 

M.&M. 

361  60 

7232 

John  Armetronff  &  Son 

C.  F.  Pochon  A  Co. 

238  00 

47  60 

Wni.  M.  Ellicott  &  Co. 

Wm.  M.  E.  A  Co. 

862  36 

172  47^ 

Sackett  &  Shannon 

S.&S. 

501  60 

100  32 

Baltxell  &,  Dalrymple 

B.&D. 

8,000  00 

400  00 

Peabody,  Bigga  &  Co. 
Bancroh  St  Peck 

P.,  R.  &  Co. 

409  50 

8100 

B.&P. 

360  19 

72  04 

Lawrence  A  Anderion 

Erskine.  Eichelberger  &  Co. 
H.  &  W.  Crawford 

424  85 

84  97 

S.&J.B.  Ford 

473  00 

94  60 

Jaryis  db  Brown 

J.&B. 

4^84 

906  17 

(13,641  95 

92,728  38 

The  case  was  argued  by  Mr  Wirt,  for  the  appellant ;  and 
by  Mr  Mayer,  for  the  appellees. 

As  the  court  gave  no  opinion  on  anotber  point  but  that  of 
jurisdiction,  the  argument  upon  the  merits,  and  on  other  ques- 
tions presented  hj  the  counsel,  are  omitted. 

Mr  Mayer,  for  the  appellees,  contended,  that  the  supreme 
court  had  not  jurisdiction  in  tjie  case,  as  the  sum  in  contro- 
versy was  not  sufficient  to  authorize  an  appeal  from  the  circuit 
court  to  this  court. 

The  property  saved  consisted  of  merchandize  in  separate 
parcels,  belonging  to  different  consignees.  But  one  parcel  ex- 
ceeded two  thousand  dollars  in  value. 

By  the  agreement  of  the.  counsel  the  appeals  were  to  be 
separate ;  and  the  case  rests  upon  the  principles  decided  by  this 
court  in  the  case  of  The  Warren,  6  Peters,  143.  The  interests 
of  the  owners  of  the  merchandize  were  not  consolidated.  The 
consolidation,  by  the  general  decree,  is  unimportant. 
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As  to  the  single  parcel  of  goods  eicceeding  two  thousand 
dollars  in  value,  the  inquiry  is  not  what  was  the  value  of  the 
goods,  but  what  amount  of  salvage  should  be  allowed.  The 
claim  of  the  libellant  is  not  presented  to  this  court  beyond  the 
salvage  on  all  the  goods  saved,  as  given  by  the  district  court; 
and  that  amounted  to  but  eight  hundred  dollars. 

Although  the  case  may  stand  before  this  court  de  novo^  yet 
this  relates  only  to  the  matter  in  the  district  court,  from  the 
decree  of  which  court  the  libellant  did  not  appeal. 

Mr  Wirt,  in  reply,  contended,  that  in  a  case  of  salvage,  it 
never  had  been  decided  that  the  separate  interests  and  rights 
of  the  owners  of  the  property  saved  would  be  looked  inta 

The  saving  i&  an  aggregate  conjoint  act;  and  the  amount  of 
the  whole  goods  saved,  all  of  which  are  subjected  to  salvage, 
should  regulate  the  jurisdiction.  In  any  other  view,  a  large 
cargo  might  be  so  split  up  into  different  ownerships,  as  even 
to  take  away  the  jurisdiction  of  the  district  coiut. 

The  decree  of  the  district  and  circuit  courts  was  for  a  gross 
sum  to  be  paid  out  of  the  total  amount  of  the  cargo;  thus  both 
courts  took  jurisdiction  over  the  whole  property  saved,  as  an 
amount  in  gross,  which  was  far  beyond  the  sum  required  to 
give  jurisdiction.  The  agreement  in  the  circuit  court  has  no 
action  on  the  appeal  from  that  court:  nor  does. the  case  of  the 
Warren  apply,  as  there  the  amount  claimed  by  each  of  the 
parties  was  fixed  by  the  decree  of  the  court  below. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  the  case  of  a  libel  for  a  salvage  service  performed  by 
the  libellant,  the  master  and  owner  of  the  sloop  Liberty,  and  by 
hid  crew ;  in  saving  certain  goods  and  merchandizes  on  boai'd  of 
the  brig  Spark  while  aground  on  the  bar  at  Thomas's  Point  in 
the  Chesapeake  Bay.  The  goods  were  owned  by  a  number  of 
persons,  in  several  and  distinct  rights ;  and  a  general  claim  and 
answer  was  interposed  in  behalf  of  all  of  them  by  Jarvis  and 
Brown  (the  owners  of  a  part  of  them) ;  without  naming  who  in 
particular  the  owuere  were,  or  distitiguishing  their  separate  pro- 
prietary interests.  This  proceeding  was  doubtless  irregular  in 
both  respects.  Jarvis  and  Brown  had  no  authority  merely  as 
coHshippers   to  interpose  any  claim  for  other  shippers  with 
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whom  they  had  no  privity  of  interest  or  consignment :  and 
several  clairarshould  have  been  interposed  by  the  several  own« 
ers,  or  by  other  persons  authorized  to  act  for  ihem  in  the  pre« 
misesy  each  intervening,  in  his  own  name,  for  his  proprietary 
interest,  and  specifying  it  If  any  owner  should  not  appear  to 
claim  any  particular  parcel  of  the  property,  the  habit  of  courts 
of  admiralty  is,  to  retaip  such  property,  or  its  proceeds,  after 
deducting  the  salvage,  until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed -from  the  time  of  the  institution  of  the  proceed- 
ings. And  when  separate  claims  are  interposed,  although  the 
libel  is  joint  against  the  whole  property,  each  claim  is  treated 
as  a  distinct  and  independent  proceeding,  in  the  nature  of  a 
several  suit;  upon  which  there  may  be  a  several  independent 
hearing,  decree  and  appeal.  This  is  very  familiar  in  prac- 
tice in  prize  causes  and  seizures  in  rem  for  forfeitures ;  and  is 
equally  applicable  to  all  other  proceedings  in  rem,,  whenever 
there  are  distinct  and  independent  claimants.  The  irregular*- 
ity  (such  as  it  is)  in  the  present  case,  is  however  of  no  impor- 
tance; as  the  parties,  by  their  agreement  of  record,  have  agreed 
that  separate  appeals  should  be  filed  from  the  decree  of  the 
district  court  for  each  of  the  owners,  as  specified  in  a  list  sub- 
joined thereto,  and  that  the  cause  should  be  considered  and 
treated  as  if  such  separate  appeals  Were  filed,  aiid  that  none 
of  the  appellants  sliould  have  any  privileges  or  advantages 
which  Would  not  appertain!  to  them  if  such  appeal  were  a  sepa- 
rate one.  This  agreement,  in  legal  effect,  creates  the  very 
severance  which  the'  original  claim  and  answer  ought  to  have 
propounded  in  due  form. 

At  the  trial,  in  the  district  court,  upon  the  allegations  and 
proofs  in  the  cause,  there  was  no  controversy  as  to  the  salvage 
service ;  and  the  case  was  reduced  to  the  mere  consideration  of 
the  amount  to  be  awarded  as  salvage.  The  district  court  de- 
creed a  salvage  of  one-fifth  of  the  gross  proceeds  of  the  sales  of 
the  goods  and  merchandizes,  and  directed  the  same  to  be  sold 
accordingly.  The  salvage  thus  decreed  was  afterwards  ascer- 
tained upon  the  sales,  to  be  in  the  aggregate  two  thousand 
seven  hundred  and  twenty-eight  dollars  and  thirty-eight  cents ; 
but  no  formal  apportionment  thereof  was  made.  From  this  de- 
cree an  appeal  was  interposed  in  behalf  of  all  the  owners  of  the 
goods  and  merchandizes  to  the  circuit  court;  but  no  appeal  was 
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interposed  by  the  libellant.  The  consequence  i%  that  the  decree 
of  the  district  court  is  conclusive  upon  him  as  to  the  amount  of 
salvage  in  his  favour.  He  cannot,  in  the  appellate  court,  claim ' 
any  thing  beyond  that  amount,  since  he  has  not,  by  any  appeal 
on  his  part,  controverted  its  sufficiency.  Although  no  appor- 
tionment of  the  salvage  amQng  the  various  claimants  was  for- 
mally directed  to  be  made  byany  interlocutory  order  of  the  district 
couit,  an  apportionment  appears  to  havebeen  in  fact niade under 
its  authority.  A  schedule  is  found  in  the  record  containing 
the  names  of  all  the  owners  and  claimants,  the  gross  sales  of 
their  property,  and  the  amount  of  salvageapportioned  upon  each 
of  them  respectively.  By  this  schedule  the  highest  salvage 
chargeable  on  any  distinct  claimant  is  nine  hundred  and  six 
dollars  and  seventeen  cents,  and  the  lowest  forty-seven  dollars 
and  sixty  cents ;  the  latter  sum  being  below  the  amount  for 
which  an  appeal  by  the  act  of  the  Sd  of  Mai*ch  1803,  ch.  93,  is 
allowed  from  a  decreeof  the  district  court  in  admiralty  and  mari- 
time causes. 

.Upon  an  appeal,  the  circuit  court  reversed  the  decree  of  the 
district  court,  and^^warded  one-twentieth  part  (instead  of  one- 
£fth)  of  the  gross  sales  as  salvage ;  and  from  this  latter  decree 
the  libellant  has  appealed  to  this  court. 

The  first  question  is,  whether  this  court  has  jurisdiction  to 
entertain  the  appeal,  the  aggregate  amount  of  the  whole  sal- 
vage exceeding  the  sum  of  two  thousand  dollars ;  but  that 
which  is  due  or  payable  by  any  distinct  claimant  being  vety 
far  short  of  that  sum.  The  argument  in  favour  of  the  juris- 
diction is,  that  the  salvage  service  is  entire,  and  the  decree  is 
for  a  specified  proportion  or  aliquot  part  of  the  whole  of  the 
gross  sales;  and  therefore  it  is  chargeable  upon  the  proceeds  as 
an  entirety,  and  not  upon  the  separate  parcels  thereof,  according 
to  the  interests  of  the  separate  owners.  We  are  of  a  diflferent 
opinion.  In  the  appeal  here,  as  in  that  from  the  district  court, 
the  case  of  each  claimant  having  a  separate  interest  must  be 
treated  as  a  separate  appeal,  pro  interesse  suo,  from  the  decree, 
so  far  as  it  regards  that  interest ;  and  the  salvage  changeable 
on  him  constitutes  the  whole  matter  in  dispute  between  him 
and  the  libellant :  with  the  fate  of  the  other  claims,  however 
disposed  of,  he  has  and  can  have  nothing  to  do.  It  is  true  that 
the  salvage  service  was  in  one  sense  entire ;  but  it  certainly 
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cannot  be  deemed  entire  for  the  purpose  of  founding  a  right 
against  all  the  claimants  jointly,  so  as  to  make  them  all  jointly 
responsible  for  the  whole  salvage.  On  the  contrary,  each 
claimant  is  responsible  only  for  the  salvage  properly  due,  and 
chargeable  on  the  gross  proceeds  or  sales  of  his  own  property 
pro  rata.  It  would  otherwise  follow  that  the  property  of  one 
claimant  might  be  made  chargeable  with  the  payment  of  the 
whole  salvage,  which  would  be  against  the  clearest  principles 
of  law  on  this  subject  The  district  and  circuit  courts  mani- 
festly acted  upon  this. view  of  the  matter;  and  their  decrees 
would  be  utterly  unintelligible  upon  any  other.  Their  decrees, 
respectively,  in  giving  a  certain  proportion  of  the  gross  sales, 
must  necessarilyapportion  that  amount,  pro  rata,  upon  the  whole 
proceeds,  according  to  the  distinct  interests  of  each  claimant. 
We  are  therefore  of  opinion,  that  we  have  no  jurisdiction  to 
entertain  the  present  appeal  in  regard  to  any  of  the  claimants; 
and  the  cause  must  for  this  reason  be  dismissed.  The  district 
court,  as  a  court  of  original  jurisdiction,  has  general  jurisdiction 
of  all  causes  of  admiralty  and  maritime  jurisdiction,  without  re- 
ference to  the  sum  or  value  of  the  matter  in  controversy.  But 
the  appellate  jurisdiction  of  this  court  and  of  the  circuit  courts, 
depends  upon  the  sum  or  value  of  the  matter  in  dispute  between 
the  parties^  having  independent  interests. 
Appeal  dismissed  accordingly. 
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Bank  of  the  Metropolis,  plaintiff  in  error  v.  William 

Jones, 

In  the  ease  of  the  Bank  of  the  United  States  y.  Dunn,  6  Feten  51,  thia  eonrt 
decided  that  a  auhsequent  indorser  was  not  competent  to  proye  fiieta  which 
would  tend  to  diacharge  the  prior  indoraer  from  the  reaponaibility  of  his  in- 
dorsement By  the  same  rale,  the  drawer  of  the  note,  is  equally  incompe* 
tent  to  prove  facts  which  tend  to  discharge  the  indorser. 

The  officers  of  the  hank  htfve  no  authority^  as  agents  of  the  hank,  to  bind  it  by 
assurances  which  would  release  the  parties  to  a  note  from  their  obligations. 

The  principles  of  the  case  of  the  Bank  of  the  United  SUtes  y.  Dunn,  6  Peters 
51,  affirmed. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  couDtv 
of  Washington,  in  the  district  of  Columbia. 

This  was  an  action  on  a  promissory  note^  drawn  by  Betty 
H.  Blake,  erecutrix  of  J.  H.  Blake,  for  the  sum  of  five  thou- 
sand  two  hundred  dollars,  on  the  27th  of  March  1822 — in 
favour  of  the  defendant,  and  by  him  indorsed  to  plaintifis. 
The  defendant  pleaded  non-assumpsit,  and  the  statute  of  limi- 
tation. 

On  the  trial  ot  the  cause  before  the  circuit  court  the  follow- 
ing bill  of  exceptions  was  signed. 

*'  Be  it  remembered,  that  on  the  trial  of  the  above  cause, 
the  plaintiff,  iii  order  to  sustain  the  issue,  gave  in- evidence  the 
following  promissory  note,  ori  which  the  action  was  brought: 

"  Washington  City,  March  27,  1822.  $5,200.  Sixty  days 
after  date,  I  promise  to  pay  to  Dr  William  Jones,  or  order,  five 
thousand  two  hundred  dollats,  for  value  received,  negotiable 
at  the  Bank  of  the  Metropolis. 

"  Bettt  H.  Blake, 

"  Executrix  of  J.  H.  Blake. 

*'l6thMay  1825.  I  do  hereby  admit  that  a  part  of  the 
above  note  is  due,  and  that  I  am  bound  to  pay  whatever  bal- 
ance thereof  is  due,  as  far  as  I  was  originally  bound  as  indorser. 

"  William  Jones.*' 

Indorsed — "  William  Jones.'* 

*^  And  the  defendant  admitted  the  indorsement  thereon,  as 
well  as  the  memorandum  on  the  face  thereof,  to  be  in  his  haad 
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writing;  and  the  plaintiff  further  proved  that  said  note  was 
regularly  protested  for  non-payment,  and  notice  thereof  duly 
given  to  the  defendant,  and  the  defendant  waived  before  the 
jury  the  defence  upon  the  statute  of  limitation. 

**  Whereupon  the  defendant,  to  prove  the  issue  on  his  part^ 
under  the  plea  of  non-assumpsit,  produced  Mrs  Betty  H.  Blake, 
the  drawer  of  said  note,  to  whom  a  release  was  executed  by 
defendant,  exonerating  her  from  any  responsibility  for  the  costs 
in  this  suit,  to  the  form  of  which  release  no  objection  was  made. 
The  plaintiff  objected  to  the  competency  of  Mrs  Betty  H.  Blake 
to  certify  to  any  matters  impeaching  the  original  validity  of 
the  said  note,  or  of  said  indorsement^  but  the  court  overruled 
the  exception,  and  permitted  the  said  witness  to  be  sworn  and 
examined.** 

The  evidence  ct  Mrs  Blake  was  the  following :  **  that,  at 
the  time  of  the  death  of  her  husband,  Doctor  James  H.  Blake, 
in  the  summer  of  1819,  there  were  several  notes  drawn  by 
him  running  in  said  Bank  of  the  Metropolis,  and  that  said  de- 
ceased was  also  indebted  to  other  persons  in  various  sums. 
That,  when  the  notary  came  with  one  of  said  notes  to  procure 
payment  from  her,  she,  being  the  sole  devisee  and  executrix 
of  the  last  will  and  testament  of  said  deceased,  objected  to  a 
renewal.  Witness  sent  to  general  Van  Ness,  who  was  at  the 
time  the  president  of  the  said  Bank  of  the  Metropolis,  and 
whom  her  deceased  husband,'  on  his  death  bed,  had  recom- 
mended to  her  to  consult.  Witness  informed  him  that  she  did 
not  wish  to  renew  the  notes,  but  he  advised  her  to  amalga- 
mate the  notes  in  bank.  She  informed  him  that  she  could  not 
ask  any  one  to  indorse  for  her ;  that  she  would  prefer  having 
the  property  sold,  and  the  debts  paid.  Bhe  never  heard  gene- 
ral Van  Ness  say  any  thing  upon  the  subject  of  the  indorse- 
ments by  the  defendant  until  long  after  they  were  made.  Her 
conversation  with  general  Van  Ness  was  in  relation  to  the  in- 
dorsement by  her  son  James ;  he  was  consulted  by  her  as  her 
confidential  friend  and  adviser.  He  advised  her  against  sell- 
ing the  property,  as  it  was  very  valuable  and  would  increase 
daily  in  value :  that  witness  had  better  procure  some  friend  to 
indorse  for  her ;  that  the  security  was  so  valuable  the  indorser 
would  incur  no  responsibili.ty.  He  suggested  her  son  James 
as  an  indorser.     She  said  he  was  not  of  age,  and  ibat  she  did 
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not  wish  him  to  commence  the  world  incumbered  with  lia- 
bilities. He  said  it  was  immaterial ;  that  the  security  was 
so  valuable,  he  could  incur  no  risk'.  Under  this  impression, 
and  in  consequence  of  this  conversation,  she  procured  her  son 
to  indorse  said  note,  and  he  continued  on  the.  note  until  he 
left  Washington  in  the  autumn  of  1820  :•  and  she  then  men- 
tioned to  Dr  Jones,  the  defendant,  what  general  Van  Ness  had 
advised  and  informed  her ;  who,  in  consequence,  became  the 
indorser,  and  so  continued  upon  the  renewal  of  said  notes, 
until  the  date  of  .the  note  in  question.  She  gave  a  deed  of 
trust  of  certain  property  of  James  H.  Blake,  to  secure  the  Me- 
tropolis Bank  the  amount  of  the  note,  which  she  has  been 
advised  she  had  no  authority  to  give,  because  she  was  not 
authorized  to  give  a  preference  to  the  Bank  of  the  Metropolis 
over  other  creditors,  and  she  has  repeatedly  mentioned  this 
circumstance." 

The  counsel  for  the  plaintiff  moved  the  court  to  instruct  the 
jury,  that  this  evidence  was  incompetent  upon  the  trial  of  the 
issue ;  but  the  court  overruled  the  motion ;  and  instructed  the 
jury  that  the  evidence  was  competent  and  proper  evidence  for 
their  consideration  on  the  trial. 

To  tliis  overruling  exception  was  taken,  and  the  plaintiflb 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Coxe,  for  the  plaintiff  in  eiror; 
no  counsel  appeared  for  the  defendant. 

Mr  Coze  submitted  to  the  court  that  the  principle  of  evi- 
dence involved  in  the  case,  was  determined  in  the  case  of  the 
Bank  of  the  United  States  v.  Dunn,  6  Peters  51.  The  whole 
question  is,  whether  any  testimony  can  be  given  by  a  party  to 
a  note  to  invalidate  it. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  cause  was  brought  into  this  court,  by  writ  of  error  to 
the  circuit  court  of  Washington  county,  in  the  district  of  Co- 
lumbia. In  that  court  an  action  was  commenced  by  the  Bank 
of  the  Metropolis  against  the  defendant,  on  a  promissory  note 
drawn  by  Betty  H.  Blake,  for  the  sum  of  five  thousand  two 
hundred  dollars,  dated  the  27th  of  March  1822,  payable  in  sixty 
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days,  and  negotiiible  at  the  Bank  of  the  Meiropolis,  which  note 
was  indorsed  by  the  defendant  to  the  bank. 

The  defendant  pleaded  non-assumpsit,  and  the  statute  of 
limitations;  but  on  the  trial  waved  the  latter  plea. 

The  plaintiff  proved  the  indorsement  of  the  defendant,  that 
the  note  was  regulaily  protested  for  non  payment,  and  due 
notice  given. 

On  the  trial,  Betty  H.  Blake,  the  drawer  of  the  note,  was 
offered  as  a  witness,  after  the  defendant  had  executed  to  her  a 
release  from  any  responsibility  on  account  of  the  costs  of  the 
suit,  and  the  court  permitted  her  to  be  sworn.  Among  other 
things,  this  witness  gave  in  evidence  to  the  jury,  ^Hhat 
at  the  time  of  the  death  of  her  husband,  Doctor  James  H.  Blake, 
in  the  summer  of  1819,  there  were  several  notes  drawn  by  him 
running  in  the  Bank  of  the  Metropolis,  and  that  he  was  also 
indebted  to  other  persons  in  various  sums.  That  when  the 
notary  came  with  one  of  said  notes,  to  procure  payment  from 
her,  she  being  the  sole  devisee  and  executrix  of  the  last  will 
and  testament  of  said  deceased,  she  objected  to  a  renewal. 
Witness  sent  to  general  Van  Ness,  who  was  at  the  time  the 
president  of  the  Bank  of  the  Metropolis,  and  whom  her  de- 
•  ceased  husband,  on  his  death  bed,  recommended  her  to  consult. 
She  informed  him  that  she  did  not  wish  to  renew  the  notes, 
but  he  advised  her  to  amalgamate  them  in  bank;  that  she  in- 
formed him  that  she  could  not  ask  any  one  to  indorse  for  her, 
and  would  prefer  having  the  property  sold  and  the  debts  paid. 
Greneral  Van  Ness  advised  her  against  selling  tde  property,  as 
it  was  very  vQJuable,  and  would  increase  daily  in  value,  and 
that  she  had  better  procure  some  friend  to  indorse  for  her ;  that 
the  iiidorser  would  incur  no  responsibility,  as  the  property  was 
so  valuable.  In  pursuance  of  this  advice,  she  procured  the  in- 
dorsement of  her  son  James,  who  was  under  age,  and  after- 
wards, when  he  had  left  the  city  of  Washington,  she  procured 
the  defendant  to  indorse  for  her,  on  stating  to  him  the  advice 
and  information  given  to  her  by  general  Van  Ness."  Where- 
upon  the  counsel  for  the  plaintiffs  moved  the  court  to  overrule 
said  evidence,  and  to  instruct  the  jury  that  it  was  incompetent 
upon  the  trial  of  the  said  issue;  but  the  court  refused  to  do  so, 
and  they  instructed  the  jury  that  the  said  evidence  was  com- 
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petent  and  proper  for  their  consideration,  to  which  opinion  and 
instructions  of  the  court,  a  bill  of  exceptions  was  taken. 

The  principle  involved  in  this  case,  is  substantially  the  same 
that  was  decided  by  this  court  in  the  case  of  the  Bank  of  the 
United  States  v.  Dunn,  6  Peters  51.  In  that  case  the  court 
said,  ^Mt  is  a  well  settled  principle,  that  no  person  who  is  a 
party  to  a  negotiable  instrument,  shall  be  permitted,  by  his 
own  testimony,  to  invalidate  it."  And  this  doctrine  is  sus- 
tained by  reason  and  authority.  If  an  individual  whose  name 
appears  upon  the  face  of  a  negotiable  instrument,  either  as 
drawer,  indorser  or  acceptor,  shall  be  a  competent  witness  to 
prove  facts  or  circumstances  which  lessen  or  destroy  its  value, 
before  or  at  the  time  he  gives  it  currency,  the  credit  of  com* 
mercial  paper  could  not  be  sustained.  The  rule  laid  down  in 
1  Term  Rep.  296,  on  this  subject  is  a  sound  one^  and  was  sanc- 
tioned by  this  court  in  the  case  above  cited. 

On  the  part  of  the  defendant  in  error,  it  is  contended,  that  the 
witness  objected  to  was  not  the  only  witness  in  the  case ;  and 
that  her  testimony  was  competent  as  far  as  it  went  That 
the  court  were  not  called  on  to  decide  whether  the  facts  stated 
by  the  witness  were  sufficient  in  law  to  discharge  the  defend- 
ant from  his  responsibility;  but  whether  they  conduced  to  prove 
an  imposition  practised  on  him  by  the  bank,  which  ought  to 
discharge  him. 

Jf  the  testimony  of  the  witness  impaired  the  obligation  ot  ine 
note,  it  waa  inadmissible  under  the  rule  stated ;  and  that  this 
was  the  tendency  of  the  evidence,  appears  from  the  facts  stated 
and  the  argument  just  noticed.  In  the  case  cited,  of  the  Bank 
of  tho  United  States  v.  Dunn,  this  court  decided  that  Carr, 
who  wets  an  indorser  after  Dunn,  was  not  competent  to  prove 
facts  which  would  tend  to  discharge  Dunn  from  the  responsi- 
bility of  hid  indorsement.  And  is  it  not  clear,  by  the  same  rule, 
that  in  the  case  under  consideration^  the  drawer  of  the  note  is 
equally  incompetent  to  provefacts  which  tend  to  discharge  the 
indorser  1 

In  both  cases  the  aischarge  of  tne  indorser  was  urged  on 
the  ground  that  certain  statements  had  been  made  by  the  offi- 
cers of  the  bank,  whicli  induced  the  indorser  to  sign  the  paper, 
under  a  belief  that  by  doing  so  he  incurred  no  responsibility. 
As  the  ground  already  stated  is  clear,  it  is  unnecessary  to  add. 
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in  this  case,  as  was  stated  by  the  court  ia  the  case  of  Dunn, 
that  the  officers  of  the  bank  had  no  authority,  as  agents  of  the 
bank,  to  bind  it  by  the  assurances  which  they  gave. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  tbe  same  is  hereby 
reversed;  and  that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  circuit  court  for  further  proceedings  to  be 
had  therein,  according  to  law  and  justice,  and  in  conformity  to 
the  opinion  of  this  court. 


VOL.  VIII. 


18  SUPREME  COURT. 


Jambs  Erwin,  appeuart  ▼.  Hugh  M.  Blake,  appellee. 

An  attorney  at  law,  in  Tirtne  of  his  general  anthoritj  aa  inch,  it.  eatitled  to 
take  ont  ezecntion  npon  a  judgment  reeoyered  by  him  for  bis  client,  and  to 
procure  a  satisfaction  tberaof  by  a  levy  on  lands  or  otherwise,  and  to  receive 
the  money  due  on  the  execution;  and  thus  to  discharge  the  execution. 
And  if  the  judgment  debtor  has  a  right  to  redeem  the  property  sold  under 
the  execution  within  a  particular  period  of  time,  by  payment  of  the  amount 
to  the  judgment  creditor,  who  has  become  the  purchaser  of  the  property, 
there  is  certainly  strong  reason  to  contend  that  the  attorney  is  implicitly 
authoriied  to  receiye  the  amount,  and  thus  indirectly  to  discharge  the  Hen 
on  the  land.  At  least,  if  (as  is  asserted  at  the  bar)  this  be  the  common 
oouTM  of  practice  in  the  state  of  Tennessee,  it  will  furnish  an  unequiyocal 
sanction  for  such  an  act. 

APPEAL  from  the  circuit  court  of  the  United  States  for  West 
Tennessee. 

In  the  circuit  court  of  West  Tennessee  Hugh  M.  Blake,  the 
appellee,  filed  a  bill  on  the  equity  side  of  the  court  against 
James  Erwin,  now  the  appellee,  to  enjoin  further  proceedings 
in  an  ejectment  brought  in  that  court  by  Erwin,  and  to  compel 
him  to  convey  the  legal  title  of  tlie  property  described  in  the 
ejectment,  according  to  the  provisions  of  an  act  of  the  assembly 
of  Tennessee  passed  in  1820,  which  provides  that  ^'  it  shall 
and  may  be  lawful  for  any  debtor,  whose  interest  in  any  real 
estate  may  be  sold,  under  execution,  at  any  time  within  two 
years  after  such  sale,  on  payment  or  tender  thereof  to  the  pur- 
chaser or  purchrMrs,or  on  payment  or  tender  thereof  to  any  one 
claiming  under  such  purchase,  the  princi.  il  money  bid  at  such 
sale,  with  ten  per,  cent  interest  per  annum  thereon,  together 
with  all  such  other  lawful  charges,  if  any  there  be,  to  redeem 
the  interest  that  may  have  been  sold ;  and  upon  payment  or 
tender  thereof  as  aforesaid,  in  such  bank  notes  as  are  receivable 
on  executions,  it  shall  be  the  duty  of  the  then  claimant,  to 
reconvey  said  interest  to  said  debtor,  but  at  the  cost  and  charge 
of  such  debtor. 

The  substance  of  the  bill,  answer  and  proofs,  is  stated  in  the 
decree  of  the  circuit  court,  as  followsj 

*^  The  complainant  set  forth  in  the  bill,  that  he  was  a  citizen 
of  the  state  of  Tennessee,  and  that  on  the  3d  day  of  September 
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1824,  he  was  seised  and  possessed,  in  bis  own  right,  of  a  tract  of 
land  situate  in  Lincoln  county,  in  said  state,  containing  about 
three  hundred  and  fifty  acres,  bounded  on  the  south  by  the  land 
of  Robert  Case,  on  the  north  by  that  of  Robert  Wilson,  on  the 
east  by  the  land  of  Joel  Cummins,  and  the  west  by  the  land  of 
John  Marr  and  John  W.  Blake ;  that  on  the  said  3d  day  of  Sep- 
tehfiber  1834,  the  same  was  sold  by  the  proper  officer,  under  an 
execution  founded  on  a  decree  of  the  chanceiy  court,  held  at  Co- 
lumbia, rendered  in  favour  of  James  Brittain,  executor  of  the  last 
will,  &c.  of  Joseph  Brittain  deceased  against  complainant  and 
others ;  that  said  James  Brittain  became  the  purchaser  of  said 
tract  of  land  at  said  sale,  for  the  price  of  one  hundred  and  sixty- 
two  dollars,  and  received  the  sheriflTs  deed  ther<^for ;  that  James 
Erwin,  a  citizen  of  the  state  of  Louisiana,  in  the  month  of  Sep- 
tember 1823,  obtained  a  judgment  against  complainant  and 
others,  securitie&of  one  Brice  M.  Garner,  for  the  sum  of  upwards 
of  twelve  hundred  dollars  :  that,  on  the  2l8t  of  August  1826, 
one  John  P.  M'Connell,  having  acquired  an  interest  in  said 
last  mentioned  judgment,  in  pursuance  of  an  arrangement  with 
said  James  Erwin,  and.  for  the  benefit  of  himself  and  said  Er-* 
win,  redeemed  said  tract  of  land  from  said  James  Brittain,  by 
advancing  the  purchase  money  paid  for  the  same  by  said  Brit- 
tain, together  with  ten  per  cent  interest  thereon,  and  oflered  to 
credit  said  judgment  of  said  Erwin,  against  complainant,  the 
sum  of  one  thousand  dollars,  under  the  provisions  of  an  act  of 
assembly  of  the  state  of  Tennessee,  passed  in  the  year  1820; 
and,  therefore,  said  James  Brittain  conveyed  said  tract  of  land 
to  said  Erwin.  Said  bill  further  set  forth,  that  the  complain- 
ant, with  a  view  to  avail  himself  of  the  privilege  of  redeeming 
said  tract  of  land  from  said  Erwin,  did,  before  the  expiration  of 
the  term  of  two  years  from  the  date  of  said  sheritTsaie,  pay  to 
Jan)es  Fulton,  the  attorney  and  agent  of  said  Erwin,  twelve 
hundred  and  seventy-six  dollars  and  seventy  cents,  including 
the  amount  advanced  by  said  Erwin  and  M'Connell  to  said 
Brittain  i  and  also  one  thousand  and  ninety-four  dollars  and 
seventy  cents  of  the  said  judgment  of  said  Erwin  against  com- 
plainant, leaving  a  balance  due  on  snid  judgment  of  two  hun- 
dred and  twenty-three  dollars  and  fifty-five  cents,  which  one 
Robert  Dickson  assumed  to  pay  to  said  M'Connell,  who  was 
interested  in  said  judgQient  of  said  Erwin  to  the  amount,  as 
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complainant  was  informed  and  believed,  and  said  M'Connell 
accepted  said  assumpsit  in  satisfaction  of  so  much  of  said  judg- 
ment. Said  bill  further  charges,  that  said  James  Fulton  was 
fully  authorized  to  receive  said  money  by  said  Erwin,  on  the 
application  of  complainant  to  redeem  said  land,  andthatM'Con- 
neh  was  authorized,  and  had  a  right  to  relieve  complainant 
from  the  payment  of  so  much  of  said  judgment  as  said  Dictson 
assumed  to  pay  ;  tha%  nevertheless  he,  said  Erwin,  had  refused 
to  reconvey  said  tract  of  land  to  complainant,  although  he  bad 
iteceived  said  sum  of  money,  paid  to  the  said  James  Fulton,  his 
agent,  as  said  agent  had  informed  complainant;  but  had 
commenced  an  action  of  ejectment  in  this  honourable  court  to 
recover  possession  of  the  same.  The  bill  prayed  that  com- 
plainant might  be  permitted  to  redeem  said  land,  and  that  the 
legal  title  to  the  same  might,  by  decree  of  the  coi  rt,  be  divested 
out  of  the  said  James  Erwin,  and  be  vested  in  the  complainant^ 
and  his  heirs;  and  for  personal  relief. 

The  defendant  admitted,  in  his  answer,  the  purchase  of  the 
tract  of  land  by  Brittain  under  execution,  the  day  and  year 
set  forth  in  the  bill,  and  for  the  price  therein  specified ;  that  he 
had  recovered  a  judgment  against  complainant,  as  set  forth  in 
the  bill,  and  that  M'Connell  had  redeemed  the  land  from  James 
Brittain,  as  alleged  by.  complainant,  for  his,  the  defendant's 
benefit,  and  that  Brittain  had  conveyed  the  land  to  him.  The 
defendant  denied  that  M'Connell  had  any  interest  in  the  judg- 
ment obtained  in  the  name  of  the  defendant  against  complain- 
ant ;  but  admitted  that  he  had  sold  the  note,  upon  which  said 
payment  was  founded,  to  M'Connell ;  that  he  had  received 
about  two  hundred  dollars  in  part  payment  for  the  same,  and' 
that  he  had  taken  M'Connell's  note  for  the  balance,  upon  which 
he  had  brought  suit  and  obtained  a  judgment,  before  Septem- 
ber 1826,  but  alleged  that  it  was  understood  between  hin^  and 
M'Connell,  and  before  that  time,  that  he,  defendant,  should 
have  the  benefit  of  the  judgment  against  Garner  and  complain- 
ants, and  when  paid  was  to  be  in  discharge  of  the  judgment 
which  defendant  had  obtained  against  M'Connell.  The  de- 
fendant denied  that  James  Fulton,  or  any  other  person  for  him, 
was  authorized  to  receive  any  thing  else  than  specie,  or  to  make 
any  arrangements  in  regard,  to  the  payment  of  tl^e  amount, 
necessary  to  be  paid  by  complainant  within  two  years  from  the 
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date  of  the  aale  of  said  land,  than  were  implied  in  his  instroo* 
tioDs  to  the  said  Fulton,  which  he  alleges  were,  that  the  whole 
sum  should  be  paid  in  specie.  Defendant  denied  that  he  had 
received  any  money  from  said  Blake^or  any  one  els^  in  pay- 
ment of  his  claim  against  said  complainant,  and  insisted  that 
the  provisions  of  the  act  of  assembly  had  not  beto  complied 
with  in  such  manner  as  to  entitle  xom[dainant  to  redeem* 

It  appeared  from  the  proofs  in  the  cause,  that,  some  short 
time  before  the  Sd  of  September  18S6,  when  it  appeared  the 
term  had  expired  withiawhich  the  complainant  had  a  right  to 
redeem  the  said  tract  of  land,  the  def<^ndant  Erwin  was  in  the 
county  of  Lincoln,  where  all  the  persons  concerned,  except 
himself,  rjssided ;  and  in  the  presence  of  Garner,  the  principal 
in  the  judgment  recovered  by  Erwin  against  complainant,  and 
who  was  also  clerk  of  the  county  court  of  said  county,  directed 
James  Fulton,  Esq..  who  had  heed  the  attorney  employed  in 
prosecuting  the  suit,  in  which  judgment  had  been  obtained 
against  complainant,  to  receive  the  money  which  might  he 
tendered  by  com[dainant  for  the  purpose  of  redeeming  said 
tract  of  land,  and  if  he  thought.it  a  case  which  was  entitled 
to  specie,  to  requiro  the  payment  to  be  made  in  specie. .  It 
further  appeared,  that  Fulton,  having  business  in  another 
county,  appointed  one  Francis  Porteifield  to  attend  to  the  busi- 
ness for  him  in  his  absence,  and  instructed. him  to  receive  from 
complainant  nothing  but  specie,  or  bank  notes  at  such  a  dis- 
count as  would  make  them  equivalent  to  specie.  It  ako 
appeared  that  Brice  M.  Garner  was  insolvent  and  unprincipled ; 
that  a  principaL^ject  of  said  Erwin  in  requesting  Fulton  to 
receive  the  money  from  complainant,  was  to  prevent  a  fraudu- 
lent acknowledgement  of  payment  of  the  redemption  money  by 
Garner,  who,  as  clerk  of  the  county  court,  had  a  right  to  receive 
it  in  the  absence  of  the  creditor.  For  this  reason,  Fulton 
appeared  to  have  been  particular  in  his  instructions  to  Porter- 
field,  to  prevent  the  payment  of  the  money  into  the  hands  of 
Gamer,  and  to  see  that  he  did  not  practise  any  fraud  upon 
Erwin,  in  tlie  county  court.  It  further  appeared  that,  on  the 
2d  day  of  September  18S6,  the  complainant  paid  into  the  hands 
of  Porterfield,  under  the  instructions  of  Fulton,  the  sum  of  nine 
hundred  doUare,  the  principal  part  thereof  in  specie,. and  the 
balance  in  such  bank  notes,  as  made  them  equivalent  to  specie ; 
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that  said  Porterfield  agreed  to  accept  the  promiaej  or  assumpeit, 
of  William  Husbands,  the  sberiffof  the  county,  for  the  payment 
of  three  hundred  dollars,  in  satisfaction  .of  so  much,  and  that 
J.  P.  M'Connell  agreed  that  he  would  look  to  one  R.  Dicksoa 
for  the  two  hundred  dollars,  the  amount  to  which  he  alleged 
he^  was  entitled  out  of  the  judgment  against  complainant. 
Porterfield,  at  the  same  tiiiiei  pledged  himself  that  Fulton,  the 
lawyer  and  agent  of  Erwin,  would  sanction  the  arrangement, 
and  that  the'  complainant  should  sustain  no  injury  in  conse- 
quence of  it.  It  appeared  that  Fulton,  the  agent,  did  sanction 
what  had  been  done  by  Porterfield  in  his  absence,  and,  on  the 
7th  day  of  September  1826,  gave  complainant  a  receipt,  in  the 
name  of  said  Erwin,  for  the  sum  of  one  thousand  two  hundred 
and  seventy-six  dollars  and  seventy-six  cents,  and  at  the  same 
time  recognized  the  rightof  said  M'Connell  to  control  so  much 
of  said  judgment  as  he  claimed  an  interest  in.  It  further 
appeared  to  the  court,  by  the  testimony  of  the  witness  present, 
that  when  Erwin  requested  Fulton  to  attend  to  the  receipt  of 
the  redemption  money,  he  had  given  him  full  authority  to  act 
for  him,  and  that  whatever  he  might  do  would  be  acquiesced 
in.  It  also  appeared  that  JBrwin,  by  his  letter  of  the  8th  of 
September  1826,  to  Fulton,  written  after  he  had  been  informed, 
by  a  letter  from  M'Connell,  of  many  of  the  most  material 
particulars  of  the  arrangement  of  the  2d  of  Scptember^Admitted 
the  authority  of  Fulton  to  bind  him  by  any  thing  done  under 
his,  Fulisii's  instructions  or  authority,  or  by  any  one  appointed 
by  him  and  acting  under  his  instructions.  It  further  appeared, 
that  M'Connell  continued  to  have  an  interest  in  the  judgment 
obtained  against  complainant,  up  to  the  2d  of  September 
1826 ;  and  that  he  had  employed  counsel,  and  had  the  man- 
agement of  the  whole  business  until  the  instructions  were 
given  to  said  Fulton  by  Erwin,  a  short  time  before  the  day  on 
which  the  money  was  paid.  It  also  appeared,  that  said  Erwin 
had  notice  of  the  appointment  of  said  Porterfield  by  Fulton,  to 
act  in  the  matter  for  him,  before  the  2d  of  September  1826, 
and  that  he  did  not  object  to  his  appointment  It  did  not  ap- 
pear that  the  complainant  had  any  notice  of  the  instruction  of 
Erwin  to  his  agent,  that  nothing  but  specie  would  be  received. 
The  money  received  by  Fulton  appeared  to  have: been  paid 
over  to  the  agent  of  Erwin,  but  it  did  not  appear  that  Erwin 
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had  ever  received  it.    The    alance  of  the  amount  he  had  a 
right  to  demand,  and  for  which  Husbands  became  accountable, 
Erwin  refused  to  receive. 

The  case  was  argued  by  Mr  Hardin,  for  the  appellant; 
and  by  Mr  BeU,  for  the  at>peUee. 

Mr  Hardin  contended,  that  the  appellee  had  not  complied 
with  the  requisites  of  the  act  of  assembly — that  he  had'  in* 
structed  his  attorney  and  agent  to  insist  on  the  redemption 
money  being  paid  in  specie,  and  had  never  waived  his  right  to 
be  thus  paid.  If  a  waiver  had  taken  place,  it  was  without  his 
authoiity,  or  that  of  any  one  who  had  a  right  to  do  so.  He 
cited  Sugden  on  Vendors  175,  470, 472.  The  right  to  redeem, 
under  the  act  of  assembly,  depends  on  conditions,  precedent, 
and  must  be  strictly  complied  with.  Cited,  <  Bl.  Com.  Ill, 
119. 

As  to  the  contract  under  which  the  debt  arose*  he  said  it 
was  made  before  the  act  of  assembly  authorising  the  payment 
of  debts  on  judgments  in'  bank  notes  was  passed;  and  so  far 
as  the  law  affected  such  contracts,  it  had  been  decided  to  be 
unconstitutional  in  Tennessee.  But  a  part  of  a  law  may  be 
unconstitutional,  and  a  part  not ;  and  a  party  may  avail  him- 
self  of  the  part  which  is  valid,  and  reject  that  which  is  void. 

The  appellant  had  a  right  to  insist  on  a  full  compliance  with 
the  act,  as  to  redemption  of  the  property  sold  under  the  exe- 
cution, notwithstanding  the  unconstitutional  proviso  as  to 
bank  notes. 

The  case  is  not  like  a  forfeiture,  but  is  one  of  an  absolute 
sale,  liable  to  be  defeated  by  payment  of  the  purchase  money, 
and  this  in  money,  not  in  bank  notes.  The  provision  for  re- 
demption is  by  statute ;  and  time'  was  essential,  and  could  not 
be  dispensed  with. 

The  whole  question  in  the  case  turns  on  the  power  of  Ful- 
ton, and  the  ratification  of  his  nets  by  the  appellant.  He  de- 
nied both  as  claimed  by  the  appellee. 

Mr  Bell,  for  the  appellee,  argued,  that- Blake  could  not  be 
called  upon  to  pay  specie.  The  money  to  redeem  the  land 
was,  by  the  law  of  Tennessee,  to  be  any  money  in  which  the 
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debt  could  be  collected  in  bank  notes.    If  this  part  of  the  law 
was  unconstitutional  the  whole  act  was  void;  and  there  could 
be  no  right  to  redeem  at  all.    The  appellant  must  abide  by 
the  law  in  all  its  parts. 

The  contract  was  not  that  pajrment  should  be  made  in  spe- 
cie— ^it  was  not  such  a  contract ;  and  the  validity  of  the  law 
of  Tennessee,  relative  to  payment  in  bank  notes^  is  not  in- 
volved in  this  case ;  because,  as  Erwin  claimed  the  benefit  of 
the  same,  he  was  bound  by  all  its  provisions,  and  to  accept  his 
debt  in  bank  notes. 

He  also  contended  that  the  evidence  showed  that  Fulton, 
the  attorney  of  Erwiu,  had  full  authority  from  bis  principal  to 
waive  the  demand  of  .specie,  and  to  delegate  that,  authority  to 
another,  which  he  had  done.  Under  this  delegation,  confirmed 
by  Erwin,  the  arrangement  by  which  the  redemption  took 
place  was  made  and  was  ratified. 

The  deed  from  the  sheriff  is  to  be  considered  as  a  guarantee 
for  the  debt  due  on  the  judgment,  and  in  the  nature  of  a  mort- 
gage; and  the  right  to  redeem  resting  entirely  on  equitable 
principles,  and  time  not  being  material  if  compensation  caiji  be 
made  for  it,  the  case  is  with  the  appellee.  It  is  not  within  the 
rule  that  the  condition  must  be  performed,  unless  prevented  by 
absolute  necessity. 

As  to  the  powers  of  an  attorney,  he  cited,  12  Yesey  282;  as 
to  equity  jurisdiction,  Martin's  Rep.  83. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 
The  principal  questioain  the  case  is,  whether  the  plaintiff, 
Blake,  has  entitled  himself  to  a  re-conveyance  of  the  land  in 
controversy  against  the  judgment  creditor,  Erwin  ;  the  same 
land  having  been  sold  upon  execution,  and  being,  by  the  laws 
of  Tennessee,  redeemable  by  the  owner  at  any  time  within 
two  years  after  the  sale :  and  that  question  turns  upon  this^ 
whether  the  judgment  has  been  according  to  those  laws  duly 
discharged  within  the  two  years  by  the  judgment  debtor,  It 
is  clear  from  the  evidence,  that  Fulton,  as  attorney  of  Erwin, 
did  give  a  receipt  discharging  the  whole  of  the  claim  under 
the  judgment,  amounting,  on  the  last  day,  when  the  land  was 
redeemable,  to  one  thousand  five  hundred  and  one  dollars  and 
seventeen  cents :  and  if  he  either  had  an  original  aoihority  so 
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to  dO)  or  his  acts  have  since  been  confirmed  by  Erwin,  then 
Blake  is  entitled  to  the  relief  sought  by  the  bill. 

It  is  material,  in  the  finft  place,  to  state,  that  the  original 
demand  on  which  the  judgment  was  rendered,  was,  before  the 
suit  was  brought,  assigned  by  Erwin  to  one  M'Connell ;  and 
that  the  suit  was  commenced  and  carried  on  through  all  its 
stages  by  Fulton,  for  and  under  the  direction  of  M'Connell,  al- 
though in  the  name  of  Erwin :  and  the  lattor  never  interfered 
in  the  suit  until  after  the  jud^ent  had,  by  the  redemption  of 
Brittain's  prior  judgment,  been  levied,  and  fixed  as  a  lien  on  the 
land.  Now,  it  cannot  be  doubted  that  if  the  assignment  to 
M'Connell  was  oever  rescinded,  he  alone  had  a  right  to  control 
the  judgment  and  the  levy,  and  the  subsequent  proceedings  as 
to  the  redemption  by  Blake.  And  in  point  of  fact,  he  was  not 
only  connusant  of,  but  party  to  the  arrangement  made  by 
Fulton  with  Blake,  by  which  the  judgment  claim  against  the 
land  was  discharged.  Was  then  the  assignment  antecedently 
rescinded  1  Erwin  in  his  answer  a£5rms  that  it  was,  but  the 
evidence  in  the  cause  does  not  support  his  averment:  on  the 
contrary,  it  is  established  by  Erwin's  own  acknowledgement, 
in  his  lettor  of  the  6th  of  September  1826,  that  M'ConDell  con- 
tinued to  h{ive  an  interest  in  it  until  long  after  all  these  trans- 
actions ;  and  M'Connell,  in  his  testimony,  asserts  his  own  claim 
in  the  most  positive  manner :  so  that,  at  most,  the  case  cannot  be 
judicially  treated  as  one  where  there  had  been  a  total  rescision 
of  the  assignment;  but  only  subsequent  negotiations,  out  of 
which  other  equities  connectod  with  it  arose  between  the 
parties. 

But,  assuming  that  the  assignment  had  been  rescinded,  still  it 
is  clear  that  Erwin  adopted  the  acts  of  M'Connell  in  regard 
to  the  suit,  and  recognized  Fulton  as  his  attorney  in  the  con- 
duct of  it.  He  never  repudiated  him  as  his  attorney,  and  never 
gave  any  notice  to  Blake  that  he  had  not  as  complete  author- 
ity in  the  premises  as  any  other  attorney  in  the  management 
of  a  suit  at  law.  Now  it  is  not  denied  that  an  attorney  at  law, 
in  virtue  of  his  general  authority  as  such,  is  entitled  to  take 
out  execution  upon  a  judgment  recovered  by  him  for  his  client, 
and  to  procure  a  satisfaction  thereof  by  a  levy  on  lands  or  other- 
wise, and  to  receive  the  money  due  on  the  execution  ;  and  thus 
to  discharge  the  execution.    And  if  the  judgment  debtor  has  a 
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right  to  redeem  the  property  sold  under  the  execution  within  a 
particular  period  of  time,  by  payment  of  the  amount  to  the 
judgment  creditor,  who  has  become  the  purchaser  of  the  pro- 
perty, there  is  certainly  strong  reason  to  contend  that  the  attor- 
ney is  impliedly  authorized  to  receive  the  amount,  and  thus 
indirectly  to  discharge  the  lien  on  the  land.  At  least,  if  (as  is 
asserted  at  the  bar)  this  be  the  common  course  of  practice  in 
the  state  of  Tennessee,  it  will  furnish  an  unequivocal  sanction 
for  such  an  act. 

But  it  is  not  necessary  in  the  present  case  to  rely  on  this 
ground,  if  Erwin  did  in  fact  give  an  express  general  author- 
ty  to  Fulton  to  act  in  the  premises,  or  if  he  has  since  ratified 
the  acts  of  Pulton  in  discharging  the  judgment.  Some  of  the 
judges  are  of  opinion,  that  the  evidence  in  the  case  establishes 
that  Erwin  expressly  delegated  to  Fulton  general  authority  to 
act  in  the  premises,  and  to  receive  the  money  due  under  the 
judgment,  according  to  his  own  discretion  ;  and  that  the  direc- 
tion of  Erwin  to  Fulton  to  demand  the  payment  in  specie,  was 
not  intended  to  operate  as  a  positive  restriction  upon  that  dis- 
cretion, but  was  merely  a  strong  expression  of  the  wishes  of 
Erwin  on  the  subject.  Fulton,  in  his  deposition,  states,  that 
Erwin  "  called  upon  Kincannon  to  bear  witness  that  he  had 
appointed  me  his  attorney  in  the  business,  and  that  I  ivas 
authorized  to  receive  the  money  upon  the  claim ;  and  that 
whatever  I  should  do  upon  the  subject,  he  would  abide  by." 
Kincannon  fully  confirms  this  statement  in  his  deposition  ;  and 
says,  "  Mr  Erwin  did  call  on  me  to  bear  witness  that  Mr  Ful- 
ton was  fully  authorized  to  transact  the  whole  business  for 
him.  From  all  that  was  said  by  Mr  Erwin,  I  did  believe  that 
any  course  taken  by  Mr  Fulton  would  be  sanctiond  by  him,  and 
that  he  would  be  bound  to  all  intents  and  purposes  by  his 
acts."  And  he  adds,  in  another  place,  "it  was  my  under- 
standing, and  I  thought  from  all  that  was  said  by  Mr  Erwin, 
that  it  was  so  understood  by  himself  and  all  others  present,  that 
Mr  Fulton  was  fully  authorized  to  act  for  Mr  Erwin  in  relation 
to  the  whole  matter.  Mr  Erwin  did  say,  that  he  would  ratify 
or  sanction  Mr  Fulton's  acts,  or  words  of  that  import. **  The 
conversation  here  detailed  is  a  part  of  the  same  conversation 
between  the  parties,  in  which  the  direction  was  given  by  Er- 
win to  Fulton  to  demand  specie  in  payment ;  and  therefore  it 
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may  properly  be  taken  iato  consideratioii  as  a  qualification  of 
that  direction. 

Others  of  the  judges  are  of  opiniop,  that,  taking  the  fair  scope 
of  the  language  of  Erwin  in  bis  letters  to  Fulton  after  the  trans- 
action, it  amounts  to  a  ratification  of  the  actsof  Fulton.     Thus 
in  his  letter  of  the  8th  of  September  1826)  written  after  M'Con- 
nell  (as  it  admits)  bad  given  him  information  of  what  had 
been  done,  he  says,  *^  this  of  course  is  not  a  compliance  with 
the  law,  and  I  am  induced  to  think  they  cannot  now  have  even 
a  probable  right  to  claim  the  land,  as  the  deed  is  now  in  my 
name.     They  cannot  claim  any  indulgence  granted  by  any 
one  except  you  and  myself,  no  one  else  having  authority  to 
grant  any.     Whatever  you  may  [have]  autftorized  others  to  do 
m  your  absence^  in  accordance  wUh  my  instructions^  or  yourf^  of 
course  unU  be  adhered  toby  me;  but  nothing  more.^    Now,  these 
expressions  are  very  significant  as  to  the  extent  of  the  original 
authoiity  g^ven  to  Fulton.    They  show  that  specie  was  not 
absolutely  to  be  insisted  upon,*  or  pajnnent  at  the  time  abso- 
lutely required  ;  for  it  is  admitted,  that  indulgence  might  be 
granted  by  Fulton ;  **  no  one  else  having  authority  to  grant 
any."    And  as  to  the  point  of  ratification,  the  language  is  still 
more  direct,  for  it  is  declared  that  whatever  had  been  done  in 
Fulton's  absence,  in  accordance  with  his  instructions,  would 
be  adhered  to.     Now,  at  this  time,  Fulton  had  ratified  all  Por^ 
terfield's  acts,  and  indeed,  except  as  to  the  giving  time  for  a 
small  paii  of  the  money,  Porterfield  had  not  deviated  from  his 
original  instructions.     On  the  9th  of  September  Fulton  wrote 
to  Erwin,  giving  bim  a  full  account  of  all  the  transactions,  and 
why  he  bad  deviated  ^^  from  the  strict  letter  of  his  instructions.'' 
And  he  also  sent  to  Erwin  the  one  thousand  three  hundred 
and  five  dollars  received  by  him  ;  and  offered  to  pay  him  the 
remaining  sum  of  two  hundred  dollars  then  due.     In  the  reply 
of  Erwin  to  this  letter,  on  the  12th  of  September,  he  declines  re- 
ceiving the  money,  for  reasons,  which  (he  says)  he  will  explain, 
when  he  has  the  pleasure  to  see  Fulton ;  and  adds,  **  my 
course  I  am  sure,  on  explanation,  will  be  satisfactory  to  you, 
major  Porterfield  and  to  M'ConnelL"    But  he  no  where  in  ihii 
letter  expresses  any  disapprobation  of  the  conduct  of  Fulton ; 
and  he  does  not  attempt  to  qualify  the  languageof  his  former  let* 
ters,  or  to  disavow  the  acts  of  Fulton  as  a  breach  of  his  instruc- 
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lions.  His  object  seems  to  have  been,  without  returning  the 
money  to  Fulton  or  to  Blake,  or  doing  any  positive  act,  to  re- 
tain the  whole  affair  in  its  then  state,  that  he  might  make  use 
of  any  doubts  as  to  the  extinguishraeut  of  his  claim,  for  his  own 
advantage  in  other  business.  ''  The  judgment**  (says  he)  *^  is 
in  my  name,  and  I  alone  can  control  it  I  am  fully  aware  of 
the  hold  I  now  maintain  over  Gamer,  or  rather  over  Blake's 
land,  and  I  am  determined  to  use  it  towards  the  security  of  my 
other  claims.'*  Under  these  circumstances,  the  evidence  is 
deemed  fairly  to  establish  the  conclusion,  that  the  acts  of  Ful- 
ton were  ratified  by  Erwin  ;  and  never  were  intended  to  be  re- 
pudiated by  him.  Upon  these  grounds,  and  for  these  reasons,  it 
is  the  opinion  of  the  court,  that  the  plaintiff  is  entitled  to  the  re- 
lief sought  by  his  bill.  But  it  ought  not  to  be  granted,  except 
upon  the  terms,  that  all  the  money  due  at  the  time  when  the 
land  was  redeemed  by  the  plaintiff,  should  be  paid  over  to  the 
debtor.  The  balance  of  two  hundred  dollars  does  not  appear 
ever  to  have  been  paid  by  Dickson ;  and  the  one  thousand 
three  hundred  and  five  dollars  and  seventeen  cents,  for  aught 
that  appears  in  the  record,  is  still  in  the  hands  of  Talbert,  and 
never  has  been  received  by  Erwin.  The  decree  of  the  circuit 
court,  granting  relief,  must  therefore  be  varied,  so  ftir  as  to 
make  it  dependent  upon  the  payment  of  the  whole  one  thou- 
sand five  hundred  and  five  dollarsand  seventeen  cents  to  Erwin. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  district 
of  West  Tennessee,  and  was  argued  by  counsel :  on  considera- 
tion whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court, 
that  upon  the  full  payment  by  the  said  Blake,  of  the  sum  of  one 
thousand  five  hundred  and  five  dollars  and  seventeen  cents,  due 
on  the  judgment  of  the  said  Erwin  against  the  said  Blake,  as  in 
the  proceedings  mentioned,  or  so  much  thereof  as  has  not  been 
already  received  by  the  said  Erwin  in  satisfaction  thereof— the 
said  money  to  be  paid  to  the  said  Erwin  personally^  or  brought 
into  the  circuit  court  for  his  use ;  all  the  estate,  right,  title  and 
interest  in  the  said  tract  of  land,  in  the  proceedings  mentioned, 
which  was  rested  in  the  said  Erwin  by  the  deed  executed  to 
him  bv  James  Brittain,  bearing  date  Uie  Slsi  day  of  August 
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1826,  in  the  proceedings  mentioned,  and  under  and  in  virtue  of 
the  judgment  of  the  said  Erwin,  levied  on  the  same  as  in  the 
same  proceedings  mentioned,  ought  to  be,  and  hereby  is,  de- 
clared to  be  restored  to,  and  revested  in  him,  the  said  Blake,  and 
his  heirs  and  assigns,  in  the  same  maisuer  as  if  the  same  tract  of 
land  had  not  been  sold  to  satisfy  the  judgment  of  the  said 
Brittain  in  the  proceedings  mentioned.  And  it  is  further  or- 
dered, adj.udged  and  decreed,  that  the  said  Erwin,  upon  the 
payment  of  the  said  money  as  aforesaid,  do  forthwith,  by  a 
suitable  deed  and  conveyance,  convey  the  same  estate,  right, 
title  and  interest,  in  and  to  the  same  tract  of  land,  to  the  said 
Blake  and  his  heirs  and  assigns  accordingly.  And  it  it  is  fur- 
ther ordered,  adjudged  and  decreed,*  that  upon  the  payment  of 
the  said  money  as  aforesaid,  all  further  proceedings  in  the  ac« 
tion  of  ejectment  brought  for  the  recovery  of  the  said  tract  of 
land  in  the  proceedings  mentioned  be,  and  the  same  are  hereby 
perpetually  stayed  and  enjoined;  and  that  in  the  meantime,  and 
until  such  payment,  no  further  proceedings  be  had  in  the  said 
action*  Aiid  it  is  further  ordered,  adjudged  and  decreed,  that 
the  decree  of  the  circuit  court,  so  far  as  it  differs  fron  this  decree 
be,  and  the  same  is  hereby  reversed,  and  that  in  all  other  re- 
spects it  be,  and  is  hereby'affirmed :  and  that  this  cause  be, 
4fcnd  the  same  is  hereby  remanded  to  the  circuit  court  for  fur- 
ther proceedings,  to  carry  the  present  decree  into  effect. 
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Maroabet.  Dick  and  others,  afpellants  v.  Stephen  B. 
Balch  xsd  others. 

The  actf  of  1715  and  of  1766  of  Maryland,  require  that  all  conyeyancaa  c^land 
shall  be  enrolled  in  the  records  of  the  same  county  where  the  lands,  tene- 
ments or  hereditaments  conveyed  by  such  deed  or  conveyance  do  lie,  or  in 
the  provinoial  court,  as  the  ease  may  be.  The  courts  of  Maryland  are  un- 
derstood to  have  decided,  that  copies  of  deeds  thus  enrolled  may  be  given 
in  evidence. 

Copies  of  deeds  that  are  not  required  to  be  enrolled,  cannot  be  admitted  in 
evidence ;  but  deeds  of  bargain  and  sale  are,  by  the  laws  of  the  state,  re- 
quired to  be  enrolled ;  and,  by  the  unilbrm  tenor  of  the  decisions  of  the 
courts  of  the  state,  exemplifications  of  records  of  deeds  of  bargain  and  sale 
are  as  good  and  competent  evidence  as  the  originals  themselves. 

A  mortgage  was  executed  and  recorded  in  1809,  tod  the  mortgagee  to<^  no 
measures  to  enforce  the  payment  of  the  money  due  apon  it  until  1621.  In 
the  mean  time  the  property  mortgaged  was  sold  by  the  mortgagor,  the  mort- 
gagee having  given  no  notice  to  the  purchaser  of  his  lien.  By  the  court. 
If  the  mortgagee  never  did  assert  any  claim,  or  intimate  its  existence 
to  the  purchaser  or  her  friends,  he  was  not  restrained  from  doing  so  by 
having  released  it.  But  the  mortgage  deed  was  recorded,  and  this  is 
considered  in  law,  as  notice  to  all  the  world,  and  dispenses  with  the  necess- 
ity of  personal  notice  to  purchasers.  A  deed  cannot  with  any  propriety  be 
^aid  to  be  concealed,  w'hich  is  placed  upon  the  public  record,  as  required  by 
law ;  nor  can  a  previous  conveyance  and  delivery  of  title  deeds  to  a  pur-. 
chaser,  be  justly  denominated  collusion,  because  a  subsequent  incumbrance 
is  taken  on  the  same  property.  Common  prudence  would  have  directed  the 
purchaser  to  search  the  records  of  the  county,  before  she  paid  the  purchase 
money.  Had  she  done  so,  she  would  have  found  the  deed  on  record.  It 
is  not  in  proof  that  he  has  done  any  act  to  deceive  or  mislead  her.  He  has 
'  been  merely  silent  respecting  a  deed  which  was  recorded  as  the  law  directs. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
county  of  Washington  in  the  district  of  Columbia. 

In  the  circuit  court  a  bill  was  filed  to  foreclose  a  mortgage 
dated  on  the.  4th  of  August  1809,  and  executed  by  John  Peter 
to  Thomas  B.  Beale,  to  secure  the  payment  of  three  promis- 
sory notes  for  one  thousand  dollars  each,  given  by  the  mort- 
gagor to  the  mortgagee. 

The  original  mortgage  having  become  lost  or  mislaid,  the 
complainants,  in  the  circuit  court,  gave  in  evidence  a  certified 
copy  thereof,  taken  from  the  land  records  of  the  county  of 
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Washington^  in  which  office  the  said  mortgage  had  been  duly 
recorded. 

The  premises  conveyed  by  the  mortgage  were  a  house  and 
lots  in  Georgetown,  which  the  said  John  Peter,  afterwards  on 
the  16ih  of  April  1810,  sold  and  conveyed  in  fee  to  Elizabeth 
Peter,  who  then  paid  six  thousand  five  hundred  dollars,  the 
purchase  money  therefor,  and  under  whom  the  defendants 
claim  and  hold  the  premises. 

The  answers  of  the  defendants  set  up  this  title,  and  call  upon 
the  complainants  to  prove  the  mortgage  debt,  and  insist,  that 
at  the  death  of  the  complainants'  testator,  there  was  no  such 
subsisting  mortgage  debt.  That  if  it  ever  subsisted,  it  had 
been  released  by  the  testator  in  his  life  time — and  further,  that 
be  knew  of  the  sale  to  Elizabeth  Peter,  and  suffered  her  to  buy 
and  pay  the  purchase  money  in  ignorance  of  his  mortgage — 
and  that  he  also  in  his  lifetime  treated  the  debt  as  extinguish- 
ed, and  gave  the  defendants  reason  to  believe  that  no  such  debt 
subsisted. 

The  defendants,  in  order  to  prove  that  the  mortgage  debt,  if 
it  ever  existed,  was  released  by  the  testator,.  Thomas  B.  Beale, 
produced  an  instrument,  dated  27th  April  1820,  which  was 
signed  and  sealed  by  several  of  the  creditors  of  John  Peter, 
and  by  Thomas  B.  Beale  among  them. 

This  instrument,  the  complainants  allege  in  their  bill,  was 
only  to  take  eflfect  in  case  all  the  creditors  of  John  Peter  should 
sign  it,  and  that  all  the  creditorsi  not  having  signed  it,  the 
same  never  took  effect. 

They  produced  two  witnesses,  Francis  Dodge  and  Clement 
Smith,  to  which  latter  witness  the  defendants  objected  as  in- 
competent from  interest ;  who  proved  that  they  so  understood 
it,  and  that  ihey  believed  it  was  so  understood  by  the  other 
creditors,  and  by  John  Peter.  They  produced  also  a  deed 
from  John  Peter  to  said  Smith,  dated  April  24,  1820,  referring 
to  the  deed  of  release,  and  in  consideration  of  which,  tb^  said 
deed  of  release  was  to  be  subsequently  executed,  which  they 
proved  by  the  same  witness,  was  never  .carried  into  full  execu- 
tion, but  set  aside  and  revoked  by  a  decree  of  the  court  on 
certain  chancery  proceedings  subsequently  institule\l  by  said 
John  Peter  and  certain  of  his  creditors  against  said  Smith. 
They  also  relied  on  the  imperfect  and  incomplete  execution  of 
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the  instrument  called  a  release,  to  show  that  it  never  took 
effect. 

The  defendants  produced  two  witnesses,  John  Peter,  to 
whom  the  complainants  objected  as  incompetent  from  inter* 
est,  and  George  Peter,  who  proved  tiiat  they  understood  there 
was  no  such  condition  to  the  operation  of  the  release — and 
it  was  so  understood  (as  they  believed)  by  all  the  parties- 
and  they  proved  it  was  so  expressly  declared  and  represented 
by  the  testator,  Thomas  B.  Beale.  And  they  relied  on  the  in- 
strument itself,  and  the  deed  of  trust  to.  C.  Smith,  as  conclu- 
sive of  its  intended  operation — and  denied  that  parol  evidence 
is  admissible  to  contradict  it.  They  relied  also  on  the  proof  of 
John  Peter's  having  possession  of  the  release,  as  showing  it 
was  delivered  and  treated  as  the  deed  of  the  parties.  They 
relied  also  on  the  s&id  Beale's  statement  to  the  persons  inter- 
ested in  the  property,  of  his  having  relinquished  an  old  debt  to 
said  Peter,  as  precluding  his  executors  from  setting  up  this 
claim  against  it,  even  if  the  release  had  not  the  operation  they 
contend  for.  Also  upon  his  suflering  John  Peter  to  have  and 
keep  possession  of  the  release,  by  which  he  was  enabled  4o 
show  it  to  the  defendants  as  releasing  the  property  from  the 
claim  of  this  mortgage. 

The  circuit  court  gave  a  decree  in  iavour  of  the  complain- 
ants, from  which  this  appeal  was  prosecuted. 
.  In  the  opinion  of  this  court,  those  founts  which  were  particu- 
larly relied  upon  in  the  argument,  are  stated  more  at  large«by 
the  court. 

The  case  was  argued  by  Mr  Key,  for  the  appellants ;  and 
by  Mr  Coze,  for  the  appellees. 

Mr  Chief  Justice  Makshjix  delivered  the  opinion  of  the 
Court 

The  bill  filed  in  this  case  is  for  the  foreclosure  of  a  mortgage, 
dated  on  the  4th  of  August  1809,  to  secure  the  payment  of 
three  promissory  notes,  given  by  the  moKgagor  John  Peter, 
to  the  mortgagee  Thomas  B.  Beale,  the  testator  of  the  com- 
plainants. 

The  mortgaged  premises  were  a  house  and  several  lots  in 
Georgetown,  which  the  mortgagor  afterwards,  on  the  16th  of 
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A^pril  1810,  sold  and  conveyed  to  Elizabeth  Peter,  who  then 
paid  the  purchase  money.  The  bill  is  filed  in  1821  againsC 
John  Peter  and  Elizabeth  Peter.  Soon  after  the  service  of 
process,  Elizabeth  Peter  departed  this  life,  and  the  suit  was 
revived  against  her  devisees.  These  defendants,  in  their  an- 
swer, do  not  admit  the  mortgage,  and  require  proof  of  its  ex- 
istence. 

The  proof  offered  by  the  plaintiff  is  an  office  copy  of  the 
deed,  &nd  the  first  question  in  the  cause  is  on  the  admissibility 
of  this  cppy. 

The  law  of  Marvland  is  the  law  of  this  part  of  the  District 
of  Columbia. 

The  acts  of  1715  and  of  1766  require  that  all  conveyances 
of  land  shall  be  enrolled  in  the  records  of  the  same  county 
where  the  lands,  tenements  or  hereditaments  conveyed  by 
duch  deed  or  conveyance  do  lie,  or  in  the  provincial  court,  as 
the  case  may  be.  The  courts  of  Maryland  are  understood  to 
have  decided,  that  copies  of  deeds  thus  enrolled  may  be  g^ven 
in  evidence. 

In  a  case  reported,  6  Harris  and  Johnson  276,  the  defend- 
ant (^red  in  evidence  the.  record  of  a  deed,  to  the  admiss-, 
ioilbf  which  the  plaintiff  objected;  but  the  court  overruled 
the  objection.  A  bill  of  exceptions  was  taken,  and  the  judg- 
ment, which  was  in-favour  of  the  defendant,  was*tarried  befcnre 
the  court  of  appeals.  The  counsel  for  the  plaintiff  in  error 
contended,  that  as  the  acts  requiring  the  enrolment  of  convey- 
ances do  not  say  that  a  copy  of  the  enrolment  shall  be  evidence, 
the  general  principle  of  law  is,  that  the  deed  itself,  unless 
shown  to  have  been  lost,  must  be  produced. 

Chief  Justice  Buchanan,  delivering  the  opinion  of  the  court, 
said,  this  case  conies  before  us  on  three  bills  of  exceptions. 
The  first  presents  the  question,  whether  the  enrolment  of  a 
deed  of  bargain  and  sale  is  competent  evidence  of  title  to  lands 
in  the  trial  of  an  action  of  ejectment,  or  whether  the  original 
must  be  produced  7  The  court  before  whom  the  cause  was 
tried,  decided  that  it  was,  and  that  the  original  need  not  be 
produced;  and  certainly  it  is  too  late,  at  this  day,  to  question 
the  correctness  of  that  decision.  Copies  of  deeds  that  are  not 
required  to  be  enrolled,  cannot  be  admitted  in  evidence;  but 
deeds  of  bargain  and  sale  are,  by  (he  laws  of  the  state,  required 
VOL.  viii — E 


S4  SUPREME  COURT. 

[Dick  and  others  ▼.  Balch  atid  othen.] 
to  be  enrolled,  and  by  the  uniform  tenor  of  the  decisions  of  the 
courts  of  the  state,  exemplifications  of  records  of  deeds  of  bar- 
gain and  sale  are  as  e^ood  and  competent  evidence  as  the 
originals  themselves. 

In  the  circuit  court,  the  plaintiff  offered  testimony  to  account 
for  the  absence  of  the  original  deed.  Objections  were  made  to 
the  reception  and  sufficiency  of  this  testimony;  but  as,  by  the 
settled  law  of  Maryland,  the  copy  of  the  deed  was  admissible 
without  proving  the  loss  of  the  original,  it  is  unnecessary  to 
examine  the  validity  of  these  objections. 

The  original  existence  of  the  mortgage  being  established, 
we  proceed  to  inquire  into  the  validity  of  the  objections  raised 
to  its  being  still  in  force,  so  as  to  avail  the  plaintiffs  in  the  cir- 
cuit court.    Thcf<e  objections  are, 

1st.  That  it  has  been  released. 
^  2d.  That  the  silence  of  the  said  mortgagee,  during  his 
whole  life,  respecting  his  claim,  thus  concealing  it  from  Eliza- 
beth Peter  for  more  than  eleven  years,  whereby  she  and  her 
representatives  have  lost  all  possibility  of  recoverin  j.  the  pur- 
chase money  from  John  Peter ;  has  forfeited  his  right,  both  in 
law  and  equity,  to  proceed  against  the  mortgaged  premises. 

The  instrument  by  which,  as  the  defendants  in  the  court 
below  contend,  this  debt  was  released,  is  dated  the  27th  of 
April  1820.  It  was  signed  and  sealed  by  several  of  the  credi- 
tors of  the  mortgagor,  and  among  others,  by  Thomas  B.  Beale 
the  mortgagee. 

John  Peter,  who  was  engaged  extensively  in  commerce,  had 
sustained  heavy  losses  by  fiie.  Several  of  his  friends  and  cre- 
ditors agreed  to  receive  a  conveyance  of  all  his  remaining  pro- 
perty, to  be  distributed  rateably  among  them,  and  to  advance 
him  a  considerable  sum  of  money  to  set  him  up  again  in  busi- 
ness. The  defendants  in  error  allege,  that  this  agreement  was 
on  the  condition,  that  all  his  creditors  should  sign  a  release  of 
his  debts,  so  as  to  leave  his  future  acquisitions  exonerated  from 
their  claims;  and  that  some  of  his  creditors  refused  to  sign  the 
release,  in  consequence  of  which  refusal  the  whole  became 
inoperative. 

The  deed  conveying  his  properly  to  a  trustee  for  tlxe  use  of 
his  creditors,  and  the  instrument  of  release,  were  both  produced, 
and  appear  in  the  record.    The  deed  of  release  enumerates 
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the  creditors  of  John  Peter^  some  of  whom  have  not  executed 
it  It  is  absolute  on  its  face^  and  the  plaintiff;)  in  error  deny 
that  it  was  intended  to  be  conditional.  TheyaU)  coniendy 
that  no  parol  evidence  is  admissible  to  vary  a  writien  contract) 
by  introducing  into  it  a  condition  whicii  entirely  clianges  its 
character.  Tlie  argument  has  turned  chiefly  on  the  admissi- 
bility of  this  testimony.  The  court  will  not  inquire,  whether 
the  parol  evidence  offered  in  this  case  can  be  introduced  to 
vary  the  contract,  because  a  preliminary  question  arises  to 
which  the  testimony  is,  they  think,  certainly  applicable.  That 
question  is,  Has  the  contract  been  executed?  It  is  set  up  by 
the  defendants  in  their  answer,  and  the  genera!  replication 
puts  it  in  issue.  It  was  therefore  incumbent  on  those  who 
sought  to  avail  themselves  of  it  to  prove  it 

Thomas  Nevit,  the  subscribing  witness  to  the  signature  of 
Thomas  B.  Beale,  has,  not  been  exajTiined.  If  this  omission 
can  be  accounted  for,  inferior  evidence  would  undoubtedly  be 
admissible  to  establish  this  all  important  fact;  but  the  whole 
of  this  evidence  must  be  examinable.  The  delivery  itself, 
and  the  circumstances  under  which  it  was  made,  are  open  to 
both  parties.  The  questions  whether  the  instrument  ever 
became  a  deed;  whether  it  was  delivered  as  an  escrow,  whose 
completion  depended  on  subsequent  events,  which  never  hap- 
pened, or  was  a  complete  contract  when  signed  by  those 
whose  signatures  are  affixed  to  it;  are  entirely  distinct  from 
the  question  how  far  a  written  contract  may  be  varied  by  parol 
evidence. 

The  plaintiffs  in  error  rely  on  the  fact,  that  the  instrument 
was  left  in  possession  of  Mr  Peter.  This  circumstance  is  cer- 
tainly entitled  to  consideration  ;  but  it  is  not  conclusive.  It 
is  open  to  explanation;  and  all  the  testimony  shows,  that  it 
was  placed  in  his  hands  to  obtain  the  signature  of  his  creditors. 
Clement  Smith  expressly  avers  it 

The  deposition  of  Mr  John  Peter  was^taken,  on  the  part  of 
the  plaintiffs  in  error,  for  the  purpose  of  showjng,  among  other 
things,  that  the  release  was  unconditional.  Eiit  he  is  a  party 
to  the  suit  on  the  record,  and  his  deposition  is  not  admissible. 

The  deposition  of  George  Peter,  one  of  the  creditors  of  John 
Peter  who  executed  the  deed  of  release,  is  also  taken  for  the 
same  purpose.    He  was  one  of  the  devisees  of  Elizabeth  Peter ; 


S6  SUPREME  COURT. 

[Dick  and.  others  t.  Baleh  and  othen.] 
but  released  his  interest  in  the  property  before  he  gave  his  de- 
fJbsition.     He  also  is  a  party  on  the  record,  and  this  objection 
is  nnade  to  his  testimony. 

Ail  objections  to  the  competency  and  admissibility  of  these 
depositions,  were  reserved  by  the  defendants  in  error,  and  may 
be  now  made.    They  cannot  therefore  be  read. 

The  defendants  in  error  produced  the  record  of  a  suit  in 
chancery,  in  which  John  Peter  and  Greorge  Peter,  among 
others,  were  plaintiffs,  for  the  purpose  of  showing,  that  the  re- 
lease was  not  fully  executed.  But  the  devisees  of  Elizabeth 
Peter  were  not  parties  to  that  suit,  and  cannot  be  oflected  by. 
it.    They  also  produced  several  depositions. 

Francis  Dodge  was  one  of  the  creditors  of  John  Peter,  but 
did  not  execute  the  release.  He  was  applied  to  by  Mr  Peter  to 
sign  it,  who  stated,  as  well  as  the  deponent  recollects,  *^  that  if 
any  one  of  his  creditors  objected  to  sign,  the  whole  arrange- 
ments would  fail.^ 

Clement  Smith,  who  was  trustee  of  the  effects  of  John  Peter 
which  were  assigned  for  the  benefit  of  his  creditors,  was  asked, 
"Was  it  not  a  part  of  the  said  scheme,  that  it  should  be  inope- 
rative and  void  in  respect  of  all  parties,  including  the  said  John 
Peter,  his  friends,  and  releasing  creditors,  in  case  any  of  his 
creditors  should  refuse  to  release  said  John  Peter  from  his 
debts  7*  He  says,  "I  answer  without  hesitation,  that  such  was 
my  impression.  I  did  then,  and  do  now,  believe  that  it  was 
so  understood  by  all  the  parties,  who  on  that  condition  alone 
signed  the  release.**  This  witness  signed  the  deed  of  release 
as  attorney  for  some  of  the  releasing  creditors.  He  alao  states 
several  circumstances  confirmatory  of  the  opinion,  that  the 
release  was  not  to  take  effect  unless  signed  by  all  the  creditors 
of  John  Peter. 

The  record  also  contains  two  letters,  addressed  while  the 
transaction  was  depending,  to  William  Powle  &  Co.,  who  were 
among  his  creditors. 

The  first  is  dated  the  25th  of  April  1820.  In  that,  speak- 
ing of  his  friends,  he  says,  "  They  have  come  forward  and 
agreed  to  loan  me  a  cash  capital  of  fifteen  thousand  dollars ; 
but  on  the  special  condition  that  I  obtam  a  release  from  all 
my  creditors,  and  keep  my  old  and  new  business  entirely  scp- 
arate.** 
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His  second  letter,  dated  the  S8th  of  April,  expresses  his  re- 
gret that  William  Fowle  &  Co  were  not  at  liberty  to  sign  the 
release;  repeats  the  idea,  that  his  friends,  wLo  had  promised 
him  a  loan  of  fifteen  thousand  dollars,  had  made  a  condition, 
that  he  should  obtain  a  release  from  all  his  creditors;  and  after 
renewing  his  application  lespectiug  the  release  from  Fowle  & 
Cc.  adds,  ^*  every  day's  delay  may  diminish  the  zeal  of  ray 
friends,  therefore  let  me  hear  from  you  by  return  of  mail,  with 
an  authority,  I  hope,  to  Clement  Smith  to  release  as  it  respects 
me."  Clement  Smith  says  that  **  J.  Peter  called  on  him  for  the 
notes  ami  funds  which  his  friends  had  deposited  with  Smith,  to 
be  delivered  to  Peter,  when  the  condition  on  which  they  were 
to  be  delivered  should  be  performed.  The  deponent  declined 
complying  with  this  request,  because  he  understood  that  some 
of  the  creditors  had  refused  to  sign  the  release.**  He  left  the 
room,  and  returned  in  a  few  moments  with  a  letter  in  his  hand, 
and  said,  "  The  business  is  all  at  an  end.**  ^Mr  Fowle,  or 
some  other  person  to  whom  he  had  written,  having  refused  to 
sign  or  release  his  debt.*' 

The  letter  to  Mr  Fowle,  and  that  part  of  the  deposition  of 
Mr  Smith  which  has  just  been  cited,  refer  particularly  to  the 
contract  for  advancing  mone}  to  enable  Mr  Peter  to  recom- 
mence business ;  but  they  are  not  without  influence  on  the  ques- 
tion, whether  the  release  was  completely  executed.  That  in- 
strument was  dated  on  the  27th  of  April  1830.  It  purports  to  be 
made  between  John  Peter  and  htn  creditors,  indorsers,  and  sure- 
ti^ ;  that  is,  all  his  creditors,  &c.  It  states  the  assignment  made 
by  Peter  of  all  his  remaining  effects  to  Clement  Smith,  for  their 
'  benefit ;  their  purpose  to  advance  him  a  sum  of  money,  that  he 
may  again  go  into  business ;  but  their  unwillingness  to  do  so,  so 
long  as  the  new  capital  of  the  said  J.  P.  may  be  liable  to  his 
former  debts;  that  they  **  are  willing,  in  consideration  of  the 
premises,  to  release  him  from  all  his  debts  and  liabilities,  so  that 
he  may  hold  his  future  property  and  stock  in  trade  exempt 
from  their  respective  claims."  After  reciting  the  names  of  the 
creditors,  and  stating  the  amount  of  their  several  claims,  it  pro- 
ceeds to  say,  that  <Mn  consideration  of  the  premises,  the  cred- 
itors, &C.,  have  released,  &c.,  and  do  release,  &c.,  the  said 
John  Peter,  his  heirs,  &c.,  from  all  their  aforesaid  several 
xlainiB,  &c.''    The  same  instrument  proceeds  to  appoint  Clem- 
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ent  Smith,  who  is  a  party  thereto^  trustee  of  all  the  estate  and 
effects  assigned  by  John  Peter,  for  their  benefit. 

The  release  is  in  consideration  of  the  assignment.  The 
advance  of  money  and  the  release  are  obviously  parts  of  the 
transaction,  and  are  closely  connected  with  each  other.  The 
purpose  intended  by  all  those  who  signed  the  release  could  not 
be  accomplished  unless  it  should  be  signed  by  all. 

It  is  in  evidence  too,  that  the  failure  of  the  release  prevented 
the  trustee  from  carrying  the  deed  of  assignment  which  consti- 
tuted its  consideration,  into  execution. 

On  a  full  consideration  of  these  circuinstances,  we  are  of 
opinion,  that  the  release  was  never  fully  executed,  and  did  not 
become  the  deed  of  the  parties. 

The  plaintifls  in  error  also  contend,  that  Thomas  B.  Beale, 
by  his  conduct  in  his  lifetime,  forfeited  his  right  to  enforce 
the  payment  of  the  mortgage  debt  against  the  s  lid  Elizabeth 
Peter,  or  her  representatives*  The  answer  alleges,  1st.  That 
though  he  lived  more  than  eleven  years  after  the  execution 
of  the  mortgage,  he  never  did  assert  any  claim,  or  even 
intimate  to  the  said  Elizabeth,  or  to  any  of  her  friends  or  ad- 
visers, the  existence  of  such  claim. 

2dly.  That  by  concealment  of  the  said  mortgage  debt,  lapse 
of  time,  and  collusion  with,  the  said  John,  in  the  said  sale  to 
said  Elizabeth,  he  and  his  representatives  have  lost  all  claim, 
either  in  law  or  in  equity. 

These  objections,  it  inay  be  observed,  cannot  be  connected 
with  the  release.  .  That  bears  date  in  1820,  and  the  mortgage 
deed  was  executed  in'lSOd.  If,  therefore,  he  never  did  assert 
any  claim,  or  intimate  its  existence  to  the  said  Elizabeth  or  her 
friends,  he  was  not  restrained  from  doing  so  by  having  released 
it.  But' the  mortgage  deed  was  recorded,  and  this  is  consid- 
ered in  law,  as  notice  to  all  the  world,  and  dispenses  with  the 
necessity  of  personal  notice  to  purchasers.  A  deed  cannot  with 
any  propriety  be  said  to  be  concealed,  which  is  placed  upon  the 
public  record,  as  required  by  law ;  nor  can  a  previous  convey- 
ance and  delivery  of  title  deeds  to  a  purchaser,  be  justly  de- 
nominated collusion,  because  a  subsequent  incumbrance  is 
taken  on  the  same  property.  Common  prudence  would  have 
directed  Mrs  Peter  to  search  the  records  of  the  county,  before 
she  paid  the  purchase  nnoney.     Had  she  done  so,  she  would 
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have  foand  the  deed  to  Mr  Beale.    It  is  not  in  proof  that 
he  has  done  any  act  to  deceive  or  mislead  her.     He  has  been 
merely  silent  respecting  a  deed  which  was  recorded  as  the  law 
directs. 

We  are  opinion  that  there  is  no  error  in  the  decree  of  the 
circuit  couit 

It  is  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States^  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  there  is  no  error  in  the  decree  of  the 
said  circuit  court  in  this  cause.  Whereupon,  it  is  considered, 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said 
circuit  court  in  this  cause  be,  and  the  same  is  hereby  affirmed 
with  costs  and  damages,  at  the  rate  of  six  per  cent  per  annum. 
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Morgan  BtrnEi  platntipf  in  error  v.  The  State  of  Ais* 

8OUR1; 

The  case  of  Cnig  t.  The  State  of  Miwouri,  4  Peten  410»  in  which  it  wae 
,  decided  that  the  act  of  the  legislature  of  the  atate  of  Miaaouri,  paaaed  27th 
July  1821,  entitled  an  act  for  eatabliahing  loan  offices,  was  repugnant  to  the 
constitution  of  the  United  States,  reTised  and  confirmed. 

The  pleadings  in  the  cause  bring  the  question,  whether  the  act  of  the  atate  of 
Missouri,  by  yirtue  of  which  the  eertificatee  which  form  the  eonn jemtioa 
of -the  writing  obligatory,  on  which  the  judgment  of  the  state  court  was 
rendered,  be  constitutional  or  not,  directly  and  plainly  before  the  court ;  and 
the.  decision  of  the  state  court  waa  in  favour  of  its  validity.  Consequently 
the  case  is  within  the  twenty-fifth  section  of  the  judicial  act 

IN  error  to  the  supreme  court  for  the  fourth  judicial  district  of 
Norfolk  in  the  state  of  MisGtouri. 

This  case  was  submitted  to  the  court,  by  Mr  Benton,  for'the 
defendant.    No  counsel  appeared  for  the  plaintiff  in  error. 

Mr  Chief  Justice  Makshall  delivered  the  opinion  of  the 
Court, 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  supreme 
court  for  the  state  of  Missouri. 

In  1826  an  action  of  covenant  was  instituted  in  the  circuit 
court  for  the  county  of  Cape  Girardeau,  by  the  state  of  Mis- 
souri, against  Morgan  Byrne,  the  plaintiff  in  error. 

The  declaration  charges,  that  the  defendant,  on  the  26th  of 
October  1822,  executed  his  certain  writing  pbUgatory,  by  which 
he  promised  to  pay  to  the  state  of  Missouri,  on  the  26th  day  of 
October  in  the  year  1823,  the  sum  of  one  hundred  and  thirty- 
five  dollars,  and  the  two  per  centum  per  annum  on  the  said 
amount,  it  being  the  interest  accruing  on  the  certificates  bor- 
rowed (by  the  said  Byrne  of  the  state),  from  the  1st  day  of 
October  1821,  at  the  Jackson  loan  office  for  value;  which  said 
sum  the  defendant  refuses  to  pay,  &c 

The  defendant  appeared  and  pleaded  in  bar  of  the  action, 
that  the  said  state  of  Missouri,  by  an  act  of  the  legislature 
thereof,^  entitled  an  act  for  the  establishment  of  loan  offices, 
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approved  by  the  goveroor  of  the  said  state  on  the  27th  day  of 
June  18S1,  divided  said  state  into  five  districts,  in  each  of 
which  districts  was  established  a  loan  office ;  and  by  said  act 
the  auditor  of  public  accounts  and  treasurer  of  said  state,  under 
the  governor  thereof,  were  required  to  issue  certificates  signed 
by  the  said  auditor  and  treasurer  to  (he  nominal  amount  of 
two  hundred  thousand  dollars,  of  denominations  not  exceeding 
ten  dollars,  nor  less  than  fifty  cents,  in  the  following  form,  to 
wit,  ^'this  certificate  shall  be  receivable  at  the  treasury,  or 
any  of  the  loan  offices  of  the  state  of  Missouri,  in  discharge  of 
taxes  or  debts  due  to  the  state,  for  the  sum  of  dol- 

lars, with  interest  for  the  same,  at  the  rate  of  two  per  centum 
from  this  date,  the        day  of  ;''  and  that  by  said  act 

said  certificates  were  made  receival>le  at  the  treasury  of  said 
slate,  and  by  all  the  tax  gatherers  and  other  public  officers  in 
payment  of  taxes,  and  other  moneys,  then  due  or  to  become  due 
to  said  state,  or  any  county  or  town  therein,  and  by  all  officers, 
civil  and  military,  in  said  state,  in  discharge  of  salaries;  and  by 
said  act  it  was  further  made  the  duty  of  said  auditor  and 
treasurer,  according  to  the  provisions  of  said  act,  to  deliver  to 
the  clerk  of  said  general  loan  offices  a  proportional  amount  of 
the  certificate,  by  the  said  act  required  to  be  issued  as  afore- 
said; and  certain  commissioners  by  said  act  required  to  be  ap- 
pointed, were  by  said  act  empowered  to  loan  said  certificates  to 
the  citizens  of  said  state  residing  within  their  respective  dis- 
tricts, at  interest  not  exceeding  six  per  centum  per  annum 
on  the  amount,  and  to  secure  the  repa3rment  of  the  said  loans 
by  mortgages  or  personal  security;  and  by  said  act,  the  salt 
springs  belonging  to  the  state  were  to  be  leased  out,  on  the  con- 
dition that  the  lessee  or  lessees  should  receive  said  certificates 
in  payment  for  salt,  not  exceeding  that  which  might  be  pre- 
scribed by  law;  and  that  the  proceeds  of  said  salt  springs,  the 
interest  accruing  to  the  state,  and  all  estates  purchased  by  the 
said  loan  offices  under  the  provisions  of  said  act,  and  all  debts 
then  due  and  to  become  due  to  the  said  state,  were  by  said  act 
pledged  and  made  a  fund  for  the  redemption  of  the  said  certifi* 
cates;  and  by  the  giame  act,  the  faith  of  the  stale  was  also 
pledged  for  the  same  purpose.  And  the  defendant  farther 
sailh,  &c.,  a  large  sum  was  deposited  at  the  loan  office  at 
Jackson,  &c.,  and  that  he  has  received  from  said  loan  office 
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the  nominal  sum  of  one  hundred  and  thirly-five  dollars  in  said 
certificates,  for  the  loan  of  which  cerlificates,  and  no  other 
consideraticMi  whatever,  the  said  defendant  made  and  executed 
to  said  state  said  writing  obligatory  mentioned.  And  said  de- 
fendant avers,  that  said  loan  office  certificates,  so  loaned  to 
said  defendant  as  aforesaid,  were  bills  of  credit,  emitted  by  said 
state  in  violation  of  the  constitution  of  the  United  States ;  all 
which  said  defendant  is  ready  to  verify :  wherefore,  &c. 

The  plaintiff  demurred  generally  to  this  plea,  and  the  de- 
fendant joined  in  demurrer. 

The  court  sustained  the  demurrer,  and  rendered  judgment 
for  the  plaintiff.  This  judgment  was  brought  by  writ  of  error 
into  the  supreme  court  of  the  judicial  district  in  which  it  was 
rendered,  the  highest  tribunal  in  that  state  which  could  take 
cognizance  of  it,  where  it  wits  affirmed. 

The  defendants  have  prosecuted  this  writ  of  error,  under  the 
twenty^th  section  of  the  judicial  act. 

The  pleadings  in  the  cause  bring  the  question,  whether  the 
act  of  the  state  of  Missouri,  by  virtue  of  which  the  certificates 
which  form  the  consideration  of  the  writing  obligatory,  on 
which  the  judgment  of  the  state  court  was  rendered,  be  con- 
stitutional or  not,  directly  and  plainly  before  the  court;  and  the 
decision  of  the  state  court  was  in  favour  of  its  validity.  Con- 
sequently the  case  is  within  the  twenty-fiflh  section  of  the 
judicial  act;  and  the  only  question  before  this  court  is,  did  the 
state  court  err  in  pronouncing  that  judgment!  Is  the  act  in 
question  repugnant  to,  or  consisteiit  with  the  constitution  of 
the  United  States) 

This  question  was  ab^y  argued,  and  fully  considered  by  the 
court  in  the  case  of  Craig  v.  The  State  of  Missouri,  4  Peters 
410.  In  that  case,  a  majority  of  the  court  were  of  opinion 
that  the  act  was  repugnant  to  the  constitution ;  and  the  judg- 
ment of  the  state  court  was  reversed.  That  decision  is  ex- 
pressly in  point,  and  on  its  authority  the  judgment  in  this  case 
also  must  be  reversed  and  the  cause  remanded,  that  judgment 
may  be  rendered  for  the  defendant  in  that  court,  the  plaintifiT 
in  error. 


This  cause  came  on  to  be  heard  on  the  txanscript  of  the 
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record  from  the  supreme  court  of  the  state  of  Missouri  for  the 
fourth  judicial  district,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  this  court  is  of  opinion  that  there  is  error  in 
the  rendition  of  the  judgment  of  the  said  court,  in  this,  that  in 
affirming  the  judgment  rendered  by  the  circuit  court  of  the 
county  of  Cape  Girardeau,  in  the  state  of  Missouri,  that  court 
has  given  an  opinion  in  favour  of  the  validity  of  the  act  of  the 
legislature  of  Missouri,  passed  on  the  27th  of  June  1821,  en- 
titled "an  act  for  thiS  establishment  of  loan  offices,"  which  act 
is,  in  the  opinion  of  this  court,  repugnant  to  the  constitution  of 
the  United  States:  whereupon  it  is  considered  by  the  court, 
that  the  said  judgment  of  the  said  supreme  court  of  the 
state  of  Missouri  for  the  fourth  judicial  district,  ought  to  be  re- 
versed and  annulled;  and  the  same  is  hereby  reversed  and 
annulled,  and  the  cause  remanded  to  that  court,  with  directions 
to  enter  judgment  in  favour  of  the  defendant  to  the  origiuDl 
action. 
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BAMUEt  Lee  and  Barbara  Lee,  plaintiffs  in  error  v« 
Elizabeth  Lee. 

The  plaintiffs  in  error  filed  a  petition  for  freedom  in  the  circuit  court  of  the 
United  States  for  the  county  of  Washington,  and  thej  proved  that  they 
were  bom  in  the  state  of  Virginia,  as  slaves  of  Richard  B.  Lee,  now  de- 
ceased, who  moved  with  his  family  into  the  county  of  Washington  in  the 
district  of  Columbia  about  the  year  1816,  leaving  the  petitioners  residing  in 
Virginia  as  his  slaves,  until  the  year  1B20,  when  the  petitioner  Barbara  was 
removed  to  the  county  of  Alexandria  in  the  distjrict  of  Columbia,  where  she 
was  hired  to  Mrs  Muir,  and  continued  with  her  thus  hired  for  the  period  of 
one  year.  That  the  petitioner  Sam  vae  in  like  manner  removed  to  the 
county  of  Alexandria,  and  wae  hired  to  general  Walter  Jones  for  a  period  of 
about  five  or  six  months.  That  after  the  expiration  of  the  said  periods  of 
hiring,  the  petitioners  were  removed  to  the  said  county  of  Washington, 
where  they  continued  to  reside  as  the  slaves  of  the  said  Richard  B.  Lee 
until  his  death,  and  since  as  the  slaves  of  his  widow,  the  defendant. 

On  the  part  of  the  defendant  in  error  a  preliminary  objection  was  made  to  the 
jurisdiction  of  this  court,  growing  out  of  the  act  of  congress  of  the  2d  of 
April  1616,  which  declares  that  no  cause  shall  be  removed  from  the  circuit 
court  for  the  district  of  Columbia  to  the  supreme  court  by  appeal  or  writ  of 
error,  unless  the  matter  in  dispute  shall  be  of  the  value  of  one  thousand 
dollars,  or  upvards. 

By  the  court.  The  matter  in  dispute  in  this  case,  is  the  freedom  of  the  peti- 
tioners. The  judgment  of  the  court  below  is  against  their  claims  to  free- 
dom; the  matter  in  dispute  is,  therefore,  to  the  plaintifFa  in  error,  the  value 
of  their  freedom,  and  this  is  not  susceptible  of  a  pecuniary  valuation.  Had 
the  judgment  been  m  favour  of  the  petitioners,  and  the  writ  of  error  brought 
bv  the  party  claiming  to  be  the  owner,  the  value  of  the  slaves  as  property, 
would  have  been  the  matter  in  dispute,  and  affidavits  might  be  admitted  to 
ascertain  such  value.  But  affidavits,  estimating  the  value  of  freedom,  are 
entirely  inadmissible;  and  no  doubt  is  entertained  of  the  jurisdiction  of  the 
court. 

The  circuit  court  refused  to  instruct  the  jury  that  if  they  should  believe  from, 
the  evidence  that  the  bringing  the  petitioners  from  Virginia  to  Alexandria, 
by  their  owner,  and  hiring  them  there,  toot  merdy  coUmrahlc^  with  intent  to 
evade  the  law,  that  then  the  petitioners  are  entitled  to  tlieir  freedom. 

By  the  Maryland  law  of  1796,  it  is  declared,  that  it  shall  not  be  lawful  to  im- 
port or  bring  into  this  state  by  land  or  water,  any  negro,  mulatto,  or  other 
slave  for  sale,  or  to  reside  within  this  state.  And  any  person  brought  into 
this  state  as  a  slave,  contrary  to  this  act,  if  a  slave  before,  shall  thereupon 
cease  to  be  the  property  of  the  person  so  importing,  and  shad  be  free. 

And  by  the  act  of  congress  of  the  27th  of  February  1801,  it  is  provided,  that 
the  laws  of  the  state  of  Maryland,  as  they  then  existed,  should  be,  and 
continue  in  force  in  that  part  of  the  district,  which  was  ceded  by  that  state 
to  the  United  States. 
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The  Maryland  law  of  1796  it,  therefore,  in  force  in  the  county  of  Waahington ; 
and  the  petitioners,  if  brought  directly  from  the  state  of  Virginia  into  the 
connty  of  Washington,  woald,  under  the  proFisions  of  that  law,  be  entitled 
to  their  Ireedom. 

By  the  act  of  congress  of  the  a4th  of  June  1612,  it  is  declared,  "  that  bere- 
afler  it  shall  be  lawful  for  any  inhabitant  or  inhabitants,  in  either  of  the  said 
counties  (Washington  and  Alexandria),  owning  and  possessing  any  slave 
or  siayes  therein,  to  remove  the  same  from  one  county  into  the  other,  and 
to  exercise,  freely  and  fully,  all  the  rights  of  property,  in  and  over  the  said 
slave  or  slaves  therein,  which  would  be  exercised  over  him,  her  or  them, 
in  the  county  from  whence  the  removal  was  made/* 

The  court  erred  in  refusing  to  give  the  fourth  instruction  prayed  on  the  part 
of  the  petitionen.  All  that  was  asked  by  this  instruction  was,  to  submit  to 
the  jury  whether,  from  the  evidence,  the  bringing  of  the  petitioners  from 
Virginia  to  Alexandria,  and  the  hiring  them  there,  was  not  merely  colour- 
able, with  intent  to  evade  the  law. 

When  the  intention  with  which  an  act  is  done  beeomee  the  subject  of  inquiry, 
it  belongs  exeliiaively  to  the  jury  to  decide. 

Whatever  le  done  in  fraud  of  law,  is  done  in  violation  of  it 

The  eases  of  the  United  States  ▼.  Quincy,  6  Peters  466,  and  the  William 
King,  3  Peters  153,  cited. 

V 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington. 

This  case  was  argued  by  Mr  Coxe,  for  the  plaintifis  in  er- 
ror ;  aud  by  Mr  Lee  and  Mr  Jones,  for  the  defendant. 
In  the  opinion  of  the  court  the  facts  are  fdly  stated. 

Mr  €oxe  cited,  Davis's  Collection  of  the  Laws  of  the  Dis- 
trict of  Columbia  155,  act  of  Congress  of  May  S,  1802  ;  Da- 
vis's Co.iect.  123,  act  of  Congress  of  1801 ;  Davis's  Collect. 
265,  act  of  June  1812,  sect.  12.  These  citations  referred  to 
the  question  of  slavery.  As  to  the  question  of  intention  being 
exclusively  for  the  jury,  Mr  Coxe  cited,  6  Peters  466;  2 
Cranch  258,  390;  1  Wheat.  151,  121,  3  Cond.  Rep.  462; 
2  Wheat  149,  153. 

Mr  Lee  and  Mr  Jones  referred  to  the  same  provisions  of  the 
laws  of  Maryland  and  of  the  United  States,  as  were  cited  by 
the  counsel  for  the  plaintiffs  in  error. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 
The  plaintiffs  in  error  presented  their  petition  to  the  circuit 
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court,  of  the  United  States  for  the  county  of  Washington  in 
the  district  of  Columbia,  setting  forth,  that  they  are  persona  of 
colour  who  are  entitled  to  their  freedom,  and  are  now  held  in 
a  state  of  slavery  by  the  defendant  in  error,  in  the  said  county 
of  Washington,  contrary  to  law,  and  praying  process,  &c. 

The  defendant  in  the  court  below  appeared  and  pleaded, 
that  the  petitioners  are  not  entitled  to  their  freedom  as  they 
have  alleged,  and  issue  being  thereupon  joined,  the  cause  was 
tried  by  a  jury. 

Upon  the  trial,  the  petitioners  proved  that  they  were  born 
in  the  state  of  Virginia,  as  slaves  of  Richard  B.  Lee,  now  de- 
ceased, who  moved  with  his  family  into  the  county  of  Wash- 
ington in  the  district  of  Columbia  about  the  year  1816,  leaving 
the  petitioners  residing  in  Virginia  as  his  slaves,  until  the  year 
1820,  when  the  petitioner  Barbara  was  removed  to  the  county 
of  Alexandria  in  the  district  of  Columbia,  where  she  w^  hired 
to  Mrs  Muir,  and  continued  with  her  thus  hired  for  the  period 
of  one  year.  That  the  petitioner  Sam  was  in  like  manner 
removed  to  the  county  of  Alexandria,  and  was  hired  to  general 
Waiter  Jones  for  a  period  of  about  five  or  six  months.  That 
after  the  expiration  of  the  said  periods  of  hiring,  the  petitioners 
were  removed  to  the  said  county  of  Washington,  where  they 
continued  to  reside  as  the  slaves  of  the  said  Richard  B.  Lee 
until  his  death,  and  since  as  the  slaves  of  his  widow,  the  de- 
fendant. 

Upon  which  evidence  the  petitioners'  counsel  prayed  the 
court  to  give  to  the  jury  the  following  instructions. 

1.  If  the  jury  shall  believe  from  the  evidence  aforesaid  that 
the  said  petitioners,  or  either  of  them,  were  slaves  born  in  Vir- 
ginia, and  that  Mr  Lee,  their  master,  removed  from  Virginia  in 
1817  with  his  family  to  the  county  of  Washington,  and  left 
said  petitioners  residing  in  Virginia ;  and  subsequently  to  the 
year  1820  the  petitioners,  or  either  of  them,  were  removed 
from  Virginia  directly  to  the  county  of  Washington,  they  would 
be  entitled  to  their  freedom  in  the  present  suit. 

2.  If  the  jury  shall  believe  from  the  said  evidence  that  the 
petitioners,  or  either  of  them,  were  originally  brought  by  their 
master,  an  inhabitant,  and  citizen  of  Washington  county  in 
this  district,  from  Virginia  to  Alexandria  county,  and  thence  to 
Washiiigton  county  ;  they  are  also  entitled  to  their,  his,  or  her 
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freedom,  unless  the  jury  shall  also  believe  from  the  evidence 
aforesaid,  that  the  residence  in  Alexandria  county,  was  not 
merely  transitory,  but  was  bona  fide  and  permanent. 

The  court  gave  the  first  instruction  as  prayed,  but  refused 
to  give  the  second  in  the  form  asked,  and  in  lieu  thereof  gave 
the  following. 

3.  That  if  the  petitioners  were  bona  fide  hired  to  persons 
residing  in  Alexandria,  and  served  their  regular  terms  of  hire 
there,  the  petitioner  Barbara  for  a  year  or  more,  and  the  pe- 
titioner Sam  from  three  to  six  months,  and  upon  the  expiration 
of  their  respective  terms  of  hire,  were  brought  from  Alexandria 
to  Washington ;  such  hiring  and  residence  in  Alexandria  con- 
stituted a  residence  sufficiently  permanent  to  authorise  such 
removal.  That  such  removal  frpm  Alexandria  to  Washington, 
upon  the  expiration  of  such  terms  of  hire,  does  not  infer  such 
preconceived  intent  to  bring  them  from  Virginia  to  Washing- 
ton, as  to  render  their  intermediate  residence  in  Alexandria 
merely  tl-ansitory  and  mala  fide,  and  their  subsequent  removal 
thence  to  W&ishington  equivalent  to  a  removal  direct  from 
Virginia  to  Washington. 

The  petitioners'  counsel  then  prayed  the  court  to  instruct 
the  jury, 

4.  That  if  they  shall  believe  from  the  evidence  aforesaid, 
that  the  bringing  the  petitioners  from  Virginia  to  Alexandria, 
by  their  owner,  and  hiring  them  there,  was  merely  colourable, 
with  intent  to  evade  the  law,  that  then  the  petitioners  are  entitled 
to  their  freedom. 

The  court  refused  to  give  this  instruction,  being  of  opiaion, 
that  there  was  no  evidence  in  the  case  tending  to  prove,  that 
the  bringing  of  the  petitioners  from  Virginia  to  Alexandria 
and  hiring  them  there,  was  merely  colourable,  and  with  intent 
to  evade  the  law.  A  further  instruction  was  prayed  by  the 
petitioners'  counsel,  and  refused  by  the  court,  but  which  it  is 
unnecessary  here  particularly  to  notice. 

To  these  several  refusals  a  bill  of  exceptions  was  duly  taken. 
A  verdict  and  judgment  were  thereui)on  rendered  for  the  de- 
fendant; and  the  cause  comes  here  upon  a  writ  of  error. 

On  the  part  of  the  defendant  in  error  a  prelimimo^  objection 
has  been  made  to  the  jurisdiction  of  this  court,  gnc^wing  out  of 
the  act  of  congress  of  the  2d  of  April  1816  (Davis's  Col  305), 
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which  declares  that  no  cause  shall  be  removed  from  the  circuit 
court  for  the  district  of  Columbia  to  the  supreme  court,  by 
appeal  or  writ  of  error;  unless  the  matter  in  dispute  shall  be  of 
the  value  of  one  thousand  dollars,  or  upwards. 

The  matter  in  dispute  in  this  case,  is  the  freedom  of  the  pe- 
titioners. The  judgment  of  the  court  below  is  against  their 
claims  to  freedom ;  the  matter  in  dispute  is,  therefore,  to  the 
plaintiff  in  error,  the  value  of  their  freedom,  and  this  is  not 
susceptible  of  a  pecuniary  valuation.  Had  the  judgment  been 
in  favour  of  :he  petitioners,  and  the  writ  of  error  brought  by 
the  party  claiming  to  be  the  owner,  the  value  of  the  slaves  as 
property,  would  have  been  the  matter  in  dispute,  and  affidavits 
might  be  admitted  to  ascertain  such  value.  But  affidavits, 
estimating  the  value  of  freedom,  are  entirely  inadmissible;  and 
we  entertain  no  doubt  of  the  jurisdiction  of  the  court 

The  questions  on  the  merits  of  the  case  arise  upon  the  refusal 
of  the  court  to  give  the  instructions  praved  on  the  part  of  the 
petitioners. 

By  the  Maryland  law  of  1796  (Herty's  Dig.  384),  it  is  de- 
clared,  that  it  shall  not  be  lawful  to  import  or  bring  into  this 
state  by  land  or  water,  any  negro,  mulatto,  or  other  slave,  for 
sale,  or  to  reside  within  this  @tate.  And  any  person  brought 
into  this  state  as  a  slave,  contrary  to  this  act,  if  a  slave  before, 
shall  thereupon  cease  to  be  the  property  of  the  person  so  im- 
porting, and  shall  \n\  free. 

And  by  the  act  of  congress  of  the  27th  of  February  1801 
(Davis's  Col.  123),  it  is  provided,  that  the  laws  of  the  state  of 
Maryland,  as  they  then  existed,  should  be,  and  continue  in 
force  in  that  part  of  the  district,  which  was  ceded  by  that 
state  to  the  United  States. 

The  Maryland  law  of  1796  is,  theicfore,  in  force  in  the 
county  of  Washington ;  and  the  petitioners,  if  brought  directly 
fronvthe  state  of  Virginia  into  the  county  of  Washington,  would, 
und«r  the  provisions  of  that  law,  be  entitled  to  their  freedom. 
This  has  not  been  denied  on  the  part  of  the  defendant  in  error, 
and  indeed,  is  fully  recognized  by  the  court  below  in  the  first 
instruction  given  to  the  jury.  And  the  question  turns  upon  the 
refusal  of  the  court  to  give  the  instructions  prayed,  in  relation 
to  the  hiring  of  the  petitioners  in  the  county  of  Alexandria,  be- 
fore  being  brought  into  the  county  of  Washington. 
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By  the  act  of  congress  of  the  24th  of  June  1 81 2  (Davis's  CoL 
265,  sec. 9),  it  is  declared,  ^^that  hereafter,  it  shall  be  lawful 
for  any  inhabitant  or  inhabitants,  in  either  of  the  said  counties 
(Washington  and  Alexandria),  owning  and  possessing  any 
slave  or  slaves  therein,  to  remove  the  same  from  one  county 
into-the  other,  and  to  exercise,  freely  and  fully,  all  the  rights 
of  property,  in  and  ovei  the  said  slave  or  slaves  therein,  which 
would  be  exercised  over  him,  her,  or  them,  in  the  county  fronr 
whence  the  removal  was  made." 

Upon  the  construction  to  be  given  to  this  act,  a  difference  oi 
opinion  is  entertained  by  the  judges.  Some  are  of  opinion, 
that  to  bring  a  case  within  this  act  of  1812,  the  slave  must 
continue  in  the  actual  possession  of  the  owner,  being  an  inhabi*- 
tant  of  one  of  the  counties,  in  order  to  make  the  removal  into 
the  other  county  lawful.  Tliey  give  a  limited  and  literal  con- 
struciioQ  to  the  words  owmig  and  po8$es9ing.  And  that  the 
hiiing  in  Alexandria,  did  not  so  change  the  situation  of  the 
petitioners,  as  to  prevent  their  removal  from  Virginia  being 
considered  a  direct  removal  into  the  county  of  Washington ; 
and  which  of  course  made  them  free,  under  the  act  of  1796. 

The  other  judges  are  of  opinion,  that  actual  possession  by 
the  owner,  in  his  own  family,  is  not  necessary.  But  that  a 
hiring  out,  bona  fide,  and  without  intention  to  evade  the  act  of 
1796;  would  so  interrupt  the  continuity  of  tlie  removal,  as  to 
take  the  case  out  of  the  act,  and  make  the  subsequent  removal 
into  the  county  of  Washington  lawful.  That  this  law  (1812), 
for  the  purpose  of  authorising  the  removal  of  slaves  from  one 
county  into  the  other,  considers  the  district  composed  of*  the 
two  counties  as  enth'e:  and  gives  the  owner  the  full  exercise 
of  all  his  rights  of  property,  over  his  slave  in  each  county^  in 
the  same  manner  as  if  the  district  was  not  divided  into  two 
counties. 

We  think,  however,  the  court  erred  in  refusing  to  give  the 
fourth  instruction  prayed  on  the  part  of  the  petitioners. 

All  that  was  asked  by  this  instruction  was,  to  submit  to  the 
jury,  whether,  from  the  evidence,  the  bringing  of  the  petition- 
ers from  Virginia  to  Alexandria,  and  the  hiring  them  there, 
was  not  merely  colourable,  with  intent  to  evade  the  law. 

The  court  had  instructed  the  jury  that  a  remove*!  of  the 
petitioners  direct  from  Virginia  to  the  county  of  Washington, 
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which  declares  that  no  cause  shall  be  removed  from  the  circuit 
court  for  the  district  of  Columbia  to  the  supreme  court,  by 
appeal  or  writ  of  error;  unless  the  matter  in  dispute  shall  be  of 
the  value  of  one  thousand  dollars,  or  upwards. 

The  matter  in  dispute  in  this  case,  is  the  freedom  of  the  pe- 
titioners. The  judgment  of  the  court  below  is  against  their 
claims  to  freedom ;  the  matter  in  dispute  is,  therefore,  to  the 
plaintiff  in  error,  the  value  of  their  freedom,  and  this  is  not 
susceptible  of  a  pecuniary  valuation.  Had  the  judgment  been 
in  fiivour  of  the  petitioners,  and  the  writ  of  error  brought  by 
the  party  claiming  to  be  the  owner,  the  value  of  the  slaves  as 
property,  would  have  been  the  matter  in  dispute,  and  affidavits 
might  be  admitted  to  ascertain  such  value.  But  affidavits, 
estimating  the  value  of  freedom,  are  entirely  inadmissible;  and 
we  entertain  no  doubt  of  the  jurisdiction  of  the  court. 

The  questions  on  the  merits  of  the  case  arise  upon  the  refusal 
of  the  court  to  give  the  instructions  praved  on  the  part  of  the 
petitioners. 

By  the  Maryland  law  of  1796  (Herty's  Dig.  384),  it  is  de- 
clared, that  it  shall  not  be  lawful  to  import  or  bring  into  this 
state  by  land  or  water,  any  negro,  mulatto,  or  other  slave,  for 
sale,  or  to  reside  within  this  ftate.  And  any  person  brought 
into  this  state  as  a  slave,  contrary  to  this  act,  if  a  slave  before, 
shall  thereupon  cease  to  be  the  property  of  the  person  so  im- 
porting, and  shall  \n\  free. 

And  by  the  act  of  congress  of  the  27th  of  February  1801 
(Davis's  CoL  123),  it  is  provided,  that  the  laws  of  the  state  of 
Maryland,  as  they  then  existed,  should  be,  and  continue  in 
force  in  that  part  of  the  district,  which  was  ceded  by  thai 
state  to  the  United  States. 

The  Maryland  law  of  1796  is,  theaefore,  in  force  in  the 
county  of  Washington ;  and  the  petitioners,  if  brought  directly 
fronvthe  state  of  Virginia  into  the  county  of  Washington,  would, 
under  the  provisions  of  that  law,  be  entitled  to  their  freedom. 
This  has  not  been  denied  on  the  part  of  the  defendant  in  error, 
and  indeed,  is  fully  recognized  by  the  court  below  in  the  first 
instruction  given  to  the  jury.  And  the  question  turns  upon  the 
refusal  of  the  court  to  give  the  instructions  prayed,  in  relation 
to  the  hiring  of  the  petitioners  in  the  county  of  Alexandria,  be- 
fore being  brought  into  the  county  of  Washington. 
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By  the  act  of  congress  of  the  24th  of  Juue  1812  (Davis's  CoK 
365,  sec. 9),  it  is  declared,  ^Hhat  hereafter,  it  shall  be  lawful 
for  aoy  inhabitant  or  inhabitants,  in  either  of  the  said  counties 
(Washington  and  Alexandria),  owning  and  possessing  any 
slave  or  slaves  therein,  to  remove  the  «aine  from  one  county 
into-the  other,  and  to  exercise,  freely  and  fully,  all  the  rights 
of  property,  in  and  ovei  the  said  slave  or  slaves  therein,  which 
would  be  exercised  over  him,  her,  or  them,  in  the  county  fronr 
whence  the  removal  was  made." 

Upon  the  construction  tobe  given  to  this  act,  a  difference  oi 
opinion  is  entertained  by  the  judges.  Some  are  of  opinion^ 
that  to  bring  a  case  within  this  act  of  1812,  the  slave  must 
continue  in  the  actual  possession  of  the  owner,  being  an  inhabi- 
tant of  one  of  the  counties,  in  order  to  make  the  removal  into 
the  other  county  lawful.  Tbey  give  a  limited  and  literal  con- 
struction to  the  words  owning  and  pofsesring.  And  that  the 
hhing  in  Alexandria,  did  not  so  change  the  situation  of  the 
petitioners,  as  to  prevent  their  removal  from  Virginia  being 
considered  a  direct  removal  into  the  county  of  Washington ; 
and  which  of  course  made  them  free,  under  the  act  of  1796. 

The  other  judges  are  of  opinion,  that  actual  possession  by 
the  owner,  in  his  own  family,  is  not  necessary.  But  that  a 
hiring  out,  bona  fide,  and  without  intention  to  evade  the  act  of 
1796;  would  so  interrupt  the  continuity  of  the  removal,  as  to 
take  the  case  out  of  the  act,  and  make  the  subsequent  removal 
into  the  county  of  Washington  lawful.  That  this  law  (1812), 
for  the  purpose  of  authorising  the  removal  of  slaves  from  on& 
county  into  the  other,  considers  the  district  composed  of*  the 
two  counties  as  enth'e:  and  gives  the  owner  the  full  exercise 
of  all  his  rights  of  property,  over  his  slave  in  each  county;  in 
the  same  manner  as  if  the  district  was  not  divided  into  two 
counties. 

We  think,  however,  the  court  erred  in  refusing  to  give  the 
fourth  instruction  prayed  on  the  part  of  the  petitioners. 

All  that  was  asked  by  this  instruction  was,  to  submit  to  the 
jury,  whether,  from  the  evidence,  the  bringing  of  the  petition- 
ers from  Virginia  to  Alexandria,  and  the  hiring  them  there, 
was  not  merely  colourable,  with  intent  to  evade  the  law. 

The  court  had  instructed  the  jury  that  a  remove*!  of  the 
petitioners  direct  from  Virginia  to  the  county  of  Washington, 
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KosciuszKo  Armstrong,  appellant  v.  Benjamin  L.  Lear, 

ADMINISTRATOR  OF  ThADDEUS  KoSCIUSZKO  AND  OTHERS. 

A  bill  wns  filed  in  the  circuit  court  of  the  district  of  Columbia,  claimin(|r  a 
le^racy  under  aa  alleged  codicil  made  in  Paria,  to  a  will  made  in  tlie  United 
States.  The  testator  was  a  native  of  Poland :  at  the  time  of  the  making  of 
the  codicil  he  resided  in  France ;  and  when  he  made  the  will,  to  which  the 
instrument,  upon  which  the  legacy  was  claimed  was  said  to  be  a  codicil,  he 
was  in  the  United  States.  He  went  to  Europe  soon  after  he  made  the  will, 
and  many  years  aAerwards  he  died  in  S^ritserland.  The  bill  alleged  that  the 
instrument  on  which  the  legacy  was  claimed  had  been  duly  proved  in  the 
orphan's  court  of  Washington  county,  in  the  district  of  Columbia,  where 
the  administrator,  with  the  will  annexed,  resided.  There  was  no  allegation 
that  the  codicil  had  been  established  to  be  a  valid  will  by  the  law  of  France, 
the  place  of  the  domicil  of  the  testator  where  the  same  was  made.  The 
administrator  submitted  to  the  court  whether  it  would  decree  the  payment 
of  the  money  to  the  complainant  "  upon  an  instrument  made  under  Uie  cir- 
cumstances, and  authenticated  in  the  manner  that  the  aforesaid  instrument 
is,  and  whether  the  said  instrument  shall  have  jeffeot  to  revoke  or  alter  any 
part  of  said  testator's  will,  solemnly  executed  and  left  in  the  hands 'of 
his  executor  in  this  country,'*  &c.  &c.  By  the  court:  This  is  certainly  a 
very  informal  an'd  loose  mode  of  putting  in  issue  (if  upon  the  bill  such  a 
question  can  be  tried)  the  validity  of  a  will  made  in  a  foreign  country,  whose 
laws  are  not  brought  before  the  court,  either  by  averment  or  evidence. 

The  answer  contains  an  allegation,  that  certain  persons  residing  in  Europe 
have  filed  a  bill  in  the  circuit  court  of  the  district  of  Columbia,  against  him, 
the  administrator,  claiming  a  large  portion  of  tlie  assets,  if  nottlie  whole,  ns 
creditors  or  mortgagees  of  the  testator ;  and  certain  persons,  also  residing  in 
Europe,  have  filed  another  bill  against  him  (it  was  probably  meant  in  the 
same  court),  claiming  the  whole  assets,  as  heirs  at  law  of  the  testator,  and 
therefore  as  distributees  of  the  said  assets.  None  of  the  parties  to  either  of 
these  latter  bills  are  made  parties  to  the  present  bill.  By  the  court :  The 
persons  claiming  as  heirs  of  the  testator,  should  be  made  parties,  that  they 
may  have  an  opportunity  to  contest  the  plaintiff's  title,  as  the  real  parties  in 
interest,  the  administrator  being  but  a  mere  stake  holder. 

The  heirs  and  legal  representatives  of  the  testator  filed  a  biU  in  the  circuit 
court  claiming  from  the  administrator  of  the  testator  with  the  will  annexed, 
tlie  funds  which  had  come  into  his  hands ;  which  bill  is  stUl  pending.  The 
allegations  in  the  bill  go  to  defeat  the  validity  of  the  will  made  in  the  United 
States,  and  also  assert  ot|)er  grounds  of  claim.  By  the  court :  All  the  bills 
ought,  if  possible,  to  be  brought  to  a  hearing  at  the  same  time  in  the  circuit 
court,  in  order  that  a  final  disposition  miy,  at  the  same  time,  bo  made  of  all 
the  questions  arising  in  all  of  them. 

If  the  intention  is  to  put  in  issue  (as  it  seems  to  be^,  not  only  the  construction 
and  operation  of  the  testamentary  instrument  in  favour  of  the  plaintiff,  but 
its  validity  and  effect  as  a  tot//,  it  b  material  that  the  law  of  France,  the 
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pltce  of  the  domieil  of  the  testator  at  the  time  of  its  exeentioa,  should  be 
brought  before  the  court,  and  established  aa  matter  of  fact;  for  the  court 
cannot  jndiciallj'  take  notice  of  foreign  laws,  but  they  must  be  proved  hj^ 
proper  evidence.  The  present  allegations  of  the  bill  and  answer  are  quite 
too  looee  for  this  purpose;  and  they  should  be  amended  and  made  more 
distinct  and  direct. 

There  may  arise  some  nice  (questions  of  international  law,  in  which  the  fact  of 
the  domieil  of  the  testator  at  the  time  of  his  birth,  at  the  time  of  his  making 
the  will  made  in  the  United  States,  and  at  the  time  of  his  death,  may  be- 
come material.  The  court  do  not  mean  to  say,  what  is  the  rule  that  is  to 
govern  in  cases  of  wills  of  personalty,  whether  it  be  the  rule  of  the  native 
domieil,  or  of  the  domieil  at  the  time  of  the  execution  of  the  will,  or  of  the 
domieil  at  the  death  of  the  party,  where  there  have  been  changes  of  domi- 
eil. These  are  points,  whicU  ought,  tander  the  circumstances  of  this  case, 
to  be  left  open  for  argument.  But  the  facts  on  which  the  argument  should 
rest,  ought  to  be  distinctly  averred  in  the  bill,  and  met  in  the  answer. 

The  plaee  of  domieil  of  the  testator  at  the  time  of  his  death,  may  abo  become 
material  under  another  aspeet  of  the  case,  viz.  the  question,  who  are  his 
heirs,  entitled  to  the  succession,  ab  intestate,  or  under  Ihe  other  will  or 
wills  executed  by  him,  to  which  reference  is  made  in  some  of  the  papers  in 
the  ease.  The  persons  claiming  as  such  heirs,  must  establish  their  title 
under,  and  aeoording  to  the  law  of  his  domieil  at  the  time  of  his  death.  So 
that  periiaiNi  it  may  beeone  material,  if  Switierland  was  the  domieil  of  the 
testator  at  the  time  of  his  death,  to  bring  the  law  of  that  country  distinctly, 
ae  matter  of  fiiet,  before  the  court. 

APPEAL  from  the  circuit  court  of  the  United  States  of  t!ie 
district  of  ColumbiayVor  the  county  of  Washington. 

On  the  Ist  day  of  April  1829,  the  appellant  Kosciuszko  Arm- 
strong filed  a  bill  in  the  circuit  court,  setting  foith  his  citizen- 
ship of  the  state  of  New  York,  and  that  Thade  Kosciuszko, 
late  an  officer  in  the  service  of  the  United  States,  in  the  war 
of  their  revolution,  and  of  the  republic  of  Poland,  on  or  about 
the  5th  day  of  May  in  the  year  1798,  placed  a  large  sum  in 
the  hands  of  Thomas  Jefferson,  Esq.,  late  president  of  tlie 
United  States,  far  exceeding  the  sum  of  ten  thousand  dollars, 
and  executed  a  will  and  testament,  a  copy  of  which  is  here- 
with filed,  and  marked  exhibit  A,  and  which  this  complainant 
prays  may  be  taken  as  a  part  of  this  his  bill.  That  afterwards, 
lo  wit  on  or  about  the  S8th  day  of  June  in  the  year  1806, 
the  said  Thade  Kosciuszko,  being  then  domiciled  at  Paris,  in 
the  kingdom  of  France,  executed  a  certain  instrument  of 
writing,  being  ia  the  nature  and  of  the  effect  of  a  last  will  or 
writing  testamentaiy,  whereby  he  willed  and  directed  that 
at  his  decease,  the  sum  of  three  thousand  seven  hundred  and 
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four  dollars,  current  money,  should  be  possessed  by,  and  de- 
livered over  to  the  full  enjoyment  and  use  of  the  complainant; 
and  the  said  testator  thereby  instructed  and  authorized  his 
only  lawful  executor  in  the  United  States,  the  said  Thomas 
Jefferson,  to  reserve,  in  trust  for  that  special  purpose,  of  the 
funds  he  held  belonging  to  the  testator,  the  aforesaid  sum  of 
three  thousand  seven  hundred  and  four  dollars,  in  principal  to 
the  complainant,  to  be  paid  by  him,  the  said  Thomas  Jeffer- 
son, immediately  after  his  decease,  to  the  complainant,  and,  in 
case  of  his  death,  to  the  use  and  benefit  of  his  surviving  bro- 
thers. That  the  said  testator,  on  the  day  and  year  aforesaid, 
duly  signed  and  sealed  the  said  instrument  of  writing  in  the 
presence  of  two  competent  witnesses,  who  attested  the  same, 
and  acknowledged  the  same,  on  the  same  day,  before  Fulwar 
Skipwith,  commercial  agent  and  ngent  for  prize  causes  for  the 
said  United  Slates,  at  Paris ;  and  then  delivered  the  same, 
under  his  hand  and  seal,  to  John  Armstrong,  father  of  the 
complainant.  That  afterwards,  to  wit  on  the  15th  day  of 
October  in  the  year  1817,  the  said  Thade  Kosciuszko  departed 
this  life,  leaving  the  said  instrument  of  writing  unrevoked ; 
and  the  same  was,  after  the  death  of  the  said  Thade  Kosciusz- 
ko, admitted  to  probate,  and  duly  proved  in  the  orphan's  court 
of  Washington  county  ;  a  copy  whereof,  exhibit  R,  he  prays 
may  be  taken  as  a  part  of  his  bill. 

That  \)t  is  advised,  and  believes  that  the  said  instrument  of 
writing  is,  to  all  intents  and  purposes,  a  last  will  and  testa- 
ment, and  must  operate  as  such,  and  revokes  pro  tanto  the  l)e- 
quests  and  appropriation  made  in  the  will  first  metitioned ; 
that  the  said  Thomas  Jefferson,  named  as  executor  in  the  will 
first  mentioned,  refused  to  take  out  letters  testamentary  on  the 
estate  of  the  said  Thade  Kosciuszko,  and  renounced  all  claim 
and  right  so  to  do,  according  to  law  ;  and  Benjamin  L.  Lear, 
whom  the  complainant  prays  may  be  made  defendant  to  this 
his  bill,  was  duly  appointed  administrator,  witli  the  will  an- 
nexed, on  the  said  estate ;  which  has  since  come  into  the 
hands  of  the  said  Benjamin  L.  Lear,  far  exceeding,  as  afore- 
said, ten  thousand  dollars.  That  the  said  Benjamin  L.  Lear 
has  been  frequently  applied  to  by  the  complainant  for  the  pay- 
ment of  the  aforementioned  legacy  of  three  thousand  seven 
hundred  and  four  dollars,  together  with  the  interest  thereon, 
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which  the  said  Liear  refuses  to  pay,  until  the  order  and  decree 
of  this  court  had  upon  the  premises ;  and  the  said  defendant 
combining  and  confederating  wilh  one  major  Estho,  a  subject 
of  lys  imperial  majesty,  the  emperor  of  all  the  Russias,  and 
Monsieur  Zeltner,  formerly  minister  plenipotentiary  of  the 
Helvetic  Republic  at  Paris,  and  now  residing  at  Soleure  in 
Switzerland,  whom  the  complainant  prays  may  be  made  parr 
ties  to  this  his  bill  of  complaint ;  the  said  confederates  some- 
times pretend  that  the  said  Tbade  Kosciuszko  never  e;Kecuted 
the  said  the  last  mentioned  wiiting  testamentary,  and  some- 
times they  pretend  that  the  said  major  Estho  is  the  heir  at 
law  of  the  said  Thade  Kosciuszko,  and,  as  such,  entitled  to  all 
his  said  estate;  and  sometimes  they  pretend  that  the  said 
Thade  Kosciuszko,  during  his  lifetime,  made  some  disposition  of 
his  said  estate  in  favour  of  the  children  and  other  relatives  of 
the  said  Zeltner,  whereas  the  said  last  mentioned  writing 
testamentary  was  duly  executed  as  aforesaid ;  and  tha^t  the 
said  major  Estho  is  not  the  heir  at  law  of  the  said  Thade  Kos- 
ciuszko, or  if  he  is,  that  he  is  not  entitled  to  receive  distribution 
of  the  said  personal  estate,  and  that  the  said  Thade  Kosciuszko 
made  no  testamentary  or  other  disposition  in  favour  of  the  said 
Zeltner,  or  his  children  or  relatives,  which  could  affect  the 
claim  of  the  complainant  under  the  said  writing  testamentary. 
All  which  actings  and  doings,  and  pretences  of  the  said  con- 
federates, are  contrary  to  equity  'and  good  conscience,  and 
tend  to  the  manifest  injury  and  oppression  of  the  complainant. 

CamplainarU*8  exhibit  A. 

I,  Thaddeus  Kosciuszko,  being  just  on  my  departure  from 
America,  do  hereby  declare  and  direct  that,  should  I  make  no 
other  testamentary  disposition  of  my  property  in  the  United 
Stales,  I  hereby  authorize  my  friend  Thomas  Jefferson  to  em- 
ploy the  whole  thereof  in  purchasing  negroes  from  among  his 
own  or  any  others,  and  giving  them  liberty  in  my  name ;  in 
giving  them  an  education  in  trades,  or  otherwise,  and  in  hav- 
ing them  instructed  for  their  new  condition  in  the  duties  of 
morality,  which  may  make  them  good  neighbours,  good  fa- 
thers or  moderSf  husbands  or  wives,  and  in  their  duties  as  citi- 
zensy  teaching  them  to  be  defenders  of  their  liberty  and  country, 
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and  of  the  good  order  of  society,  and  in  whatsoever  may  make 
them  happy  and  useful.    And  I  make  the  said  Thoinas  Jeffer^ 
son  my  executor  of  this. 

T.  KosciuszKO. 
SthdayofMay  1798. 

Ctmplainmfi  exhibit  B. 
.  Know  all  men  by  these  presents,  that  I,  Thade  Koeciuszko, 
formerly  an  officer  of  the  United  States  of  America  in  their 
revolutionary  war  against  Great  Britain,  and  a  native  of  Lilou- 
rui,  in  Poland,  at  present  residing  at  Paris,  do  hereby  will  and 
direct,  that,  at  my  decease,  the  sum  of  three  thousand  seven 
hundred  and  four  dollars,  currency  of  the  aforesaid  United 
States,  shall  of  right  be  possessed  by,  and  delivered  over  to  the 
full  enjoyment  and  use  of  Kosciuszko  Armstrong,  the  son 
of  general  John  Armstrong,  minister  plenipotentiary  of  the  said 
States  at  Paris.  For  the  security  and  performance  whereof,  I 
do  hereby  instruct  and  authorize  my  only  lawful  executor  in 
the  said  United  States,  Thomas  Jefferson,  president  thereof,  to 
reserve  in  trust  for  that  special  purpose,  of  the  funds  he  already 
holds  belonging  to  me,  the  aforesaid  sum  of  three  thousand 
seven  hundred  and  four  dollars,  in  principal ;  to  be  paid  by  him, 
the  said  Thomas  Jefferson,  immediately  after  my  decease,  to 
him,  the  aforesaid  Kosciuszko  Armstrong ;  and  in  case  of  his 
death,  to  the  use  and  benefit  of  his  surviving  brothers. 

Given  under  my  hand  and  seal,  at  Paris,  this  28th  day  of 
June  1806. 

Thade  Kosciuszko.  [seal.] 

In  presence  of 

Charles  Carter, 
Jamfa  M.  Morris. 

Commercial  Agency  of  the  Uniied  Statee,  Paris. 
On  this  28th  day  of  June,  in  the  year  of  our  Lord  1806,  and 
of  the  independence  of  the  United  States  of  America  the  thir- 
tieth, before  the  undersigned,  commercial  agent  and  agent  of 
prize  causes  for  the  United  States  of  America,  at  Paris,  person- 
ally appeared  Thade  Kosciuszko,  late  officer  of  the  said  United 
States,  who,  in  his  presence,  signed  and  sealed  the  foregoing 
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tranafer  in  fiiTour  of  Koaciuszko  Armstrong,  the  sonofgeue- 
ral  John  Armstrong,  mmister  plenipotentiary  of  the  United 
States  at  Paris,  and  in  case  of  bis  deaib,  to  the  use  and  benefit 
of  his  surviving  brothers ;  and  did  acknowledge  it  as  his  own 
act  and  deed  for  the  purposes  therein  specified. 

In  testimony  whereof,'  h%,  the  said  undersigned  as  aforesaid 
has  hereunto  signed  his  name,  and  affixed  his  seal  of  office,  at 
Paris,  the  day  and  year  above  written. 

[l.  s.]  FuLWAa  Skipwith. 

OrpkmU  Cowrt,  JTaihingUm  Camiify  Dittrici  ofColmMa,iowt: 
Be  it  remendiered,  that  on  this  26th  day  of  September,  in 
the  year  1827,  Richard  Forrest^  of  the  county  and  district  afore* 
said,  made  oath  on  the  Holy  Evangels  of  Almighty  God,  that 
he  is  well  acquainted  with  the  hand  writing  of  Fulwar  Skip- 
with, late  United  States  commercial  agent  at  Paris,  having 
often  seen  him  write ;  and  that  he  verily  believes  the  signature, 
^Fulwar  Skipwith,"  to  the  certificate  to  the  annexed  instru- 
ment  of  writing  purporting  to  be  the  will  of  Thade  Koeciuszko, 
is  the  proper  band  writing  of  said  F.  Skipwith  ;  and  that  he 
believes  the  seal  attached  to  said  certificate  is  the  official  seal 
of  the  United  States  consulate  at  Pariis. 
Sworn  in  open  court. 

Teste,  HfiifRT  C.  Nbale,  Aeg'r  WUU. 

And  now,  on  thi6  8th  day  of  May,  in  the  year  1828,  in  the 
orphan's  court  of  Wa^hingtcm  county,  and  district  aforesaid, 
Joseph  C.  Cabell,  of  Nelson  county,  in  the  state  of  Virginia, 
makes  oath  on  the  Holy  Evangels  of  Ahnighiy  Grod,  that  he 
is  well  acquainted  with  the  hund  writing  of  Charles  Carter, 
one  of  the  subscribing  witnesses  to  the  annexed  paper,  purport- 
ing to  be  the  will  and  testament  of  Thade  Kosciuszko,  deceased, 
having  often  seen  him  write ;  and  that  he  verily  believes  the 
signature,  *^  Charles  Carter,"  as  witness  to  said  will,  to  be  the 
proper  hand  writing  of  said  Charles  Carter,  now  deceased ;  and 
that  he  is  well  acquainted  with  the  hand  writing  of  Fulwar 
Skipwith,  late  commercial  agent  of  the  United  States  at  Parib-, 
having  often  seen  him  write ;  and  that  he  verily  believe^)  the 
signature,  ^F.  Skipwiih,"  to  the  annexed  certificate  to  the 
instrument  of  writing  purporting  to  be  the  will  of  Thade  Kos- 
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ciuszkO)  is  the  proper  hand  writing  of  the  aforesaid  Fulwac 
Skipwitb,  who  now  resides  near  Baton  Rouge,  Mississippi. 
Sworn  in  open  court. 

Teste,  Henrt  C.  Neale,  Reg'r  WUU. 

District  of  Columbia^  Washington  County^  to  ant : 
The 49th  day  of  November  1828,  James  M.  Morris,  one  of 
the  subscribing  witnesses  to  the  aforegoing  instrument  of  writ- 
ing, purporting  to  be  the  last  will  and  testament  of  Thaddeus 
Kosciuszko,  deceased,  made  oath  on  the  Holy  Ev'angels  of  Al- 
mighty God,  that  he  did  see  the  testator,  therein  named,  sign 
and  seal  this  will ;  that  he  published,  pronounced  and  declared 
the  same  to  be  his  last  will  and  testament ;  that,  at  the  time 
of  his  so  doing,  he  was,  to  the  best  of  his  apprehension,  of 
sound  and  disposing  mind,  memory  and  understanding ;  and 
that  he,  together  with  Charles  Carter,  the  other  subscribing 
witness,  respectively  subscribed  their  names  as  witnesses  to  the 
will,  in  the  presence,  and  at  the  request  of  the  testator,  and  in 
the  presence  of  each  other. 
Sworn  in  open  court 

Teste,  Henrt  C.  Neale,  Reg'r  fViUs. 

District  of  Columbia,  Washington  County,  to  uni : 
I  certify  that  the  aforegoing  last  will  and  testament  of  Thad- 
deus Kosciuszko  is  truly  copied  from  the  original,  filed  and 
recorded  in  my  office. 

Witness  my  hand,  and  seal  of  office,  this  5th  day  of  March, 
in  the  year  1829. 

[seal.]  Henrt  Neale,  Regj^r  Wills. 

The  bill  prayed  a  subpoena  against  the  defendants,  and  the 
marshal  returned  that  he  had  summoned  B.  L.  Lear^  and 
**  non  sunt  the  resL     Mr  Lear  appeared  to  the  bill. 

The  circuit  court  made  the  following  order  of  publication 
as  to  the  absent  defendants. 

Kosciuszko  Armstrong  v.  Benjamin  L.  Lear,  administrator, 
with  the  will  annexed,  of  Thade  Kosciuszko,  major  Estho,  a 
subject  of  his  imperial  majesty  the  emperor  of  all  the  Russias, 
and  Monsieur  Zeltner,  formerly  minister  plenipotentiary  of  the 
Helvetic  republic  at  Paris,  and  now  residing  at  Soleure,  in 
Switzerland. 
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The  bill  in  this  case  states,  that  the  said  Thade  Kosciuszko, 
about  the  5th  of  May  1798,  placed  a  large  fund  la  the  hands 
of  Thomas  Jefferson,  late  president  of  the  United  States,  ex- 
ceeding the  sum  of  ten  thousand  dollars ;  and  executed  a 
will ;  that,  on  or  about  the  28th  of  June  1806,  the  said  Kos- 
ciuszko  executed  at  Paris,  an  instrument  of  the  nature  of,  and 
effect  of,  a  last  will  or  writing  testamentary,  whereby  he 
willed  and  directed  that,  at  his  decease,  the  sum  of  three  thou- 
sand seven  hundred  and  four  dollars  should  be  possessed  by, 
and  delivered  over  to  the  full  enjoyment  and  use  of  the  com- 
plainant, to  be  paid  by  the  said  Thomas  Jefferson  to  the  com- 
plainant, immediately  after  the  said  Kosciuszko's  decease,  out 
of  the  said  funds ;  that  the  said  Kosciuszko,  on  the  said  28tb 
of  June  1806,  duly  signed  and  sealed  the  said  instrument  of 
writing,  in  the  presence  of  two  competent  witnesses,  who  at- 
tested the  same,  and  acknowledged  the  same,  on-  the  same 
day,  before  Fulwar  Skipwith,  commerciid  agent,  and  agent 
for  prize  causes,  for  said  United  States  at  Paris,  and  then  and 
there  delivered  the  same  under  his  hand  and  seal  to  John 
Armstrong,  father  of  the  complainant.  That  afterwards,  to 
wit  on  the  15th  day  of  October  1817,  the  said  Kosciuszko  de- 
parted this  life,  leaving  the  said  instrument  of  writing  unre- 
voked, and  the  same  has  since  been  duly  admitted  to  probate, 
and  proved  in  the  orphan's  court  of  Washington  county.  That 
the  said  Thomas  Jefierson,  named  as  executor  in  the  will  first 
mentioned,  refused  to  take  out  letters  testamentary  on  the 
estate  of  the  said  Kosciuszko ;  and  thereupon  the  defendant 
Lear  was  duly  appointed  administrator  with  the  will  annexed. 
The  bill  further  charges  that  the  said  Lear  refuses  to  pay  the 
said  sum  of  three  thousand  s^ven  hundred  and  four  dollars, 
because,  among  other  reasons,  a  claim  to  the  whole  of  the 
funds  of  said  estate  has  been  made  by  said  major  Estho,  as 
heir  at  law  of-  said  Kosciuszko,  and  another  claim  by  the  said 
Monsieur  Zeltner  under  another  will,  which  he  alleges  the 
said  Kosciuszko  to  have  made  in  Europe,  in  favour  of  himself 
or  some  of  his  relations ;  and  the  complainant  states  the  ob- 
ject of  his  said  bill  to  be,  to  enforce  a  discovery,  by  said  Lear, 
of  the  funds  and  effects  which  have  come  to  bis  hands  as  ad- 
ministrator  as  above  named,  and  the  payment  by  him  to  the 
complainant  of  said  sum  of  three  thousand  seven  hundred  and 
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four  dollars,  with  interest,  &e.  And  it  appearing  to  the  court 
that  two  of  the  defendants  in  this  case,  viz.  the  wA  major 
Estbo  and  Monsieur  Zeltner,  are  not  within  the  jurisdiction  of 
this  court,  and  do  not  reside  within  the  United  States,  hut,  as 
fiir  as  appears  to  the  court,  one  of  the  said  defendants  resides 
in  Poland,  and  the  other  in  Switzerland :  it  is  therefore,  by 
this  court  here,  on  motion  of  the  complainant's  solicitor,  or- 
dered, this  Sd  day  of  August  1829,  that  the  said  absent  de- 
fendants be  and  appear  before  this  ^ourt  here,  in  person  or  by 
solicitor,  on  or  before  the  second  Monday  of  December  next, 
and  answer  the  complainant's  said  bill,  or  show  cause  why  a 
decree  should  not  be  passed  as  prayed  by  said  bill :  otherwise, 
the  same  will  be  taken  for  confessed  against  them,  provided  a 
copy  of  this  order  be  published  in  the  National  Intelligencer 
twice  a  week,  for  six  weeks  successively,- the  first  publication 
thereof  to  be  at  least  four  months  previous  to  said  second  Mon- 
day of  December  next 

By  order  of  the  court 

Teste,  William  Bhemt,  Clerk. 

Sd  Mgust  1829. 

In  December  1881  Benjamin  L.  Lear,  as  administrator  of 
Thaddeus  Kosciuszko,  filed  an  answer  stating  that  in  the 
character  of  administrator  of  Thaddeus  Kosciuszko,  with  the 
will  annexed,  he  has  assets  for  such  administration  amount- 
ing to  more  than  ten  thousand  dollars.  That  on  or  about  the 
8ih  of  January  1828,  the  complainant,  by  John  Armstrong  his 
next  friend,  the  complainant  being  then  an  infant,  filed  in 
this  court  his  bill  of  complaint  against  the  respondent  for  the 
same  purpose,  and  in  substance  the  same  as  his  bill  iii  this 
case. '  That  the  respondent  on  the  22d  of  January  1823  filed 
his  answer  to  the  bill  with  certain  exhibits,  which  he  asks  to 
be  considered  as  part  of  his  answer  to  the  bill. 

The  answer  of  Benjamin  L.  Lear  to  the  bill  of  complaint  of 
Kosciuszko  Armstrong,  an  infant,  under  the  age  of  twenty- 
one  years,  by  his  father  and  next  friend,  John  Armstrong,  of 
the  county  of  Duchess,  in  the  state  of  New  York : 

This  respondent,  saying  and  reserving  to  himself,  now,  and 
at  all  times  hereafter,  all  and  all  manner  of  benefit  and  ad- 
vantage of  exception  to  the  manifold  uncertainties  and  imper- 
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fectioiift  in  the  said  complaiaant's  said  bill  coQlained^  for  answer 
thereunto^  or  unto  so  much  thereof  as  materially  concerns  this 
defendant  to  make  answer  unto^  sailh,  that  he  is  the  adminis- 
trator, with  the  will  annexed,  of  Thaddeus  Kosciuszko;  that 
he  has  no  knowledge  of  a  fund  having  been  placed,  by  the  late 
General  Thade  Kosciuszko,  in  the  hands  of  Thomas  Jefferson ; 
and  a  will,  having  been  executed  by  him,  excepting  such  as 
he  has  derived  from  a  letter  of  said  Thomas  Jefferson  to  Mr 
Pierre  de  Politics,  the  envoy  from  Russifi  to  the  United  States 
of  America,  and  a  copy  of  the  record  of  the  court  of  Albemarle 
county,  in  Virginia ;  a  copy  of  which  letter  and  record  he  re- 
ceived among .  the  other  papers  from  said  Thomas  Jefferson, 
which  were  put. into  his  hands  as  relating  to  the  administration 
of  the  estate  of  the  said  Thaddeus  Kosciuszko ;  and  a  copy  of 
which  letter  is  herewith  exhibited  to  the  court,  marked  defend- 
ant's exhibit  A,  which  this  defendant  prays  may  be  taken  as 
part  of  this  his  answer.  That  this  respondent-admits  that  the 
instrument  mentioned  in  the  complainant's  bill,  and  exhibited 
to  this  court  by  him,  marked  exhibit  B,  was  executed  and  au- 
thenticated, as  it  purports  to  be,  at  Paris,  in  the  kingdom  of 
France,  the  said  Thade  Kosciuszko  being  domiciled  and  resident 
at  said  Paris  at  the  time  said  instrument  was  executed  and 
bears  date ;  but  this  defendant  submits  to  this  honourable  court, 
and  prays  its  decision  thereon,  whether  it  will  decree  him  to 
pay  the  said  sum  of  three  thousand  seven  hundred  and  four 
dollars  Uo  the  said  complainant,,  upon  an  instrument  made 
under  the  circumstances,  and  authenticated  in  the  manner 
that  the  aforesaid  instrument  is ;  and  whether  said  instrument 
shall  have  the  effect  to  revoke  or  alter  any  part  of  said  Kosci- 
uszko's  will  solemnly  executed,  and  left  in  the  hands  of  his  ex- 
ecutor in  this  country,  to  be  carried  into  execution  at  his  death, 
and  especially  when  it  appears,  from  this  defendant's  exhibit 
A,  that  the  said  executor  had  received,  from  his  testator,  a 
letter  of  so  late  date  as  the  16th  of  September  1817,  in  which 
he  says  of  this  fund,  *^  after  my  death  you  know  its'invariable 
destination."  And  this  defendant  submits  to  the  decision  of 
this  honourable  court,  whether,  if  the  instrument  aforesaid, 
being  genuine  and  properly  authenticated,  is  of  the  nature  and 
effect  of  a  will  or  testament,  the  said  letter  of  the  testator  to 
his  executor  does  not  operate  as  a  revocation  of  said  instrument. 
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and  a  re-establishmeDt  and  republication  of  bis  former  will  ? 
And  this  defendant,  further  answering,  saith,  that  he  believes 
it  to  be  true  that  the  said  Thomas  Jefferson,  named  as  execu- 
tor in  said  Kosciuszko*s  will,  refused  to  take  out  letters  testa- 
mentary on  his  estate,  and  renounced  all  claim  and  right  so  to 
do,  according  to  law.  And  this  defendant  saith,  that  he  was, 
on  the  14th  day  of  August  in  the  year  1821,  appointed  by 
the  orphan's  court,  of  the  county  of  Washington,  district  of 
Columbia,  the  administrator,  with  the  will  annexed,  of  the 
estate  of  the  said  general  Thaddeus  Kosciuszko,  and  received 
from  the  said  orphan's  court,  letters  of  administration  with  said 
will  annexed,  a  copy  of  which  is  herewith  exhibited  to  this 
court,  marked  defendant's  exhibit  C,  and  which  this  defendant 
prays  may  be  taken  as  part  of  this  his  answer.  That,  after 
receiving  said  letters  of  administration,  there  came  to  the 
hands  of  this  defendant  from  the  said  Thomas  Jefferson,  as 
the  estate  of  said  Kosciuszko,  two  certificates  of  the  six  per  cent 
slock  of  the  United  States— -one  of  eleven  thousand  three  hun- 
dred and  sixty-three  dollars  and  sixty-three  cents,  and  the 
other  of  one  thousand  one  hundred  and  thirty-six  dollars  and 
thirty-six  cents,  and  one  certificate  of  stock  of  the  Bank  of 
Columbia,  of  forty-six  shares,  amounting,  at  their  par  value, 
to  four  thousand  six  hundred  dollars.  That  the  appraisers 
appointed  by  the  aforesaid  orphan's  court  to  estimate  the  value 
of  said  stocks,  appraised  them  both  at  par,  taking  into  con- 
sideration the  advance  of  the  market  price  of  the  one,  and  the 
depreciation  of  that  of  the  other,  and  their  respective  amounts, 
and  appraising  them  both  together.  That,  after  the  receipts 
of  said  certificates,  there  came  to  the  hands  of  this  defendant, 
dividends  upon  said  stocks  to  the  amount  of  four  thousand  one 
hundred  and  four  dollars,  which  he  invested,  with  the  consent 
of  said  orphan's  court,  in  six  per  cent  stocks  of  the  said  United 
States,  and  which  purchased  of  said  stock  of  the  United  States 
a  certificate  of  three  thousand  seven  hundred  and  ninety-four 
dollars  and  twenty-four  cents,  and  that  there  have  since  come 
to  his  hands,  as  dividends  uppn  all  of  said  stocks,  five  hundred 
and  eighty  dollars  and  eighty-two  cents,  making  the  whole 
amount  of  the  estate  of  said  Kosciuszko,  which  has  came  to  his 
hands,  twenty  thousand  eight  hundred  and  ninety-four  dollars 
and  twenty-three  cents  of  stocks  estimated  at  their  par  value^ 
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and  five  hundred  and  eighty  dollars  and  eighly-two  cents  in 
cash.  This  defendant,  further  answering  to  the  bill  of  said 
complainant,  saith,  that  among  the  papers  which  came  to  his 
hands,  as  herein  before  mentioned,  is  a  letter  from  the  afore- 
said Mr  De  Poletica,  to  the  said  Thomas  Jefferson,  enclosing 
a  copy  of  a  despatch  from  the  viceroy  of  Poland  to  him,  a  copy 
of  which  letter  and  despatch  is  herewith  exhibited  to  this  hon- 
ourable court,  marked  defendant's  exhibit  D ;  and  by  which 
this  defendant  understands  that  the  whole  estate  of  said  Koeci- 
uszko  may  be  claimed  by  a  major  Estho,  of  Poland,  as  the 
heir  at  law  of  said  Kosciuszko.  That  this  respondent  commu- 
nicated  to  said  Poletica  in  April  last,  such  information  as  he 
possessed  in  relation  to  said  estate,  and  was  informed  by  said 
Politica  that  the  same  would  be  transmitted  to  the  said  vice- 
roy  of  Poland.  That  there  were  also,  among  the  papers  afore- 
said, two  letters  from  a  Mr  Zellner  to  said  Thomas  Jefferson, 
copies  of  which  are  herewith  exhibited,  marked  ^*  defendant's 
exhibit  E,  and  defendant's  exhibit  F,"  by  which  this  defend- 
ant understands,  that  the  said  Kosciuszko  has  disposed  of  the 
greater  part  of  his  fortune  in  favour  of  the  children,  nieces, 
brothers  and  sister  of  the  said  Zeltner,  and  that  his  (said  Kos- 
ciuszko's)  parents  were  living  in  Poland  at  the  date  of  the 
first  of  said  letters. 

ExhibU  A. 

iMonHcellOy  June  12,  18 
Sir,  I  have  received  your  favour  of  May  27,  on  the  subject 
of  the  property  of  the  late  general  Kosciuszko,  vested  in  our 
funds,  and  left  under  my  care  and  direction.  A  little  before 
the  departure  of  the  general  from  America,  in  1798,  he  wrote 
a  will,  all  with  his  own  hand,  in  which  he  directed,  that  the 
property  he  should  possess  here,  at  the  time  of  his  death,  should 
be  laid  out  in  the  purchase  of  young  negroes,  who  were  to  be 
educated  and  emancipated :  of  this  will  he  named  me  execu- 
tor, and  deposited  it  in  ray  hands.  The  interest  of  his  money 
was  to  be  regularly  remitted  to  him  in  Europe.  My  b  uation 
in  the  interior  of  the  country,  rendered  it  impossible  foi  me  to 
act  personally  in  the  remittances  of  his  funds,  and  Mr  John 
Barnes,  therefore,  of  Georgetown,  was  engaged  under  a  power 
of  attorney  to  do  that  on  commission  ;  which  duty  he  regularly 
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and  faithfully  performed  uatil  we  heard  of  the  death  of  the 
general.  We  had,  in  the  mean  time,  by  seasonably  with- 
drawing the  greater  part  of  his  funds  from  the  bank  in  which 
he  had  deposited  them,  and  lending  them  to  the  Government 
during  the  late  war,  augmented  them  to  seventeen  thousand 
one  hundred  and  fifty-nine  dollars  and  sixty-three  cehts :  to 
wit,  twelve  thousand  four  hundred  and  ninety-nine  dollars  and 
sixty-three  cents  in  the  funds  of  the  United  States,  and  four 
thousand  six  hundred  dollars  in  the  Bank  of  Columbia,  in 
Georgetown.  I  delayed,  for  a  considerable  time,  the  regular 
probate  of  the  will,  expecting  to  hear  from  Europe,  whether 
be  bad  left  any  will  there,  which  might  affect  his  property 
here.  I  thought  that  prudence  and  safety  required  this,  al- 
though the  last  letter  be  wrote  me  before  his  death,  dated 
September  16v  1817,  assured  me  of  the  contrary  la  these  words, 
^*  nous  avan9ons  tous  en  Age,  c*est  pour  cela,  mon  cher  et  re- 
spectable ami,  que  je  ^ous  prie  de  vouloir  bien  (et  conune 
vous  avez  tout  le  pouvoir)  arranger  qu'  apr^  la  mon  de  notre 
digne  ami  Mr  Barnes,  quelqu'un  d'aussi  probe  que  lui  prenne 
sa  place,  pour  que  je  re^oive  les  int6r£ts  ponctuellement  de 
mon  funds;  duquel,  apr^  ma  mort,  soim  $avez  la  destination 
moariabkt  quant  i  present  faites  pour  le  mieux  comme  vous 
pensez.**  After  his  death,  a  claim  was  presented  to  me  on 
behalf  of  Kosciuszko  Armstrong,  son  of  General  Armstrong, 
of  three  thousand  seven  hundred  and  four  dollars,  given  in  Kos- 
ciuszko's  lifetime,  payable  out  of  this  fund ;  and  subsequently 
came  a  claim  to  the  whole  from  Mr  Zeltner,  of  Soleure,  under 
a  will  made  there.  I  proceeded,  on  the  advice  of  the  attorney- 
general  of  the  United  States,  to  prove  the  will  in  the  state 
court  of  the  district  in  which  I  reside,  but  declined  the  execu- 
torship. When  the  general  named  me  his  executor,  I  was 
young  enough  to  undertake  the  duty,  although,  from  its  nature, 
it  was  like  to  be  of  long  continuance;  but  the  lapse  of  twenty 
years  more,  had  rendered  it  imprudent  for  me  to  engage  in 
what  I  could  not  live  to  carry  into  effect :  finding  now,  by  your 
letter  of  May  27,  that  a  relation  of  the  general's  alsd  claims 
this  property,  that  it  is  likely  to  become  litigious,  and  age  and 
incompetence  to  business  admonishing  me  to  withdraw  my- 
self from  Entanglements  of  that  kind,  i  have  determined  to 
deliver  the  will  and  whole  subject  over  to  such  court  of  the 
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United  States  as  the  attorney  general  <X  the  United  States  shall 
advise,  (probably  it  will  be  that  of  the  District  of  Columbia) 
to  place  the  case  in  his  hands,  and  to  petition  that  court  to 
relieve  me  from  it,  and  to  appoint  an  administrator  with  the 
will  annexed.  Such  an  administrator  will  probably  call  on 
the  different  claimants  to  interplead,  and  let  the  court  decide 
what  shall  be  done  with  the  property.  This  I  shall  do^  sir, 
with  as  little  delay  as  the  necessary  consultations  will  admit, 
and  when  the  administrator  is  appointed,  I  shall  deliver  to 
him  the  original  certificates  which  are  in  my  possession :  the 
accumulating  interest  and  dividends  remain  untouched  in  the 
treasury  of  the  United  States  and  Bank  of  Columbia* 

I  learnt  with  much  pleasure  your  return  to  the  United  States, 
and  in  a  character,  which  enables  you  to  do  much  good  to 
your  own,  as  well  as  to  our  country.  The  peace  and  friendly 
intercourse  of  nations  depend  much  on  the  personal  characters 
of  theur  diplomatic  agents,  whose  view  of  things,  in  black  or 
in  white,  cannot  fail  to  tinge  that  of  their  respective  govern- 
.  ments.  Your  friendly  dispositions  give  us  entire  confidence, 
that  every  thing  firom  you  will  be  conciliatory,  and  its  effects 
the  greater,  as  the  proofe  we  have  had  ef  die  friendship  of 
your  great  and  good  emperor,  give  us  confidence,  that  what- 
ever seed  you  sow,  will  fall  *  neither  by  the  way-side,  nor  in 
stony  places,*  nor  among  thorns,  but  on  good  ground,  which 
will  bring  forth  fruit  to  a  hundred  fold.' 

We  all  recollect  with  pleasure  the  favour  of  your  former 
visit  to  Monticello^  and  a  repetition  will  be  equally  gratifying, 
should  your  afiairs  permit.  The  country  cannot,  like«  the 
cities,  furnish  the  amusements  of  varied  society :  a  varied  scene 
is  all  it  can  offer  to  its  guests,  and  a  view  of  the  tranquil  cur- 
rent of  domestic  life.  In  presenting  to  you  the  souvenirs  of 
the  family,  I  tender  my  salutations  also^  and  the  assurance  of 
my  high  respect  and  consideration* 

Th.  Jefferson. 
H.  E.  M  Dt  Poletica,  ^mbatiodar  ofRusria. 

Exhibit  B. 

Red  Hook,  4th  Jm.  1818. 
Dear  sir.  Some  years  before  I  left  Paris,  Ctoneral  Kosciuszko 
put  into  my  hands  the  paper,  of  wiiich  the  enclosed  is  a  copy. 
VOL.  vin. — 1 
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Understanding  th^t  it  w^as  not  to  be  used  till  the  general's 
death,  it  has  been  in  my  cabinet  unopened,  from  that  day  till 
this,  and  is  now  recurred  to  on  the  information  brought  by 
tbe  mails  of  the  day,  that  the  general  had  died  in  Switzerland, 
oil  tbe  15th  of  October  last,  and  that  his  funeral  was  cele- 
brated in  Paris  on  the  31st  of  that  month.  I  beg  to  know 
from  your  kindness,  whether  you  have  any  information  from 
Switzerland  or  France  in  relation  to  this  event,  and  (if  it  cor- 
responds with  mine)  what  other  steps,  if  any  besides  furnish- 
ing the  oiiginal  document,  will  be  necessary  or  proper  to  give 
effect  to  the  general's  will,  so  far  as  my  son  is  concerned. 
The  young  man  is  now  fifteen  or  sixteen  years  old. 

I'beg  you  to  accept  assurances  of  my  great  respect  and  esteem. 

John  Armstrong. 

Thomas  Jefferamy  Mantketto. 

The  will  and  probate,  as  contained  in  pages  ante,  were  also 
annexed  as  exhibits;  together  with  the  following  correspon- 
dence* 

Waahington  CUt/y  U  27  Mai  1819. 
Monsieur,  Peu  avant  mon  depart  de  Paris  en  F^vrier  dernier 
j'ai  regu  du  vice-roi  de  Pologne  Prince  Lajanceck,  la  leure 
dont  j'ai  I'honneur  de  vous  transmettre  ci  jointe  la  copie  avec 
celles  des  pieces  qui  I'accompagnoient.  Le  tout  indique  claire- 
ment  la  nature  des  renseignements  que  me  demande  le  gouv- 
ernement  de  Pologne  et  que  je  n'ai  pas  h6sit6  de  lui  promettre, 
comptant  d'avance  sur  votre  obligeance,  malgrfe  tous  les  motifs 
qui'  m'engageoient  h  respecter  vos  loisirs  si  pr6cieux  par  les 
souvenirs  aux  quels  ils  se  rattachent. 

Je  saisis  avec  eropressement  cette  occasion  pour  vous  ex- 
primer,  Monsieur,  mon  vif  desir  d'obtenir  la  permission  de  me 
presenter  encore  uue  fois  &  Monticello,  pour  vous  y  renouveller 
de  Vive  voix  I'expression  de  la  haute  consideration  avec  laquelle 
j'ai  I'honneur  d'  fiire,  Monsieur, 

Votre  tr^  humble  et  trfes  obeissant  serviteur, 

Pierre  de  Poletica, 
Emxn/S  de  Russie  pris  les  U.  S.  JPAmiriqut. 
Thomas  Jefferson^  Moniicello. 
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Copie  fwm  dfyM»  du  Vict  Roi  du  Boyaume  de  Pologne  i  Mr 

de  PoleHca,  daUe  de  Var$avie,  du  17  JWo.  1818* 
*  Le  sieur  Eetho,  ci  devant  major  i  Parnate  Polonaise,  neveu 
de  feu  le  g§D6ral  Kosciitezko,  se  trouvant  dans  le  cas  d*avoir 
besoin  d'une  ioformation  exacte  sur  1'  6iat  de  la  fortune  q^ue  le 
dit  general  a  pu  d61aisser,  a  reclame  I'intervenlion  de  soq 
gouvernenoent  i  Veffei  de  lui  procurer  les  ^claircisseni'ents 
nicessaires  i.  cet  6gard  par  1'  entremise  de  la  mission  de  S.  M. 
L  et  R.  Dotre  Auguste  Maitre  pr^  la  cour  de  France. 

La  correspoodance  dont  M.  le  Gl.  Pozzo  di  Borgo  a  bien 
voulu  se  charger  i  cet  cflet  avec  des  personnes  qui  lui  sem- 
bloient  6tre  le^  plus  k  mSme  de  connotire  les  moyens  p^cuniaires 
defeu  Kosciuszkoy  a  donn6  pourr6sulCat  ^eux  leitres  ci-jointes 
en  copies,  portant  quelques  renseignements  sur  V  objet  ci-dessus 
mentionn6. 

U  conste  de  ces  deux  pi^es  et  votre  excellence  voudra  bien 
e'en  convaincre*  que  le  Gl.  Kosciuszko,  oulre  les  fonds  dipos^s 
entre  les  mains  de  diflSrents  banquiers  en  France  et  en  Suisse 
en  poaa6doit  de  plua  considerables  encore  chez  MM.  Thomson 
et  Bonar  1  Londres  et  chez  Jefferson  et  Barnes  k  Washington. 

Le^sieur  Estbo  met  d'autant  plus  d'interfit  k  obtenir  des  no- 
tions precises  relativement  aux  fondb  de  son  oncle  places  en 
Amfirique,  qu  'il  a  tout  lieu  de  supposer  qu'ils  ne  sont  point 
compris  parmi  les  sonmies  dont  le  d^funt  a  dispose  par  son 
testament. 

Faisant  pcur.  consequent  droit  aux  plus  vives  instances  du 
p6titionaire,  j'ose  vous  supplier,  Monsieur,  de  daigner  faire  les 
d^cparches  n^cessaires  pour  cet  effet,  aupris  des  sieurs  Jeffer- 
son et  Barnes,  citoyens  des  Etats  Unis,  et  de  vouloir  bien  m'  en 
communtquer  le  r^ultat  dte  qu'il  aura  6t6  port6  k  voire  con- 
noiflsance. 

Je  saisis  avec  empressement  cette  occasion  pour  offrir  k  Y. 
Ex.  I'expression  de  ma  tr^  haute  consideration. 

(Sign6}  Lajonceck. 

Conforme  k  V  original,  Poletica. 

CopU  d?  une  lettre  de  Mr  Hotfmgwr  it  S.  Ex.  U  Gl.  Pozzo  di 
B&rgo,  daUe  de  Ports  du  t  JuiUet  1818. 

En  ripofiM  k  la  lettre  que  V.  Ex.  noi»  a  fait  rh<xineur  de 
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nous  6crire  le  29  Juin,  nous  la  pr^venons  qu'aux  ^poques 
du  5  Avril  et  du  4  Ju:n  1818,  les  fonds  d6po06s  chez  nous  par 
feu  le  Gl.  Th.  Kosciuszko,  s'^levoient  en  principal  i  la  somme 
de  fir.  99.776,  el  que  le  ler.  Octobre  1817,  le  solde  lui  revenant 
sur  nos  livres,  6ioit  de  f .  102.400,  k  peu  de  chose  pres  et  int6r6ts 
compris. 

D'aprte  quelques  renseignements  que  nous  avons  regus  et 
dout  nous  ne  pouvons  garantir  Pexactliude,  il  paroit  qu'  au 
d6cte  du  Gl.  Kosciuszko  (15  Octobre  1817),  il  avoit  en  depdt 
environ: 
f.  100.000  cbez  Messrs  T.  Thomson*  T.  Bonar  et  Cie.  i 
Londres, 
6.000  chez  Mr  G.  Esher  k  Zurich, 
5.000  chez  Mr  Beltin  i  Soleure, 


111.000  ensemble. 
Le  g6n6ral  Kosciuszko  a  fait  deux  testaments:  Pun  dat6  de 
Soleure  le  4  Juin  1816;  I'autre  6galement  dat6  de  Soleure 
le  10  Octobre  1817.    Par  le  premier  il  a  16gu6  sur  ces  fonds  en 
nos  mains, 
f.  60.000  en  faveur  de  Mile.  Thadea  Ernine  Wilhebsuna 
Zeltner  sa  Filleule, 
35.000  en  faveur  de  Mile.  Marie  Charlotte  Zaire  Mar- 
guerite Zeltner, 
5  000  en  faveur  de  M.  Bonisant  p&re,  notaire  i  Morel 
ex6cuteur  testamentaire, 


190.000  Total  portant  int^rets  k  5  p.  ct.  du  jour  du  d6. 
cis. 

Par  Pautre  testament  le  Gl.  a  dispos6  de  tous  ses  fonds  chez 
Mef  srs  T.  Thomson,  T.  Bonar  et  Cie.  F.  G.  Esher,  et  Beltin 
en  faveur  de  divers.  II  a  aussi  dispos6  du  reste  de  son  avoir 
chez  nous  et  a  uomm6  M.  Havier  Armetly  de  Soleure  pour 
executeur  du  2d  testament. 

Ces  deux  ex6cuteurs  testamentaires  s'etant  mis  en  r&gie  vis- 
a-vis de  nous,  nous  avons  pay6  f.  102.430  10,  le  9  Avril,  der- 
nier k  MM.  Bonissant,  en  execuuon  du  testament  du  4  Juin 
1816;  principal  et  intergts  2.700;  le  2  Juin  k  M.  Havier 
Amieth  pour  balance  du  c<»mpte  du  Gl.  Kosciuszko^  chez  nous 
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f.  106.130  10  ensembld,  au  moyea  de  quoi  nous  n'avons  plus 
aucuns  fonds  apparienant  i  la  successioQ  du  G6a6ral. 

Nous  avions  lieu  de  croire  que  les  autres  Maisons  se  sont 
^galeoieot  dessaisies  des  fonds  en  Leurs  mains,  en  execution  du 
second  testament. 

Quant  aux  fonds  que  pouvoit  avoir  le  Gl.  Kosciuszko  en 
Amirique  nous  avons  su  que  vers  I'ann^e  1810  il  avoit: 
StlifSOO  environ  plo^c^  chez  M^ Jefferson,  ancien  Pr^ident 
•    4es  Etats  Unis, 
4,600  environ  cbez  un  Mr  Barnes  A  Washington. 

Soit  il  peu-pres  quatre  vingt  cinq  miUe  francs^  mais 

$17,000    nous  ignorons  entierement  s^il  en  a  dispos6. 

(Sign6)  HoTTiNGUf^B. 

Conforme  i  ^original,  Polbtica* 

Capie  iPune  kUrcde  PonissofU  pire^  Jfotaire  &  Mortt  i  S.  Ex.  M. 
U  Gl.  Pozzo  di  Bargo,  daUe  de  Moret  du  3  /uiUet  1818. 

Je  n'ai  pas  6t^  iL  m^me  de  connoitre  la  fortune  de  M.  le  g^n^ 
ral :  il  etoit  retir6  tout  pris  d'ici  dans  la  famille  de  Mr  Zeltner 
dont  j'ai  la  confiance. .  Voila  comme  j'ai  fait  sa  connoissance 
et  que  par  suite  il  m'a  dono6  des  marques  d'  amiti^  et  [m'a 
rendu  aussi  d^positaire  de  son  testament.  Enviroa  dix  buit 
mois  avant  de  moiirir  il  avoit  fait  un  testament  dont  il  m'avoit 
confi6  im  double ;  le  testament  aussitdt  son  dec^  a  i\Jk  ouvert 
suivant  les  formes  Lfcgales;  il  a  16gu6  i  plusieurs  personnes  les 
sommes  en  argent  qu'il  avoit  k  Paris  entre  les  mains  de  la 
Maison  Hottinguer.et  Comp.  II  m'avoit  choisi  pour  son  ex6cu- 
teur  testamentaire,  et  j'ai  fait  acquitter  les  legs.  Quant  i  ce  qui 
concerne  les  autres  moyens  p6cuniaires  de  ce  respectable  g^ni- 
ral,  je  ne  puis  vous  donner  aucuu  renseignement ;  je  ne  sais 
m€me  pas  s'il  avoit  d'  autres  fonds  ou  des  biens  ailleurs. 

Je  presume  que  vous  pourriez  le  savoir,  en  vous  addressant 
i  M.  Zeltner,  chez  lequel  il  demeurait:  II  seraitplusi  mSme  de 
vous  satisfaire  suir  cette  deroande.  Mr  Zeltner  est  parti  il  y  a 
environ  trois  mois  pour  accompagner  les  pr^cieux  restes  de 
ce  digne  G£n4ral  a  Cracovie,  et  doit  £tre  de  retour  sous  pen 
de  jours. 

•Tai  I'honneur  d'  fitre«  etc., 

BONISSAMT. 

Conforme  i  Poriginal,  Poletica. 
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ExhibUF, 

Soleure  en  Smsse^  k  14  JhrU  1819. 
Monsieur,  Jfai  regu  il  y  a  peu  de  jours^  le  lettre  que  vous 
m'avez  fait  rhonneur  de  m'6crire  le  23  Juillet  1818,  et  au 
moment  que  je  me  suis  addressfe  k  vos  autorit^s  pour  me  faire 
donner  un  extrait  mortuaire  du  G&nira\  Koscinszko  duemeni 
l^galis^,  pour.vous  Ten voyer  par  votre  Ministre  il  Paris,  j'apprens 
que  votre  cbarg6  d'affaires  en  France,  vient  d'en  faire  la  de- 
mande  au  nom  de  Monsieur  Gallatin,  afin  de  pouvoir  ex6cuter 
dans  les  Etats  Unis  de  PAmerique,  et  que  cet  acte  alloit  6ire 
exp6di6.  Je  regrette  que  le  retard  qu*6prouve  votre  kttfe  ne 
m'ait  pas  permis  de  satisfiBiire  plut5t  k  votre  desir  de  ifiettre'en 
execution  les  volont^  bienfaisantes  et  pbilantropiques.du  grand 
bomme,  que  nous  pleurons.  J^ai  Pbonneur  de  v  ^us  remercier 
du  detail  interessant  qiie  vous  me  donnez  daiis  votre  lettre  au 
sujet  de  vos  6migr6s  et  vous  prie  d'agr^er  I'assurance  de  ma 
plus  baute  estime  et  de  mon  respectueux  d^vouement. 

F.  X.  Zeltnbb. 

ExhibUl^ 

Monsieur,  Ayant  en  I'avantage  de  joulr  pendant  pli^s  de 
vingt  ann6es  de  PamiU6  toute  particuliere  de  Pillustre  d^funt, 
qui  en  a  pass6  plus  de  quinze  dans  ma  maison  je  n^ai  pu  ignorer 
les  relations  amicales  qu'il  a  cUltiv6  avec  vous:  une  aro'ti^ 
fond6e  sur  l^^ime  r6ciproque,  ne pouvoit qu'Stre durable;  aussi 
suis  je  bien  persuad4  des  regrets  que  vous  causera  la  nouvelle 
de  son  d6c&s  si  peu  attendu.  II  en  avoit  quitt6  en  Mai  1816, 
pour  r^pondre  aux  desirs  que  lui  avait  temoign^  PEmpereur 
de  Russie  de  conf^rer  avec  lui  k  Yienne  sur  le  sort  de  la  Po- 
logne ;  de  Yienne  il  est  revenu  jusqu*  k  Soleure  en  Suisse  ou 
il  a  demeur6  chez  mon  frire  en  attendant  que  les  circonstances 
decident  s'il  doit  aller  dans  sa  patrie  ou  revenir  ici  dans  PasQe 
qu'il  s'^tait  choisi;  il  6tait  surle  point  de  prendre  le  dernier 
parti  quand  la  mort  vint  P  enlever  a  sa  patrie,  il  a  aussi  de  nom- 
breux  amis  parmi  lesquels  je  sais  que  vous  dies  au  premier 
rang.  C'est  cette  consideration  qui  m'a  fait  un  devoir  de  vous 
.annoncer  direciement  cette  nouvelle. 

Comme  le  G6n6ral  Koeciuszko  a  disposft  de  la  majeure  par- 
tie  de  sa  fortune  ea  taveur  de  mea  en&nt  dames,  niices,  fre- 
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res  ei  belle  soeur,  et  que  je  suis  en  outre  trfes  116  aveo  ses  parents 
que  je  compte  aller  voir  en  Pologne,  je  vous  prie  de  vouloir 
donner  des  renseignements  sur  le  capital  qu'il  a  lais86  entre 
▼06  mains  et  autres  objets  qui  pourraient  6tre  k  votre  connais- 
sance;  vous  obliger^s  infinement  celui  qui  a  Phonneur  d'etre, 
avec  estime  et  haute  comfideration. 

Monsieur,  votre  (rte  humble  et  ob^issant  serviteur, 

P.  J.  Zeltner. 

The  circuit  court  dismissed  the  bill  of  the  complainant,  and 
he  prosecuted  this  appeal* 

The  case  was  argued  by  Mr  Key,  for  the  appellant;  and  by 
Mr  Wirt  and  Mr  Z.  C.  Lee,  ft>r  the  appellee. 

For  the  appellant,  it  was  contended,  that  when  this  case  was 
before  the  cfourt  in  1817,  12  Wheat  Rep.  169,  it  was  then  de- 
cided without  prejudice,  in  order  that  probate  might  be  taken, 
in  the  proper  court,  of  the  testament  exhibited.  This  having 
been  now  done,  probate  being  made  in  the  orphan's  court  of 
Washington  county,  of  the  paper  exhibited,  as  the  last  will 
and  testament  of  Thaddeus  Kosciuszko: 

It  will  be  contended  for  the  appellant,  that  the  same  is  to  be 
considered  as  a  valid  testamentary  act,  and  that  the  appellant 
was  entitled  to  a  decree  against  the  administrator  with  the 
will  annexed,  for  the  amount  of  the  legacy  and  interest. 

As  the  court  gave  no  opinion  upon  the  merits,  or  on  the 
principles  of  law  gdverning  the  facts,  of  the  case,  the  argu- 
ments of  the  counsel  are  not  reported. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  cause  was  formerly  before  the  court,  and  the  decision 
then  had  is  reported  in  12  Wheat.  R.  169.  The  bill  is  now 
substantially  the  same  with  the  former  bill,  except  that  there 
is  an  allegation  that  the  instrument  set  forth  as  a  testamentary 
instrument,  executed  at  Paris  on  the  2dth  of  June  1826,  in 
favour  of  the  plaintiff,  *^  has  been  admitted  to  probate,  and 
duly  pro.ved  in  the  orphan's  court  of  Washington  county,"  in 
this  district.  But  the  bill  does  not  go  on  to  state  that  it  has 
been  duly  established  by  that  as  a  valid  will,  according  to  the 
law  of  France,  though  that  is  averred  to  be  the  place  of  ddtiiU 
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cil  of  KosciiiBzko  at  the  time  of  its  execution.  The  bill,  how- 
ever, does  assert,  that  the  instrument  is  a  last  will  and  testa- 
ment, to  all  intents  and  purposes,  and  must  operate  as  such^ 
and  revoke,  pro  tan  to,  the  bequests  and  appropriation  in  the 
prior  will,  of  which  Mr  Jefferson  was  named  executor. 

The  answer  of  the  administrator  (Lear)  is  substantitdly  the 
same  as  his  former  answer,  adoutting  the  execution  of  the  in- 
^M^ument,  but  submitting  to  the  court  (without  denying  in  a 
formal  and  direct  manner  the  validity  of  the  will  as  such,  ac- 
cording to  the  law  of  France),  Whether  it  will  decree  the 
defendant  to  pay  the  money  to  the  plaintiff  **  upon  an  instru* 
ment  made  under  the  circumstances,  and  authenticated  in  the 
manner  that  the  aforesaid  instrument  is,  and  whether  the  said 
instrument  shall  have  eflfect  to  revoke  or  alter  any  part  of  said 
Kosciuszko's  will,  solemnly  executed  and  left  in  the  hands  of  his 
executor  in  this  country,"  &c.  &c»  This  is  certainly  a  very 
informal  and  loose  mode  of  putting  in  issue,  if  upon  the  bill 
such  a  question  can  be  tried,  the  validity  of  a  will  made  in  a 
foreign  country,  whose  laws  are  not  brought  before  the  courts 
either  by  averment  or  evidence.  But  the  answer  contains  a 
new  allegation,  that  certain  persons  residing  in  Elurope  have 
filed  a  bill  in  the  circuit  court  of  the  district  of  Columbia, 
against  him,  the  administrator,  claiming  a  large  portion  of  the 
assets,  if  not  the  whole,  as  creditors  oi  mortgagees  of  the 
said  Kosciuszko ;  and  certain  persons,  also  residing  in  Europe, 
have  filed  another  bill  against  him  (it  was  probably  meant  in 
the  same  court),  claiming  the  whole  assets,  as  heirs  at  law  of 
the  said  Kosciuszko,  and  therefore  as  distributees  of  the  said 
assets.  None  of  the  parties  to  either  of  these  latter  bills  are 
made  parties  to  the  present  bill.  And  we  are  of  opinion,  that 
the  persons  claiming  as  heirs  of  Kosciuszko,  should  be  made 
parties,  that  they  may  have  an  opportunity  to  contest  the 
plaintiff's  title,  as  the  real  parties  in  interest,  the  administrator 
being  but  a  mere  stake  holder..  Indeed,  we  think  that  all 
three  of  the  bills  ought  (if  possible)  to  be  brought  to  a  hearing 
at  the  same  time  in  the  circuit  court,  in  order  that  a  final  dis- 
position may,  at  the  same  time,  be  made  of  all  of  the  questions 
arising  in  all  of  them. 

We  wish  also  to  attract  the  attention  of  counsel  to  soma 
other  considerations,  which  may  become  important  in  future 
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stages  of  the  cause ;  and  especially,  in  the  aspect  under  which 
the  present  bill  and  answer  are  framed.  In  the  first  place,  if 
the  intention  is  to  put  in  issue  (as  it  seems  to  be),  not  only  the 
construction  and  operation  of  the  testamentary  instrument  in 
favour  of  the  plaintifll^  but  its  validity  and  eflfect  as  a  mtt,  it  is 
material  that  the  law  of  France,  the  place  of  the  domicil  of  Kos- 
ciuszko  at  the  time  of  its  execution,  should  be  brought  before 
the  court,  and  established  as  matter  of  fact ;  for  the  court  can- 
not judicially  take  notice  of  foreign  laws ;  but  they  must  be 
proved  by  proper  evidence.  The  present  allegations  of  the 
bill  and  answer  are  quite  too  jloose  for  this  purpose  ;  and  they 
should  be  amended,,  and  made  more  distinct  and  direct.  We 
do  not  mean  tc  express  any  opinion,  whether  this  court  can 
examine  into  the  p^int  of  the  validity  of  the  instrument  as  a 
will  according  to  the  law  of  France,  or  whether  it  belongs  ex- 
clusively to  the  orphan's  court  of  the  county  of  Washington. 
That  is  a  question  which  it  may  be  fit  hereafter  to  examine, 
if  it  should  be  pressed  in  argument. 

In  the  next  place,  there  may  arise  some  nice  questions  of 
international  law,  in  which  the  fact  of  the  domicil  of  Kosci- 
uszko  at  the  time  of  his  birth,  at  the  time  of  his  making  the 
will  of  which  Mr  Jefierson  was  named  executor,  and  at  the  time 
of  his  death,  may  become  material.  We  do  not  mean  to  say, 
what  is  the  true  rule  that  is  to  govern  in  cases  of  wills  of  per- 
sonalty, whether  it  be  the  rule  of  tlie  native  domicil,  or  of  the 
domicil  at  the  time  of  the  execution  of  the  will,  or  of  the  domi- 
cil at  the  death  of  the  party,  where  there  have  been  changes 
of  domicil.  These  are  points,  which  ought,  under  the  circum- 
stances of  this  case,  to  be  left  open  for  argument.  But  the 
fiicts  on  which  the  argument  should  rest,  ought  to  be  distinctly 
averred  in  this  bill,'  tod  met  in  the  answer. 

The  place  of  dotatcil  of  Kosciuszko  at  the  time  of  his  death, 
may  also  become  rnaterial  under  another  aspect  of  the  case, 
viz.  the  question,  who  are  his  heirs,  entitled  to  the  succession 
ab  intestato,  or  under  the  other  will  or  wills  executed  by  him, 
to  which  reference  is  made  in  some  of  the  papers  in  the  case. 
The  persons  claiming  as  such  heirs,  must  establish  their  title 
under,  and  according  to  the  law  of  his  domicil  at  the  time  of 
his  death.  So  that  perhaps  it  may  become  material,  if  Swit- 
zerland was  the  domicil  of  Kosciuszko  at  the  time  of  his  deaih^ 
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to  bring  the  law  of  that  couatry  distinctly,  as  matter  of  fiict, 
before  the  court.  The  court  have,  in  another  ca8e(a)  expressed 
their  desire  to  have  the  other  will  or  wills  made  by  Kosciuszko, 
put  regularly  upon  the  record  to  ascertain  whether  they  have 
any  bearing  upon  the  merits  of  the  present  case. 

It  is  also  material  to  observe,  that  the  answer  of  the  admin- 
istrator relies  on  a  letter  written  by  Kosciuszko  to  Mr  Jefferson 
in  September  1817,  as  a  revocation  of  the  supposed  testament- 
ary paper  in  favour  of  Armstrong,  and  a  republication  of  the 
first  will ;  and  yet  that  letter  is  not  produced  in  evidence,  nor 
even  the  extract  verified  ;  so  that  there  is  a  total  deficiency  of 
proof  as  to  this  most  material  fact.  This  defect  ought  to  be 
supplied. 

These  observations  have  been  thought  fit  by  the  court,  to  be 
suggested  to  the  counsel  on  both  sides,  on  the  present  occasion. 
Under  the  complicated  circumstances  of  the  present  case,  and 
the  important  bearings  of  fdreign  law  upon  it,  it  is  very  desi- 
rable, that  if  it  should  come  again  before  us,  all  the  lacts,  and 
all  the  lights  necessaiy  for  a  final  decision  may  be  furnished, 
without  submitting  it  to  farther  embairassments. 

The  court  decree,  that  the  decree  of  the  circuit  court  dis- 
missing the  bill  be  reversed,  and  that  the  cause  be  remanded, 
with  lejave  to  make  new  parties,  and  for  other  proceedings. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court,  dismissing  the  bill  in  this  cause  be, 
and  the  same  is  hereby  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  circuit  court,  with 
leave  to  make  new  parties,  and  fgr  other  proceedings  to  be  had 
therein  according  to  law  and  justice,  and  in  conformity  to  the 
opinion  of  this  court. 

(•)  Ertho  T.  Lear,  7  Petan  190. 
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Reuben  M.  Oarnett  et  al.,  heirs  of  Reuben  Oarnbtt, 

DECEABED,  APPELLANTS  V.  HeNRT  JeNRINS  ET  AL. 

'  The  ibllowing  entry  of  landi  in  Kentucky  ii  invalid.  '*  May  10th,  t780, 
Ranben  Ganwtt  enten  one  tbonsand  one  hundred  and  aizty-four  and  t«ro- 
thlrde  acres,  npon  a  treaaury  warrant,  on  the  aeveoth  big  fork,  about  thirty 
miles  below  Bryant's  station,  that  comes  in  on  the  north  side  of  North  Elk- 
horn,  near  the  mouth  of  said  creek,  and  running  upon  both  sides  thereof 
fot  quantity.** 

It  is  a  well  settled  principle,  that  if  the  essential  call  of  an  entry  be  uncertain 
as  to  the  land  covered  by  the  warrv^t,  hnd  there  are  no  other  calls  which 
control  the  special  call,  the  entry  cannot  be  sustained.  In  the  case  under 
consideration,  there  are  no  calls  in  the  entry  which  control  the  call  for  the 
"  seventh  big  fork,"  and  that  this  call  would  -better  suit  a  location  at  the 
month  of  M'ConneHs  than  at  Lecompt's  run,  has  been  shown  by  the  facts 
in  the  case.    This  uncertainty  is  fatal  to  the  complainant's  entry. 

To  constitute  a  valid  entry,  the  objects  called  for  must  be  known  to  the  public 
at  the  time  it  was  made,  and  the  calls  must  be  so  certain  as  to  enable  the 
bolder  of  a  warrant  to  locate  the  vacant  land  adjoining.  It  is  not  necessary 
that  all  the  objecUi  called  for  shall  be  known  to  the  public,  but  some  one  or 
more  leading  calls  must  be  thus  known,  so  that  an  inquirer,  with  reasonable 
diligence,  may  find  the  land  covered  by  the  warrant 

If  an  object  called  for  in  an  entry  is  well  known  by  two  names,  so  that  it  can 
be  found  by  a  call  for  either,  such  a  call  will  support  the  entry. 

Some  of  the  witnesses  say,  that  being  at  Bryant's  station,  with  the  calls  of 
Gamett's  entry  to  direct  them,  they  could  have  found  his  land  on  Lecompt's 
ran,  without  difficulty.  If  this  were  correct,  the  entry  must  be  sustained, 
for  it  IS  the  test  by  which  a  valid  entry  is  known. 

If  the  complainanti  clearly  sustain  their  entry  by  proof,  their  equity  is  made 
out,  and  they  may  well  ask  the  aid  of  a  court  of  chancery  to  put  them  in 
possession  of  their  rights.  But,  if  their  equity  be  doubtful,  if  the  scale  be 
nearly,  balanced,  if  it  do  not  preponderate  in  favour  of  the  complainants,, 
they  must  ftiL 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky. 

This  case  was  commenced  in  the  circuit  court  by  a  bill  in 
chancery,  filed  by  Reuben  Garoett,  a  citizen  of  Virginia,  on. 
the  SOth  of  December  1815,  against  Henry  Jenkins  and  others, 
citizens  of  the  state  of  Kentucky,  in  the  seventh  circuit  court 
of  the  United  States  for  the  district  of  Kentucky,  for  the  pur- 
poee  of  asserting  hia  claim  to  one  thousand  one  hundred  and 
sixty-four  and  two-thirds  acres  of  land.    Since  which  time  the 
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complainant  died,  and  the  suit  has  been  revived  in  ihe  name 
of  his  representatives. 

The  only  question  put  in  issue  by  the  bill  and  answers^  is 
the  validity  of  the  following  entry  under  which  the  complain- 
ants claim:  *'May  10,  1708,  Reuben  Garnett  enter  one 
ihousand  one  hundred  and  sixiy-four  and  two-thirds  acres 
upon  a  treasury  warrant  on  the  seventh  big  fork,  about  thirty 
miles  below  Bryant's  station,  that  comes  in  on  the  north  side 
of  North  Elkhorn,  near  the  mouth  of  said  creek,  and  running 
up  both  sides  thereof  for  quantity." 

A  copy.  Richard  Higoins,  F.  C. 

The^efendants  have  exhibited  no  title  papers,  and  by  con- 
sent of  the  parties,  the  validity  of  this  entry  was  the  only  . 
question  submitted  to  the  court  below,  as  will  appear  by  the 
following  agreement.  **  Reuben  Oarnett's  heirs  v.  Christopher 
Greenup's  heirs  and  others,  in  chancery.  The  counsel  for  the 
complainants  in  this  cause,  and  the  counsel  in  the  defence,  be- 
lieving that  the  case,  so  far  as  it  depends  on  the  validity  or 
invalidity  of  the  entry  of  the  complainants,  to  wit,  the  entry  in 
the  name  of  Reuben  Garnett  deceased,  is  as  fully  prepared  as 
it  can  be  at  this  day.  For  the  purpose  of  saving  costs,  the 
parties  agree  to  try  the  cause  as  relates  to  the  validity  or  inva- 
lidity of  the  entry,  and  that  the  complainants,  in  case  the  entry 
is  sustained  by  the  court,  shall  be  permitted  to  make  such 
further  preparations  by  survey,  revival  against  the  heirs  or 
representatives  of  deceased  parties  if  necessary,  &c.,  as  may 
be  necessary  to  carry  into  effect  the  opinion  of  the  court 
Therefore,  for  the  present,  it  is  conceded  that  the  patent  boun- 
dary of  Garnett  covers  the  claim  of  each  of  defendants  in  part." 

The  court  below  dismissed  the  complainant's  bill,  to  reverse 
which  decree  this  appeal  is  prosecuted. 

The  case  was  submitted  to  the  court  on  an  argument  by  Mr 
Allan,  for  the  appellants. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 
This  suit  in  chancery  comes  before  this  court,  by  an  appeal 

frorti  the  circuit  court  of  the  United  States,  for  the  district  of 

Kentucky. 
By  the  bill,  and  answers,  and  the  agreement  of  the  parties^ 

the  validity  of  the  following  entry  is  the  only  point  presented 
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for  the  decision  of  the  court.  ^^May  10th  1780,  Reuben  Oar- 
nett  enters  one  thousand  one  hundred  and  sixty-four  and  two- 
thirds  acres,  upon  a  treasury  warrant,  on  the  seventh  big  fork, 
about  thitty  miles  below  Bryant's  station,  that  comes  in  on  the 
north  side  of  North  Elkhorn,  near  the  mouth  of  said  creek,  and 
running  up  on  both  sides  thereof  for  quantity.** 

To  constitute  a  valid  entry,  the  objects  called  for  must  be 
known  to  the  public  at  the  time  it  was  madcf,  and  the  calls 
must  be  'so  certain  as  to  enable  the  holder  of  a  warrant  to  lo- 
cate the  vacant  land  adjoining.  It  is  not  necessary  that  all 
the  objects  called  for  shall  be  known  to  the  public,  but  some 
one  or  more  leading  calls  must  be  thus  known,  so  that  an  in- 
quirer, with  reasonable  diligence,  may  find  the  land  covered 
by  the  warrant. 

Respecting  the  above  entry,  a  great  number  of  depositions 
were  taken,  and,  with  the  view  of  tracing  accurately  the  calls 
of  the  entry,  several  surveys  were  executed. 

The  principal  objections  to  the  validity  of  the  entry  are,  that 
the  call  for  the  seventh  fork  does  not  designate  the  creek,  on 
which  the  complainants  allege  the  land  is  situated,  and  that 
the  beginning  comer  is  not  only  uncertain,  but  no  marked 
lines  or  corners,  of  the  survey  have  been  found.  The  proof  in 
the  case  is  as  follows. 

Patrick  Jordan  states,  that  in  1775  he  passed  up  Elkhom, 
near  where  Bryant's  station  was  afterwards  built,  but  was  never 
at  the  station  until  August  1780,  when  he  acted  as  a  guard, 
and  he  recollects  of  hearing  James  Forbes,  or  some  one  of  the 
men  belonging  to  the  station,  ask  certain  hunters  if  they  had 
been  as  low  down  as  the  seventh  big  fork,  or  the  seventh  fork. 
The  witness  then  inquired  which  of  the  forks  was  called  the 
seventh  fork,  and  was  told  by  the  hunters  that  it  was  the  creek 
that  was  also  called  Lecompt's  run.  That  in  the  year  1779 
he  knew  the  cieek  by  that  name,  having  in  the  year  1775 
assisted  Charles  Lecompt  in  building  his  cabin  near  the  creek, 
but  never  heard  it  called  by  that  name  until  1779.  In  the 
year  1780  the  witness  relates  that  Bryant's  station  was  a 
place  of  general  notoriety,  and  he  presumes  it  is  twenty- 
five  or  thirty  miles  above  Lecompt's  run.  This  run  falls  into ' 
Elkhom  on  the  north  side,  and  it  was  generally  called  Le« 
compCs  ran  as  early  as  May  1780. 
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John  FicUiQ  states,  that  he  has  been  acquainted  with  Bry- 
ant's station  ever  since  the  year  1781,  and  was  well  acquainted 
with  the  waters  of  North  Elkhorn  as  low  down  as  L^compt's 
run,  and  be  frequently  heard  this  run  called  the  seventh  big 
fork,  though  not  earlier,  that  he  recollects,  than  1782.  Both  * 
Bryant's  station  and  North  Elkhorn  were  places  of  great  noto- 
riety at  that  time.  Lecompt's  run  falls  into  Elkhorn  on  the 
north  side  ;  and  the  witness  thinks  the  distance  from  the  sta- 
tion to  the  run  was  computed  at  about  thirty  miles.  Witness 
stales,  that  seventh  big  fork  was  generally  known  by  that 
name  at  Bryant's  station. 

Jacob  Stucker  says,  that  since  the  year  1780,  he  has  been 
acquainted  with  the  waters  of  Elkhorn,  that  Bryant's  station 
stands  near  the  creek,  which  was  a  stream  of  notoriety  when 
he  first  knew  it.  He  frequently  heard  Lecompt's  run  called 
the  seventh  big  fork  by  hunters,  as  early  as  the  year  1780  and 
1781  ;  but  until  the  year  1782  he  never  saw  the  creek.  It  is 
the  seventh  big  fork,  on  tiie  north  side  of  Elkhorn,  below  Bry- 
ant's station ;  the  first  one  being  David's  foik;  the  second.  Little 
North  fork;  the  third.  Cherry's  run;  the  fourth,  Miller's  run, 
the  fifth,  Dry  run  ;  the  sixth,  M'Connell's  run ;  and  the  sev- 
enth, Lecompt's  run^  There  is/t  small  branch  between  David's 
-fork,  and  the  Little  North  fork,  called  Opossum  run, and  another 
between  Miller's  run  and  Dry  run,  called  Lane's  run  ;  and 
another  between  Dry  run  and  M'Connell's  run,  called  M'Crack- 
en's  run  ;  but  these  branches  are  small  in  comparison  with  the 
seven  branches  first  named,  and  have  the  appearance  of  spring 
branches.  There  are  also  two  other  branches,  called  Mile  branch 
and  the  Blue  Spring  branch,  but  they  are  small,  and  not  more 
than  a  mile  and  a  half  long.  The  witness  states,  that  had  he 
been  called,  as  early  as  the  year  1780,  to  direct  Garnett's  sur- 
vey, he  should  have  been  led  to  the  mouth  of  Lecompt's  run, 
which  is  about  thirty  miles  below  Bryant's  station. 

Robert  Hortness,  a  witness,  states,  that  in  the  year  1784, 
he  became  acquainted  with  North  Elkhorn,  which  was  then  a 
creek  of  notoriety,  and  that,  at  that  time,  David's  fork.  Little 
North  fork,  Cherry's  run.  Miller's  run.  Dry  run,  M'Connell's 
run  and  Lecompt's  run,  were  the  seven  largest  forks  falling 
into  Elkhorn  on  the  north  side,  below  Bryant's  station.  At 
that  time  the  runs,  called  Opossum  run,   Lane's  run,  and. 
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M'Cracken's  run,  were  too  small  to  be  considered  large  forks, 
not  being  larger,  if  so  large,  as  the  branches  or  forks  of  some  of 
the  seven  forks.  The  witness  thinks  the  calls  of  Gamett's 
entry  were  sufficient  to  lead  an  inquirer  to  Lecompt's  run. 

Hugh  Shannon  states,  thatXecompt?s  run  has  been  known 
and  called  by  that  name  by  hunters  and  others,  since  1776. 
He  was  well  acquainted  with-  Lecompt's  improvement  4nade 
on  this  creek  in  1775,  and  ever  since  the  year  1776  it  has 
been  known  as  Lecompt's  improvement.  Never  heard  this 
ran  called  the  seventh  big  fork.  Witness  became  acquainted 
with  Bryant's  station  in  the  winter  of  1779. 

Ash  Emerson  states,  that  he  is  well  acquainted  with  North 
Elkhorn,  and  that  if  he  had  been  called  on  in  the  year  1780, 
to  name  the  seven  big  forks  or  big  runs,  falling  into  North 
Elkhorn,  on  the  north  side,  below  Bryant's  station,  he  should 
have  named  the  following :  David's  fork,  Little  North  fork. 
Cherry's  run.  Miller's  ruq.  Lane's  run,  and  'M'Cracken's  run, 
which  would  be  the  seventh.  In  1*776  the  witness  knew 
ftTConnell's  run  by  that  name,  and  also  the  Dry  run ;  he  and 
his  company  gave  Millei's  run  and  Cherry's  run  their  names  ; 
some  of  the  creeks  were  called  by  different  names.  Never 
heard  Lecompt's  run  called  the  seventh  big  fork ;  M'Cracken's 
run  and  Lane's  run  were  not,  so  large  as  the  other  forks,  but 
Lane's  run  heads  as  far  up  in  the  ridges  as  any  other  one. 
Lewis  Yalandingham  since  1782  has  been  well  acquainted 
with  the  water  courses  above  named,  and  he  corroborates  the 
statement  of  Emerson. 

John  Miller  states,  that  in  the  spring  of  1776,  he  bedame 
acquainted  with  Lecompt's  run ;  and  ever  since  it  has  been 
known  by  that  name.  He  does  not  count  himself  a  judge  of 
what  would  be  big  forks  or  runs,  but  he  would  call  them  David's 
fork.  Little  North  fork.  Cherry's  run.  Miller's  run,  M'Cracken's, 
M'Connell's  and  Lecompt's. 

John  Williams  says,  that  he  was  acquainted  with  North 
Elkhorn  in  the  year  1775,  and  if,  on  the  10th  of  May  1780,  he 
had  been  required  to  points  out  the  seventh  big  foik,  below 
Bryant's  station,  he  could  not  have  done  it,  as  he  never  knew 
a  creek  called  by  that  name.  Since  the  year  1776,  Lecompt's 
run  has  been  generally  called  and  known  by  that  name. 

James  AfComieU  became  aequainted  with  Lecompt's  run  in 
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1776,  and  has  never  heard  it  called  by  any  other  name :  untQ 
of  late  years  it  has  been  called  by  some  the  seventh  run.   * 

John  Smith  in  the  year  177S  became  acquainted  with  the 
waters  of  North  Elkhom,  and  early  in  the  spring  of  1776  koew 
liecompt's  run ;  and  he  never  knew  it  called  by  any  other 
name,  until  lately  he  was  informed,  that  certain  persons  were 
about  calling  it  the  seventh  big  fork  or  branch^  Had  the  wit- 
ness been  called  on  to  dengnate  the  seventh  big  fork  falling 
into  North  Elkhom  on  the  north  side,  he  should  have  named 
M'Cracken's  run.  He  thinks  that  Lecompt's  run  is  one  or 
two  and  twenty  miles  below  Bryant's  station. '  In  1775  Lane's 
run  and  M'Cracken's  run  had  their  names  given  to  them. 
These  runs,  at  their  mouths,  are  some  smaller  than  the  others, 
but  they  branch  out  into  a'  body  of  very  good  land  as  large  as 
the  others,  though  the  vntness  does  not  think  they  are  as 
long.  On  the  north  side  of  Elkhom,  the  route  usually  trav- 
elled, the  witness  supposes  the  distance  from  Bryant's  station 
to  Lecompt's  run,  is  about  thirty  miles. 

Anthony  Lindsay  says,  that  in  the  year  1791,  he  became 
acquainted  with  the  general  boundary  of  Oamett's  claim  of 
land,  on  Lecompt's  run ;  that  in  the  year  1793,  John  Perkins 
made  a  settlement  on  a  part  of  the  claim,  under  JamesFerguson, 
who  had  purchased  Lecompt's  title.  Witness  has  a  perfect 
recollection  of  hearing  the  early  settlers  speak  of  Lane's  run  as 
one  of  the  principal  branches  falling  into  Elkhom  below  Bry* 
ant's  station. 

Henry  Herdon  also  states,  that  he  resided  at  Bryant's  sta- 
tion in  1781,  and  became  well  acquainted  with  the  principal 
branches  of  Elkhorn,  and  that  Lane's  run  was  always  consid- 
ered as  one  of  the  principal  branches  or  forks.  James  Bell 
says,  that  as  early  as  1789,  Lane's  run  and  the  others,  wcra 
called  large  branches.  And  James  Jones  states,  that  M'Crack- 
en's run  and  Lane's  run  were  both  called  large  runs  in  1789. 

James  Connelly  states,  that  in  1794  he  purchased  from  col- 
onel Johnson  the  land  on  which  he  now  lives,  which  is  about 
a  quarter  of  a  mile  below  M'Connell's  run  ;  and  the  witness 
always  considered  Lane's  run  a  big  branch.  He  was  twice 
called  on  by  the  agent  of  Oarnett,  and  they  searched  all  around 
the  mouth  of  Lecompt's  run  to  find  Oamett's  beginning  corner, 
and  examined  every  tree  and  stump,  but  could  find  no  marks. 
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until  they  went  up  the  run  to  a  small  bottom  near  where  some 
cedars  stood;  there  they  found  an  ash  marked,  but  he  does  not 
recollect  what  the  marks  were. 

William  Mosby  states,  that  he  has  lived  at  the  mouth  of 
Lane's  run  for  forty  years ;  that  Lane's  run  is  among  the  lar- 
gest  falling  into  North  Elkborn  on  the  north  side,  that  its  source 
is  in  the  dividing  ridge.  Its  mouth  is  circumscribed  by  a  mill- 
dam  across  Elkhorn  just  below,  which  has  obstructed  the  chan- 
nel at  the  mouth,  but  it  discharges  more  water  than  any  of  the 
adjacent  streams  which  fall  into  Elkhorn. 

John  Payne  states,  that  he  has  resided  near  North  Elkhorn 
since  1788,  thbt  in  the  year  1792  he  was  appointed  surveyor 
of  Scott  county,  within  which  the  land  in  controversy  is  sit- 
uated, and  that  he  became  well  acquainted  with  the  forks  and 
runs  falling  into  Elkhorn  on  the  north  side,  between  Bryant's 
station  and  Lecompt's  run  :  the  first  is  David's  fork ;  the  sec- 
ond. Little  North  fork ;  third,  Cherry's  run ;  fourth,  Miller'r 
ran ;  fifth.  Lane's  run  ;  sirth,  Dry  run  ;  seventh,  M'Cracken's 
run  ;  the  eighth,  M'Connell's  run  ;  and  the  ninth,  Lecompt's 
run. 

Joseph  R.  Lee  has  been  acquainted  with  Lecompt's  run  for 
thirty-two  or  three  years;  when  he  first  knew  it,  there  was  a 
considerable  growth  of  cedar  and  other  timber  near  the  mouth 
of  the  run,  and  about  half  a  mile  up  it.  Between*  the  years 
1802  and  1806,  he  lived  within  half  a.  mile  of  the  mouth  of 
this  run,  and  understanding  a  reward  was  offered  to  any  one 
who  should  find  the  line  trees  or  corner  of  Garnett's  claim,  he 
made  diligent  search,  but  was  undbie  to  find  either,  and  he 
thinks,  that  if  a  corner  had  been  marked  within  fifty  or  sixty 
yards  of  the  mouth  of  the  run,  he  should  have  found  it.  John 
Garnett  lived  near  the  mouth  of  Lecompt's  run,  and,  as  witness 
understood,  lived  under  his  brother's  claim,  but  he  heard  Johi^ 
say,  that  he  did  not  know  where  the  lines  and  comers  were. 
About  thirty-three  or  four  years  ago  he  left  the  land. 

Joseph  S.  Norris,  under  an  order  of  court,  measured  the  runs 
below  Bryant's  station,  which  fall  into  Elkhorn  on  the  north 
side,  and  he  considers  Cherry's,  Miller's  and  Dry  run  are 
larger  than  Lane^s ;  Cheriy's  run  has  a  large  fork  near  its 
mouth,  and  he  believes  that  either  of  these  forks  ia  as  large  as 
Lane's  run.     And  the  same  may  be  said  of  the  forks  of  Dry 

vol/    Vlli. 
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run.  If  witness  had  been  called  to  malce  the  location  at  the 
mouth  of  the  seventh  big  fork,  as  called  for  in  Garnett's  entry, 
be  does  not  know  whether  he  would  have  made  it  at  the  mouth 
of  Lecompt's  or  M'Conneirs  run.  Witness  surveyed  Garnett's 
claim,  and  at  the  time  made  diligent  search  for  corners  where 
there  was  timber,  but  found  none.  Tbe  first  and  second  line 
terminated  in  cleared  lands,  the  third  in  timbered  land.  He 
has  known  Lane's  run  since  1804 :  when  he  first  saw  it,  it  was^ 
perhaps,  twice  as  wide  as  it  now  is. 

John  Garnett  states,  that  he  was  present  forty-five  or  six 
years  ago^  when  the  original  survey  of  Reuben  Gamett's  entry 
was  made,  and,  according  to  his  best  recollection,  and  indeed 
he  is  positive,  the  survey  commenced  about  one  hundred  and 
fifty  yards,  more  or  less,  above  the  mouth  of  Lecompt's  run, 
at  a  large  cedar  which  stood  in  the  clifi'of  Elkhorn.  By  the 
direction  of  the  surveyor  he  marked  this  line  as  a  corner.  From 
tKis  tree  the  surveyor  ran  to  a  willow,  oak  and  another  tree, 
which  were  marked  as  the  second  corner,  and  the  witness 
marked  the  line  with  a  tomahawk.  The  surveyor  then  ran 
the  same  corner  further  on,  and  made  lines  and  comers  for 
Peter  Samuel's  claim,  which  adjoins  Garnett's. .  After  running 
Samuel's  claim,  and  coming  back  to  Garnett's  second  course, 
.the  third  line  of  Garnett's  claim  was  run  and  regularly  marked, 
and  the  corner  also,  but  the  line  between  Garnett  and  Samuel 
was  not  marked.  About  thirty-two  years  ago  witness  became 
acquainted  with  Lane's  run,  and  it  was  not  to  be  compared  to 
the  others  as  to  size;  it  was.so  narrow,  that,  at  times,  the  wit* 
ness  could  jump  across  it.  The  witness  took  possession  of 
Garnett's  claim  thirty-eight  years  ago,  and  remained  on  it 
about  twelve  years.  He  was  turned  out  of  possession  by  a 
judgment  in  ejectment,  obtained  on  a  title  of  Hodges.  He 
was  to  have  two  hundred  acres  of  the  land,  to  be  surveyed  for 
him,  and  if  it  overpaid  him  for  his  services,  he  was  to  pay  his 
brother. 

Lewis  Yalandingham  became  acquainted  with  Lane's  run 
in  1780  or  1782,  and  it  was  then  considered  a  stream  of  the 
same  magnitude  as  Lecompt's  run,  Miller's  run,  Cherry's  run, 
and  other  runs  which  head  in  the  dividing  ridge.  In  178S 
Lecompt's  run  was  known  by  that  name.  Between  Bfyantli 
station  and  Lecompt's  run,  the  following  runs  fall  into  North 
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Elkbom :  Little  North  fork.  Cherry's  run,  Miller's  lun,  David's 
fork.  Lane's  run,  M^Crackea's  run,  Drj  run,  M'Connell's  run, 
and  then  Lecompl's  run. 

John  Burns  slates,  that  about  thirty  or  thirty-three  years 
ago,  Samuel  Ayres  offered  him  a  reward  if  he  could  find  a  line 
or  corner  of  Oarnett's  survey,  and  he  hunted  frequently  but 
could  find  neither,  and  on  inquiring  of  John  Oarnett,  if  he 
could  show  either  a  line  or  corner  of  the  survey,  he  answered 
that  he  could  never  find  either,  but  he  supposed  the  land  must 
be  there.  There  was  much  cedar  about  the  mouth  of  Le- 
compt's  creek,  and  it  entered  up  the  creek,  between  a  half  and 
three  quarters  of  a  mile. 

William  Poindexter  says,  that  John  Oanlett  claimed  bis 
land  about  three  quarters  of  a  mile  below  Lecompt's  run  on 
Elkborn. 

Joseph  S.  Norris,  a  ^rveyor,  under  the  order  of  the  circuit 
court,  made  the  following  report  as  to  the  magnitude  of  the 
streams  of  water  which  fall  into  Elkhom  on  the  north  side 
below  Bryant's  station.  1.  David's  fork  at  the  mouth,  is  four 
poles  and  eleven  links  .wide;  higher  up,  beyond  back  water, 
three  poles  and  eighteen  links.  2.  Opossum  run  meanders  at 
the  mouth  one  pole  nt  high  water  mark ;  higher  up,  at  com- 
mon water  mark,  eighteen  links.  3.  Little  North  Eikhorn  is 
four  poles  wide  at  the  mouth ;  higher  up,  beyond  backwater, 
four  poles;  and  still  higher,  three  poles  and  twenty  links. 
4.  Cherry's  run  is  two  poles  and  twenty  links  wide  at  the 
mouth ;  above  back  water,  three  poles  and  five  links;  and  still 
higher,  three  poles.  5.  Miller's  run  is  two  poles  wide  and  ten 
links  at  the  mouth ;  above  back  water,  two  poles  and  eight 
links;  still  higher  up,  two  poles  and  twenty  links.  6.  Lane's 
run  is  two  thousand  one  hundred  and  six  poles  in  length, 
equal  to  six  miles  one  half  and  twenty^x  poles,  and  mea- 
sures, at  the  mouth,  two  poles  and  ten  links  high  water; 
common  water,  one  pole  three  links ;  above  back  water,  one 
pole  and  eight  links;  still  further  up,  one  pole  and  twenty 
links.  7.  Dry  run  measures  at  the  mouth,  high  water  marl^ 
five  poles ;  common  water,  four  poles ;  and  bigh^  up,  four 
poies.  8.  M'Cracken's  run  is  three  miles  and  a  half  and 
twelve  poles  long,  and  measures  at  the  mouth  one  pole,  and 
the  same  just  below  the  forks.    9.  Mile  branch  is  a  small 
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branch,  mesBures  the  whole  length,  five  hundred  and  rixteen 
poles.  10.  Blue  Spring  run  is  nine  hundred  and  sixty-five 
poles  long,  and  one  and  a  half  poles  wide  at  the  month;  higher 
up,  one  pole.  11.  M'Connell's  run  is  four  poles  and  twenty, 
one  links  wide  at  the  mouth,  high  water  mark;*  higher  up, 
three  poles  four  links,  common  water  mark.  12.  Lecompt's 
run  measures  at  the  mouth,  four  poles  and  eighteen  links ;. 
with  high  bflgiks  higher  up,  six  poles. 

This  evidence  establishes  several  points  which  are  essential 
tp  the  validity  of  GametCs  entry.  At  the  time  it  was  made, 
no  doubt -exists  that  Bryant's  station  was  settled,  and  that 
North  Elkhom  was  generally  ^nown  in  the  country.  These 
two  important  calls  in  the  entry  could  have  beeneasilyfound ; 
and  the  inquiry  must  be  made,  whether  the  locative  or  special 
call  has  been  established. 

The  calls  for  Bryant's  station  and  North  Elkhom,  and  the 
distance  to  the  seventh  bi|^  fork,  are  descdptive,  and  were  de- 
signed to  lead  the  inquirer  to  the  locative  or  special  call; 
which  was  intended  to  show,  with  certainty,  the  land  covered 
by  the  entry.  This  call  is  *'  near  the  mouth  of  the  seventh  big 
fork  falling  into  the  north  side  of  the  north  fork  of  Elkhorn." 

Perhaps  the  words,  *'  near  the  mouth*"  in  this  call,  under 
the  decisions  of  the  Kentucky  courts,  might  be  construed  to 
mean,  at  the  mouth,  which  would  give  them  reasonable  pre- 
cision, and  this  will  leave  the  call  for  the  **  seventh  big  foik," 
the  only  point  for  investigation.  Is  this  call  certain  1  Would 
it  lead  an  inquirer,  with  reasonable  diligence,  to  the  land  now 
in  controversy  1  If  it  would  not,  the  entry  cannot  be  sustained. 
The  call  for  the  "  seventh  big  fork**  is,  in  reality,  sufficiently 
specific;  but  does  it  designate  Lecompt's  run,  as  insisted  on  by 
the  complainants  1 

It  appears  fronrtheevidenice,  that  this  stream  of  water  was 
called  Lecompt's  run  from  the  year  1776,  and  that  this  name 
was  given  to  it  by  a  man  called  Lecompt,  who,  in  the  preced- 
ing year  made  an  improvement  on  it  The  other  runs  falling 
into  the  north  fork  of  Elkhorn  on  the  north  side,  between  Bry- 
ant's station  and  Lecompt's  run,  were  named  about  the  same 
time,  but  some  of  them  werexalled  by  different  names..  If 
ka  object  called  for  in  an  entry  is  well  known  by  two  naqnes, 
so  that  it  can  be  found  by  a  call  for  either,  such  a  call  will 
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support  the  entry.  It  is  therefore  do  substantial  objedign  to 
the  call  for  the  ^  seventh  big  fork,''  that  it  was  as  well,  or 
better  known  by  the  name  of  Lecompt's  run,  if  this  run  be  the 
*'  seventh  big  fork.^  Had  the  call  been  for  Lecompt's  run  in- 
stead of  the  *^  seventh  big  fork,"  the  evidence  in  the  case  would 
have  established  the  entry,  for  the  proof  is  clear  that  the  run 
was  known  by  that  name  generally,  before  the  entry ;  but  it 
must  rest  upon  the  call  for  this  run,  as  the  **  seventh  big  fork." 

Some  of  the  witnesses  state,  that  this  stream  of  water  was 
-known  by  the  name  of  the  *'  seventh  big  fork"  at  the  time  of 
the  entry;  and  others  testify,  that,  it  is  in  fact  the  seventh. 
Taking  the  whole  of  the  evidence  together,  it  does  not  appear 
that  the  name  of  this  run,  as  the  **  seventh  big  fork,"  is  estab- 
lished ;  it  may  have  been  called  by  that  name  by  a  few  per- 
sons^ but  many  of  the  witnesses  well  acquainted  with  the 
country,  and  with  this  stream  of  water,  before  the  entry  was 
made  and  ever  since,  and  who  knew  it  well  by  the  name  of 
Lecompt's  run,  never  heard  it  called  the  "seventh  big  fork." 

Is  it  in  fact  the  "  seventh  big  fork  1"  This  is  ^  call  which 
may  now  be  ascertained,  nearly  with  as  much  certainty,  as 
when  ft  was  made.  It  is  true  the  course  of  streams  of  water 
may  change  by  time,  and  their  currents  and  volume  of  water 
may  be  contracted  or  expanded,  but  such  calls  generally  con- 
tain greater  certainty  and  can  be  more  easily  established,  than 
those  which  are  artificial.  A  natural  boundary  is  more  certain, 
in  most  cases,  than  an  artificial  one,  and  is  less  liable  to  be 
altered  by  fraud  or  accident. 

Several  of  the  witnesses  swear  that  Lecompt's  run  is  the 
seventh  big  fork,  but  they  are  contradicted  by  others  equally 
respectable,  and  whose  knowledge  of  the  different  streams  of 
water  about  which  they  testify,  was  at  least  equal  to  the 
knowledge  of  those  whom  they  contradict 

Some  of  the  wiines&ief  say,  that  being  at  Bryant's  station, 
with  the  calb  of  Garnett's  entry  to  direct  them,  they  could 
have  found  bis  land  on  Lecompt's  run,  without  difiiculty.  If 
this  be  correct,  the  entry  must  be  sustained,  for  it  is  the  test 
by  which  a  valid  entry  is  known.  But  other  witnesses  equal 
ID  number,  say^^that  they  would  have  been  led  by  these  calls 
tu  look  for  Garnett's  land  on  M'ConnelVs  run,  or  some  one 
above  that  of  Lecompt's. 


86  SUPREME  COURT. 

[Qaraett  et  al.  ▼.  Jenkins  et  al.] 

Here  are  difTerencea  of  opinion  among  the  witnesses,  in 
regard  to  an  essential  fact,  and  if  there  were  no  other  guide 
than  the  opinion  of  the  witnesses,  as  stated  in  their  depositions^ 
it  might  be  difficult  for  the  court  to  come  to  a  satisfactory  con- 
clusion. It  is  true,  the  affirmative  facts  must  be  proved  by  the 
complainants,  before  they  can  affect  the  rights  of  the  defend- 
ants. The  defendants  are  in  possession  of  the  land,  and  have 
been  for  many  years,  some  or  all  of  them,  under  legal  titles, 
and  the  complainants  seek  to  recover  the  land  on  the  ground 
of  their  superior  equity.  Interests  ^hus  acquired,  and  which 
have  been  so  long  enjoyed,  ought  not  to  be  disturbed  by  an 
equitable  claim  which  is  not  clearly  established. 

If  the  complainants  clearly  sustain  their  entry  by  proof,  their 
equity  is  made  out,  and  they  may  well  ask  the  aid  of  a  court 
of  chancery  to  put  them  in  possession  of  their  rights.  But,  if 
their  equity  be  doubtful,  if  the  scale  be  nearly  balanced,  if  it 
do  not  preponderate  in  favour  of  the  complainants,  they  must 
fail, 

The  court  are  not  under  the  necessity  of  deciding  this  im- 
portant point  by  it  reference  to  the  depositions  alone,  but  ihhj 
are  aided  by  the  report  of  the  surveyor,  who  states  the  magni- 
tude of  the  different  streams  of  water  falling  into  the  north  side 
of  Elkhom,  which  he  ascertained  from  actual  measurement 
This  presents  the  facte  to  the  court  in  a  more  satisfactory  man- 
ner than  could  be  done  by  the  opinion  of  witnesses.  It  makes 
certain  that  which  before' rested  on  opinion. 

From  this  report  it  appears  that  Lane^s  run,  which  the  com- 
plainants contend  does  not  form  one  of  the  big  forks  that  fall 
into  I^orth  Elkhorn,  is  as  large  at  the  mouth  as  Miller's  run, 
which  is  admitted  to  be  one  of  those  forks ;  and  is  as  wide  as 
Cherry's  run,  except  ten  links,  which  is  also  admitted  to  be  a 
large  fork.  Lane's  run  is  six  and  a  half  miles  long,  and,  ac- 
cording to  one  of  the  witnesses,  discharges  more  water  than 
some  of  the  adjacent  branches. 

If  the  call  for  the  seventh  big  forl^  does  not  designate  Le- 
compt's  run,  the  entry  cannot  be  held  valid.  And  if  Lane's 
run  be  as  large  as  Miller's,  and  within  ten  links  as  wide  at  the 
mouth  as  Cherry's  run,  how  can  an  inquirer,  by  following  the 
directions  in  Oamett's  entry,  look  for  his  land  at  the  mouth  of 
Lecompt's  run.     By  whfit  rules  is  he  to  pass  over  without 
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counting  Lane's  run,  while  he  counts  Miller's  tun  and  Cher- 
ry's. If  the  latter  be  ten  links  wider  at  the  mouth  than  Lane's^ 
the  same  cannot  be  said  of  Miller's.  And  if  Lane's  run  be  not 
counted  as  one  of  the  big  forks  of  Elkhprn,  must  not  Mil- 
ler's be  passed  over  on  the  same  ground  t  But  if  Miller's  run 
be  counted,  must  not  Lane's  be  counted  also  1  And  if  they  be 
placed  in  the  same  class,  as  they  must  bi»,  from  iheir  size,  it  is 
equally  fatal  to  Garnett's  entry,  whether  they  be  counted  or 
not  counted.  If  counted,  Lecompt's  run  would  be  the  eighth 
*^  big  fork,"  if  not  counted,  it  would  be  the  sixth ;  so  that,  in 
either  case,  the  call  does  not  fix  the  land  of  Garnett  on  Le- 
compt's run. 

John  Garnett,  one  of  the  witnesses^  states,  that  the  surrey  of 
Garnett's  entry  was  made  at  the  mouth  of  this  run,  and  all 
the  lines  and  corners  regularly  marked,  except  the  line  which 
was  common  to  Garnett  and  Samuel.  But,  after  the  most 
diligent  search,  no  trace  of  this  survey  can  be  found ;  andi 
from  other  facts  proved  in  the  case,  it  is  probable  that  this  wit- 
ness has  mistaken  the  place  where  the  survey  was  made* 
But,  if  this  survey  were  fully  established,  as  stated  by  the 
witness,  it  could  not  aid  the  defect  in  the  special  call  of  the 
entry. 

It  is  a  well  settled  principle,  that  if  the  essential  call  of  an 
entry  be  uncertain  as  to  the  land  covered  by  the  jBirarrant,  and 
there  are  no  other  calls  which  control  the  special  call,  the  entry 
cannot  be  sustained.  In  the  case  under  consideration,  there 
are  no  calls  in  the  entry  which  control  the  call  for  the  ^'sev- 
entli  big  fork,"  and  that  this  call  would  better  suit  a  location 
at  the  mouth  of  M'Connell's  than  at  L3compt's  run,  has  been 
shown  by  the  facts  in  the  case.  This  uncertainty  is  fatal  tp 
the  complainant's  entry,  and  the  decree,  therefore,  of  the  cir- 
cuit court,  which  dismissed  the  bill,  must  be  afSrmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States' for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel ;  on  considera- 
Uon  whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  circuit  court  in  thisxause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 
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Jars  Watson  and  othcbs,  PLAiNTinrs  in  brroet.  John 

MSBCBB  AND  MARaABST  MeBCBB. 

In  1785  M.  tnd  wife  ezeoatod  a  de^  oonveyiDg  oeitun  lands  of  llie  jn^  to 
T,»  who  immodiatelj  recooTeyad  them  to  M.  The  objeot  of  the  oooToy- 
ance  was  to  yesi  the  laads  of  the  wife  in  the  bosband.  The  dead  of  M.  and 
wife  to  T.  was  not  acknowledged  according  to  the  forms  established  by  tba 
law  of  PannsylTania  of  90th  Ftfbraary  1770,  to  psss  the  astataa  of  ftmss 
eoTort;  and  after  the  death  of  the  wife  of  M.,  the  land  wss  reeorerad  in  an 
ejectment  from  the  heirs  of  M.  in  a  suit  instituted  against  him  by  the  heirs 
of  the  wife  of  M.  In  1826,  after  the  recovery  in  ejectment,  the  legisUtore 
of  PennsjlTsniapsssed  an  act,  the  objeot  of  which  was,  to  core  sll  defeotiTa 
acknowledgements  of  this  sort,  and  to  give  them  thn  sama  sIBoaey  as  if  Ihay 
had  been  originally  taken  in  the  proper  form.  The  plaintiffii  in  the  ojeo^ 
ment  claimed  title  to  the  premises  under  James  Mercer  the  husband ;  and 
the  defendants,  as  heirs  at  law  of  his  wife,  who  died  without  issue.  This 
ejectment  was  brought  after  the  passsge  of  the  act  of  1686. 

The  authority  of  this  court  to  examine  the  oonstitutionality  of  the  ael  of  1826^ 
extends  no  &rther  than  to  ascertain,  whether  it  Tiolatas  the  constitution  of 
the  United  States;  the  question,  whether  it  Tiolates  the  constitution  of 
Pennsylvania,  is,  upon  the  present  jsrit  of  error,  not  before  the  coort. 

This  court  has  no  right  to  pronounce  an  act  of  the  state  legislature  Toid,  m 
contrary  to  the  constitution  of  the  Unitsd  States,  from  the  mere  fact  that  it 
devests  antecedent  veslsd  rights  of  property.    The  constitution  of  tha 

United  States  does  not  prohibit  the  states  from  passing  retrospective  laws 
generally ;  but  only  ex  post  facto  laws.  It  has  been  solemnly  settled  by  this 
court,  that  tho  phrase,  ex  post  facto  laws,  is  not  applicable  to  civil  laws,  bat 
to  penal  and  criminal  laws;  which  punish  no  party  for  acts  antecedently 
done  which  were  not  punishable  at  all,  or  not  punishable  to  the  extent  or  in 
the  mannor  prescribed.  Ex  post  ftcto  laws  relate  to  penal  and  criminal 
proceedings  which  impose  punishmei^ts  or  forfeitures ;  and  not  to  civil  pro- 
ceedings which  affect  private  righte  retrospeotively. 

The  act  of  1896  does  not  violate  the  obligation  of  any  contract,  either  in  its 
terms  or  ite  principles.  It  does  not  even  affect  to  touch  any  title  acquired 
by  a  patent  or  any  other  grant.  It  supposes  the  titles  of  the  femes  covert 
to  be  good,  however  acquired:  and  even  pt<mdes  that  deeds  of  conveyance 
made  by  them  shall  not  be  void,  because  there  is  a  defectiTO  acknowledge* 
ment  of  the  deeds,  by  which  thoy  have  sought  to  transfer  their  title.  So  far 
then  as  it  has  any  legal  operation,  it  goes  to  confirm  and  not  to  impair  the 
contract  of  the  femes  covert.  It  gives  the  very  effect  to  their  acte  and  con- 
tracte  which  they  intended  to  give ;  and  which,  horn  mistake  or  aoeidant» 
has  not  been  effected. 

The  oases  Calder  v.  Bull,  3  Dall.  Rep.  386, 1  Cond.  Rep.  ITS;  l*letoher  v. 
Peck,  5  Cmnch's  Rep.  138,  2  Cond.  Rep.  308;  Ogden  v.  Saunders,  IS 
Wheat.  Rep.  266, 6  Cond.  Rep.  583 ;  and  Satterlee  v.  Matthewsoo,  2  Patera's 
Rep.  380,  fully  recognise  this  doctrine. 
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ERROR  to  the  supreme  court  of  the  state  of  PeftnsylvaDia. 

Id  1826|  the  defeodants  in  error,  John  Mercer  and  Margaret 
Mercer,  instituted  an  action  of  ejectment  in  the  district  court 
of  the  city  and  county  of  Lancaster,  against  Jane  Watson  and  * 
others^  the  plaintiflb  in  error,  for  the  recovery  of  a  tract  of  land 
in  Lancaster  county,  and  a  verdict  and  judgment,  under  the 
charge  of  the  court  in  favour  of  the  plaintiffi,  were  rendered  in 
their  favour. 

The  plaintifli  prosecuted  a  writ  of  error  to  the  supreme  court 
of  Pennsylvania,  and  in  183S  that  court  affirmed  the  judgment 
of  the  district  court. 

The  land  in  controversy  was  part  of  a  tract  held  under  a 
patent  granted  by  the  proprietaries  of  Pennsylvania  to  Samuel 
Patterson  on  the  19th  October  1743;  and  by  regular  descent 
became  Yestei  in  Margaret  Pattersov,  the  -daughter  of  the 
patentee,  who  afterwards  intermarried  with  James  Mercer ; 
who  had  five  children  by  a  former  wife,  now  represented  by 
the  defendants  in  error. 

For  the  purpose  of  vesting  the  land  in  controversy  in  her 
husband  in  fee  simple,  Margaret  Mercer  on  the  30th  May 
1785,  together  with  her  husband,  James  Mercer,  executed  a 
conveyance  thereof  to  a  certain  Nathan  Thompson,  who  on 
the  same  day  reconveyed  the  said  land  to  James  Mercer  in  fee. 
This  deed  was  not  acknowledged  by  Margaret  Mercer  accord- 
ing to  the  forms  prescribed  by  the  act  of  assembly  of  Pennsyl- 
vania of  1770,  enacted  for  the  purpose  of  making  the  convey- 
ances of  real  estate  by  femes  covert  valid. 

After  the  death  of  Margaret  Mercer  in  1805,  David  Watson, 
in  right  of  his  wife,  the  heir  at  law  of  Margaret  Mercer,  to 
whom,  if  the  conveyance  of  30th  May  1785  was  invalid,  the 
land  in  controversy  ha^}  descended ;  instituted  an  ejectment  for 
the  same,  alleging  that  the  acknowledgement  of  the  deed  being 
defective,  the  same  was  absolutely  void.  In  this  suit  Watson 
and  wife  recovered  the  premises,  and  went  into  possession 
thereof.  Afterwards  John  and  Margaret  Mercer  instituted  an 
ejectment  against  Watson,  then  in  possession  of  the  premises, 
and  in  1823  that  suit  was  decided  in  the  supreme  court  of 
Pennsylvania  in  favour  of  the  defendants  in  the  ejectment  ^ 
thus  affirming  the  decisiofi  in  the  first  case. 
VOL.  viii. — ^M 
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On  the  3d  day  of  April  1826  the  legislature  of  Pennsylvania 
made  the  following  law. 

^^A  supplement  to  an  act  entitled  *  an  act  for  the  better  con- 
firmation of  the  estates  of  pei*sons  holding  or  claiming  under 
feme  coverts,  and  for  establishing  a  mode  in  which  husband 
and  wife  may  hereafter  convey  their  estates.' 

"  Whereas,  by  the  act  of  assembly,  to  which  this  is  a  supple- 
ment, it  is  enacted  that  the  estates  of  feme  coverts  -may  be 
tvansferred  by  deed  executed  by  the  husband  and  wife,  and 
by  them  acknowledged  before  certain  officers :  And  whereas, 
under  this  act,  estates  of  great  value  have  been  bona  fide  sold 
by  husband  and  wife  for  a  legal  and  sufficient  consideration, 
and  the  deeds  therefor  have  been  by  them  acknowledged  be- 
fore the  proper  officer ;  but,  in  many  cases,  the  mode  of  making 
such  acknowledgement  hatl\,  been  imperfectly  set  forth  in  the 
certificate :  And  it  hath  been  held  by  the  supreme  court,  that 
deeds  transferring  the  rights  and  interests  of  feme  coverts  are 
invalid  and  void,  unless  certain  requisites  of  the  acknowledge- 
ment of  such,  deeds  provided  by  the  said  act,  shall  appear  upon 
the  face  of  the  certificate  of  su<Ai  acknowledgement  to  have, 
been  pursued,  and  in  all  such  cases  it  is  but  just  and  reasonable 
that  persons  who  hold  such  estates,  shouldgaot,  in  any  case,  be 
disturbed  in  the  enjoyment  of  them  thus  equitably  acquired, 
nor  divested  thereof  under  any  pretence  whatsoever :  Now,  for 
the  purpose  of  carrying  into  efiect  the  real  intent  of  the  parties, 
and  of  quieting  and  securing  the  estates  so  transferred, 

*'  Section  1.  Be  it  enacted,  by  the  senate  and  house  of  repre- 
sentatives, of  the  commonwealth  of  Pennsylvania,  in  general 
assembly  met,  and  it  is  hereby  enacted,  by  the  authority  of 
the  same.  That  no  grant,  bargain,  sale,  feoffinent,  deed  of  con- 
veyance, lease,  release,  or  other  assurance  of  any  lands,  tene- 
ments and  hereditaments  whatsoever,  heretofore  bona  fide 
made  and  executed  by  husband  and  wife,  and  acknowledged 
by  them  before  some  judge,  justice  of  the  peace,  or  other  officer 
authorized  by  law  within  this  state,  or  an  officer  in  one  of  the 
United  States,  to  take  such  acknowledgement,  or  %which  may 
be  so  made,  executed  and  acknowledged  as  aforesaid,  before 
the  .1st  day  of  September  next,  shall  be  deemed,  held,  or  ad- 
judged invalid,  or  defective,  or  insufficient  in  law,  or  avoided 
or  prejudiced  by  reason  of  any  informality  or  omission  in  set- 
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ting  forth  the  particulars  of  the  acknowledgement  made  before 
such  officer  as  aforesaid,  in  the  certificate  thereof,  but  all  and 
every  such  grant,  bargain  and  sale,  feoffment,  deed  of  convey- 
ance, lease,  release,  or  other  assurance  so  made,  executed,  and 
acknowledged  as  aforesaid,  shall  be  as  good,  valid,  and  effect^ 
lial  in  law,  for  transferring,  passing,  and  conveying  the  estate, 
right,  title  and  interest  of  such  husband  and  wife,  of,  in,  and  to 
the  lands,  tenements,  and  hereditaments  mentioned  in  the  same, 
as  if  all  the  requisites  and  particulars  of  such  acknowledge- 
ment mentioned  in  the  act  to  which  this  is  supplementary, 
were  particularly  set  forth  in  the  certificate  thereof,  or  appeared 
upon  the  face  of  the  same." 

In  1829,  the  defendants  in  error,  John  and  Margaret  Mercer, 
instituted  another  ejectment  for  the  land,  claiming,  that  the 
deed  of  SOth  of  May  1785  had  been  made  valid  by  the  act  of 
assembly  of  18S6,  and  a  verdict  for  the  plaintiff  was  rendered 
in  the  district  court  of  the  city  and  county  of  Lancaster,  the 
judgment  of  which  court  upon  the  verdict  was  affirmed  in  the 
supreme  court  of  Pennsylvania.  From  that  judgment  of  the 
supreme  court,  the  case  came  before  this  court  by  writ  of  error. 

The  case  was  presented  to  the  court  on  printed  arguments, 
by  Mr  Hopkins  and  Mr  Montgomery  for  the  plaintiffs  in  error, 
and  by  Mr  Rogers  for  the  defendants.  As  the  court  decided 
no  other  points  but  those  in  which  the  constitutionality  of  the 
act  of  1836  was  presented,  the  arguments  upon  the  other 
questions  raised  in  the  case  are  omitted. 

The  counsel  for  the  plaintiffs  in  error  contended, 
1.  That,  under  the  laws  and  constitution  of  Pennsylvania, 
and  the  constitution  of  the  United  States,  the  title  and  pos- 
session of  the  plaintiffs  in  error  to  the  land  in  dispute  was  sacred, 
and  could  be  disturbed  or  violated  by  no  judicial  proceedings 
known  to  the  said  laws  and  constitutions ;  and,  a  fortiorij  by 
no  legislative  enactment. 

i.  That  the  act  of  3d  April  1826,  as  applied  to  this  case,  is 
unconstitutional  and  void;  divestl  g  the  vested  rights  of  the 
plaintiffi  in  error  to  the  property  in  dispute,  and  impairing  the 
obligation  of  the  contracts  under  which  they  recovered  and 
held  the  same ;  transcending  the  power  of  the  legislative  branch 
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of  government;  and  subverting  all  the  protection-  guarantied 
to  property  and  contracts  by  the  constitution  of  the  United 
States,  as  well  as  of  the  stale  of  Pennsylvania. 

For  the  plainliflb  in  error,  it  was  argued  by  Mr  Montgomery, 
that  the  legislature  of  Pennsylvania  could  not,  by  the  act  of 
April  3d  1806,  divest  the  property  of  the  Watsons  and  vest  it 
in  the  Mercers.  For  if  this  act  be  construed  to  be  appUed  to 
this  case,  and  be  considered  as  a  constitutional  exercise  of  legis- 
lative power,  this  will  be  the  inevitable  result. 

The  grant  of  the  proprietaries  to  Samuel  Patterson  on  the 
19th  October  1753,  was  recognised  by  the  legislature  on  the 
S7th  November  1779,  find  the  act  of  that  date,  1  Smith  479—* 
481,  confirming  the  title  of  the  grantees,  amounted  to  a  new 
grant  and  a  contract,  that  Samuel  Patterson  should  hold  the 
land  thus  acquired  to  him,  his  heirs  and  assigns ;  and  the  ob- 
ligation of  this  contract  was,  as  he  had  fully  paid  for  the  estate, 
that  he  should  hold  it  according  to  the  laws  of  the  land,  and 
not  be  divested  of  it,  except  by  due  course  of  law.  The  legis* 
lature  would  have  had  no  right  to  resume  it,  or  grant  it  to 
another.  Terret  v.  Taylor,  9  Cranch  43, 292 ;  Pawlet  v.  Clark, 
4  Wheaton  683;  Fletcher  v.  Peck,  6  Cranch  87;  New  Jersey 
V.  Taylor,  7  Craifeh  164.  Ahd  surely,  what  they  cannot  do 
directly,  they  will  not  be  permitted  to  accomplish  by  indirect 
means.  Sarah  Watson  recovered,  in  the  suits  of  1805,  by  vir- 
tue of  the  obligation  of  this  contract,  as  contained  in  the  grant. 
The  land  was  withheld  from  her ;  she  applied  for  redress  to  the 
judicial  power,  whose  duty  it  was  to  expound,  administer  and 
enfoice  the  law,  Ogden  v.  Blackledge,  2  Cranch  272 ;  and 
she  recovered  her  estate.  Why  1  Because  she  had  a  vuUd 
right  to  it.  A  vested  right  is  defined  to  be  '*  the  power  to  do 
certain  actions,  or  possess  certain  things  according  to  the  laws 
of  the  land."  1  Adams  (New  Hampshire)  203 ;  12  S.  and 
R.  360.  Immediately  upon  the  death  of  her  sister,  the  right 
descended  to  her,  and  it  became  eo  instante^  vested  in  her. 
Whence  was  it  derived  ?  From  the  patent,  and  from  its  con- 
firmation by  the  act  of  the  legislature  in  1779.  This  was  a 
contract  executed ;  and  it  is  respectfully  urged,  that  in  Penn- 
sylvania, there  can  be  no  vested  right  to  land,  that  is  not  de- 
rived from  contract.  The  whole  system  of  land  titles  in  Penn- 
svlvania  rests  on  this  basis^  and  there  is  no  trace  of  any  title 
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in  that  state,  which  did  not  originate  in  a  grant,  12  8.  and  R. 
371 — Sy  380;  or  was  perfected  by  patent,  after  having  incepted 
by  improvement. 

And  no  vested  right  can  be  taken  away  or  interfered  with, 
except  by  impairing  the  obligation  of  the  contract  on  which 
it  is  based,  and  whence  it  springs. 

Can  it  be  doubted  that  this  was  a  vested  right  1  Why  the 
very  terms  of  the  definition  embrace  if,  even  to  the  letter.  In 
the  action  of  ejectment,  the  plaintiff  must  show  a  right  of 
entry.  Sarah  Watson  proved  she  had  '^  the  power  to  do  this 
tbing.**  But  the  plaintiff  must  prove  that  he  has  a  right  to 
the  possession.  Sarah  Watson  proved  that  she  had  a  right 
*'  to  possess  this  land  according  to  the  laws^f  the  land.**  Can 
any  case  come  more  completely  within  the  very  letter  of  the 
definition.  The  act  of  3d  April  1826  surely  cannot  be  retro- 
spectively construed,  so  as  to  embrace  this  case;  for  such  a 
construction  would  make  the  law  odious  and  void ;  2  DalL 
810;  SI>all.S88;  7John.477;  1  Kent's  Comm.  455 ;  12  & 
and  R.  360 ;  4  S.  and  R.  401 ;  18  8.  and  R.  256 ;  15  8.  and 
R,  72 ;  2  Show.  17,  2 ;  1  Vent  830 ;  4  Burr.  2460 ;  1  Wash. 
132;  3  Call  218;  2  Cranch  272;  1  Hen.  and  Mun.  205; 

1  Binney  607;  2  Gall.  150;  3  Keble  543;  2  Inst  292,  474; 

2  Ch.  R.  302 ;  Trice's  Ch.  77 ;  2  Ath.  87 ;  4  Wheaton  207 ; 
12  Wheaton  267, 271,  295, 301, 327 ;  8  Wheaton  12 ;  8  Mass. 
423, 430. 

But  is  it  applicable  to  it  at  all? .  The  deed  of  30th  May  1 785, 
had  been  judicially  declared  to  be  a  void  thing,  utterly  inope- 
rative; and,  consequently,  incapable  of  any  confirmation. 
Coke  Litt.  295,  b;  Gilbert's  Ten.  75;  8  Cowen  544,  588; 
16  John.  110;  20  John.  301 ;  Newland  on  Con.  31  ;  3  Bur- 
rows 1805;  2  P.  Williams  144.  It  would  never  have  been 
enforced  against  Margaret  Mercer,  in  equity ;  5  Day  492 ; 
7  Conn.  224.  The  Mercers  had  failed  in  their  ejectments, 
not  from  want  of  proof  of  the  due  eTecution  of  the  deed  of 
80th  May  1785,  as  it  seems  to  be  supposed  by  the  chief  justice, 
but  because  that  deed  was  utterly  and  absolutely  void;  and 
this  will  be  found  to  have  been  the  express  decision  in  every 
case  in  which  the  point  was  mooted.  The  act  of  24th  Feb- 
ruary 1770  imposed  d  high  judicial  duty  on  the  examining 
niagistrate ;  and,  where  it  was  not  performed  by  him  accord- 
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ing  to  the  directions  of  the  statute,  the  coDtract  was  held 
utterly  void ;  not  because  the  "  graniee  had  failed  in  proof  of 
its  execution,''  but  because  the  grantor,  the  jtau,  wnvt^  was 
utterly  incapable  of  making  any  contract,  or  doing  any  act, 
except  in  the  mode  directed  by  the  statute.  1  Binney  470 ; 
2  Inst.  515;  2  Kent's  Com.  168. 

How  pan  the  act  of  3d  of  April  1826,  operate  upon  it  at  all  1 
If  by  way  of  confirmation,  then  it  forms  a  new  rule  for  a  past 
case,  and  transcends  the  legislative  power:  2  Cranch  272. 
Nay,  it  does  more ;  for  Margaret  Mercer,  if  living,  could  by  no 
act  re-create  this  deed,  so  as  to  give  it  validity  from  its  date. 
16  John.  110;  20  John.  301 ;  4  Binney  1.  It  is  called,  an 
explanatory  act ;  but  if  it  be  true  that  it  introduces  a  new 
rule  of  construction,  then  it  is,  quoad  hoc,  a  repeal  of  the 
fakw  of  1770;  for  it  is  an  undeniable  principle  that,  where 
a  subsequent  statute  makes  a  dilBTerent  provision  on  the  same 
subject,  it  is  not  an  explanatory  act,  but  an  implied  repeal  of 
the  former,  7  John.  496,  497  ;  and  if  it  be  a  repeal  of  the  act 
of  1770,  it  can  have  no  effect  in  divesting  rights  acquired  under 
the  former  act.  8  Wheaton  493.  So  that,  quacunque  via 
data,  this  case  ought  not  to  be  held  to  be  embraced  by  it.  It 
isy  therefore,  respectfully  submitted,  that  these  cases  are  not 
embraced  by  the  act  of  3d  of  April  1826 ;  and  that,  by  apply- 
ing and  making  it  the  ground  of  their  judgment,  the  supreme 
court  of  Pennsylvania  have  given  it  a  construction  which  makes 
it  void,  80  far  as  regards  them  ;  for  it  is  in  direct  opposition  to 
the  first  article  of  the  tenth  section  of  the  constitution  of  the 
United  States,  which  prohibits  any  state  from  passing  an  '*  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts." 

A  law  may  be  constitutional  in  its  application  to  some  cases, 
and  void  as  to  others.  3  W.  C.  C.  R.  318,  319  ;  12  Wheaton 
261,  262,  299,  302,  304,  327 ;  and  all  the  judges  of  this  court, 
it  is  believed,  have  so  held.  Indeed,  it  seems  to  have  been 
conceded  by  all,  in  the  great  case  of  Ogden  v.  Saunders,  that 
retrospective  legislation,  operating  upon  past  contracts,  so  as  to 
impair  their  obligation,  would  be  unconstitutional  and  void. 
It  was  so  held  in  Sturges  v.  Crowninshield,  4  Wheaton  122 ; 
M'Millan  v.  M'Neill,  4  Wheaton  209 ;  Smith  v.  Mechanics' 
Bank,  6  Wheaton  131 ;  Dartmouth  College  case,  4  Wheaton 
613.     Now,  the  act  of  3d  April  1826  can  embrace  this  case 
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only  by  a  retrospective  operation ;  and  the  question  then  arises^ 
does  it  not  impair  the  obligation  of  a  contract,  within  the 
meaning  of  the  constitution  of  the  United  States  1  The  extent 
of  the  change  made  in  the  contract,  or  the  evidence  of  it,  does 
not  vary  the  principle.  8  Wheaton  84,  75,  76  ;  12  Wheaton 
327.  A  change  in  the  evidence,  if  it  go  to  defeat  a  right  al- 
ready vested  under  the  contract,  would  equally  impair  its  obli- 
gation. It  surely  could  not  be  contended  that  a  will  of  lands^ 
not  executed  according  to  the  statute,  could,  by  a  repeal  of  it, 
or  a  change  so  as  to  make  it  conformable  to  the  very  case  sup- 
posed, be  made  valid  and  operative,  so  as  to  defeat  the  estate  of 
the  heir,  acquired  and  vested  by  descent.  Similar  illustrations 
of  the  principle  are  given  by  all  the  learned  judges  who  deliv- 
ered opinions  in  the  case  of  Ogden  v.  Saunders ;  and  a  most  apt 
one  upon  the  statute  of  limitations,  by  the  chief  justice,  in 
Sturges  V.  Crowninshield. 

It  has  been  attempted,  and,  with  great  confidence  it  is  sub- 
mitted, with  success,  to  prove  that  Sarah  Watson  could  never 
have  recovered  this  land  but  by  force  of  a  vested  right  acquired 
by  contract ;  and  that  in  the  same  way  her  grandchildren  suc- 
cessfully resisted  the  claim  of  the  defendants,  and  obtained  a 
final  judgment  against  them,  on  3d  of  June  1820.  If  this  act 
be  construed  to  apply  to  this  case,  the  inevitable  consequence 
is,  that  it  divests  this  right  thus  vested  under  the  contracts^ 
impairs,  nay  destroys,  its  obligation,  and  takes  the  property 
from  them  to  give  it  to  the  Mercers,  whom  the  supreme  court 
twice  decided  had  no  title  or  even  the  shadow  of  claim.  But 
it  is  said  the  effect  of  thi^  act  is  to  afiirm,  and  not  destit>y  a 
contract,  and  that  thiscircumstance  brings  the  case  fully  within 
the  principle  of  Satterlee  v.  Matthewson,  decided  by  this 
court.  2  Peters  380.  Now,  according  to  the  distinction  taken 
in  Ogden  v.  Saunders,  between  a  contract  and  its  obligation, 
it  is  manifest  that  the  contract  between  Satterlee  and  Mat- 
thewson was  valid  as  between  themselves,  although  the  muni- 
cipal law  gave  it  no  obligation.  Each  party  was  competent 
to  make  a  contract,  for  each  was  sui  juris ;  and  the  contract  in 
that  case  was  bettveen  the  very  parties  to  the  suit.  In  this 
case,  Margaret  Mercer  was  wholly  incompetent  to  make  any 
contract  She  was  not  sui  juris,  but  wholly  sub  potestate  viri  ;• 
and  every  thing  she  did  was  merely  void.     1  Black.  Com.  444; 
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LUt.  86C.  669,  670.    She  would  not,  and  could  not,  have  been 
aifected  by  this  deed  after  her  coverture  ceased.     5  Day  49S.» 

But  again  :  this  is  an  attempt  to  set  up  a  contract,  not  be- 
tween the  parties  to  this  suit,  but  between  strangers.  What 
connexion  is  there,  or  ever  was  there,  between  Sarah  Watson 
and  Niaithan  Thompson,  from  whom  James  Mercer  derived  title 
immediately;  or  between  her  and  James  Mercer,  who  conveyed 
to  Thompson  T  They  are  strangers  in  blood  and  estate.  So 
that  there  is,  it  is  believed,  no  analogy  between  the  cases  what- 
ever. But  there  is  another  all-powerful  distinction  between 
that  case  and  this,  which  must  wholly  refute  the  argument 
drawn  from  this  source.  No  final  judgment  ever  was  rendered 
in  that  case ;  a  venire  de  novo  was  awarded  after  the  reversal 
of  the  judgment ;  and  it  would  have  been  perfectly  competent 
to  the  court  to  have  corrected  the  error  of  the  first  decision  : 
and  so  the  act  of  assembly  was  not  essential  to  the  validity  of 
the  claim  of  Mrs  Matlhewson.  But  here,  if  the  Mercers  recov- 
ered at  all^  it  is  by  mere  force  of  the  act  of  3d  April  1826. 

It  is  a  perversion  of  terms  to'  say  that  Satlerlee  acquired  a 
vested  right  by  the  decision  made  in  1825 ;  for  no  final  judgment 
was  rendered  in  the  case  at  all.  But  how  different  the  cause 
now  under  consideration.  Here  the  heir  recovered  by  virtue  of 
her  vested  right  under  the  contract,  and  was  put  in  possession  of 
the  land;  the  mesne  profits  were  adjudged  her  as  a  compensa- 
tion for  her  loss,  and  she  was  remitted  to  her  original  estate,  so  as 
to  make  her  title,  by  operation  of  law  and  lapse  of  time,  valid 
agaihst  the  whole  world.  Her  grandchildren  had  defeated  the 
very  persons  now  suing,  and,  by  obtaining  the  judgment  on  3d  of 
June  1820,  acquired  an  additional  protection  from  the  statu- 
tory provisions  of  the  act  of  the  13th  April  1807. 

But  further :  the  eflfect  of  the  judgment  in  SatterleeVcasewas 
not  to  impair  the  patent  to  Wharton  tinder  which  he  claimed : 
it  was  left  in  full  force,  so  as  to  afford  him  every  remedy  to  which, 
at  law,  he  was  entitled.  All  that  the  decision  of  the  act  of  assem- 
bly did,  was  to  prevent  a  particular  defence  that  affected  merely 
the  right  of  possession  to  the  land  in  that  action,  without  touch- 
ing the  titles  of  the  respective  parties  at  all.  How  different  is 
this  case.  Here  are  no  conflicting  pate/its :  if  these  judgments 
be  affirmed,  the  consequence  inevitably  is,  that  the  estate  goes 
from  the  blood  of  Samuel  Patterson  and  passes  to  strangers. 
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What  boots  it  if  (he  patent  be  available  against  the  state^  if 
they  have  the  power  to  take  the  land  irom  the  heirs  of  the 
original  grantee,  who  paid  for  it,  and  give  it  to  strangers) 
Of  what  avail  is  it  Ihat  courts  may  recognize,  and  protect  and 
enforce  contracts,  and  the  rights  that  spring  from  them,  if  the 
legislature  may,  at  pleasure,  thus  impair  them  1  The  act  in 
question  may  be  a  perfectly  pcoper  and  legitimate  exertion  of 
legislative  powfer,  if  construed  so  as  to  protect  the  rights  in* 
tended  to  be  secured  by  it.  But  if  the  construction  put  upon 
It  by  the  supreme  court  of  Pennsylvania  be  sustained,  then  it 
is  an  act  of  iegislativo  power  far  irunscending  even  the  boasted 
omnipotence  of  the  British  parliament.  It  breaks  down  all  the 
security  of  property  derived  from  contract,  and  resolves  every^ 
man's  title  into  a  tenure  $it  legislative  will ;  it  overturns  solemlft 
decisions  of  the  courts  oi  the  last  resort,  by  which  even  these 
courts  themselves  were  so  bound  that  iBey  could  not  fail  to 
obey  them ;  and  it  leaves  eycry  thing  relating  to  personal  rights 
or  private  property,  not  under  the  protection  of  the  constitution, 
where  the  people  placed  it,  to  be  expounded  by  the  judtciai-y, 
but  in  the  variable  and  ever  changing  mind  of  the  popular 
branch  of  the  govepiment. 

The  repeal  of  laws,  the  abrogation  of  treaties,  even  the  dis- 
ruption of  empires,  have  hitherto  been  held  not  to  affect  private 
rights  previously  acquired  and 'vested;  but  if  the  doctrine 
advanced  in  Mercer  v.  Watson  be  sustained,  all  these  solemnly 
settled  principles  are  overturned,  apd  a  simple  legislative  enact* 
ment  is  enabled  to  do  that  which  the  most  violent  revolutions 
have  hitherto. been  unable  to  effect ;  and  rights  heretofore  cop- 
sidered  as  sacred  as  justice  hei-self,  are  all  consigned  to  popular 
wiU  and  popular  excitements. 

It  is,  therefore,  respectfully  submitted  that  the  judgments  of 
the  supreme  court  of  Pennsylvania  must  be  reversed,  because 
they  give  to  the  act  of  the  3d  of  April  1836,  a  construction 
«which,  so  far  as  regards  this  case,  makes  it  manifestly  uncon- 
stitutional and '  void  :  for  it  divests  vested  rights  acquired  by 
contract ;  destroys  the  obligation  of  the  contracts  under  which 
the  Watsons  held,  and-  gives  their  estate  to  the  Mercers  in  a 
way  that  even  Margaret  Mercer  herself  could  not  do— for  she 
could  never,  have  re-created  this  deed  so  as  to  make  it  operate 
from  it  ;>  date;  subverts  the  judicial  power;  makes  it  subservient 
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d8  SUPREME  COURT. 

(Wation  and  otben  t.  Merear.] 
to  the  legislative  will,  and  dirisclly  contravenes  the  tenth  sec- 
tion of  the  first  article  of  tl|ie  constitution  of  the  United  States ; 
whichi  according  to  the  construction  given  to  it  by  this  court, 
shields  and  protects,  all  contracts,  executed  and  executory,  real 
and  personal,  from  the  infllaence  of  state  legislation  that  impairs 
their  obligation. 

Mr  Rogers,  for  the  defendants  in  error,  argued  : 

1.  That  the  act  of  Sd  of  April  is  not  an  ex  post  facto  law, 
nor  law  impairing  the  obligti:tion  of  a  contract,  either  express 
or  implied.  And  in  this  particular,  it  has  nothing  to  do  with 
the  constitution  of  the  United  States. 

S.  That  the  act  in  question  is  an  explanatory  law,  altering 
a  rule  of  evidence  merely.  It  does  not  divest  titles,  nor  divest 
vested  rights ;  and  it  is  not  unconstitutional,  if  it  did. 

The  considerations  of  these  two  propositions  will  meet  the 
argument  of  the  plaintiffs  in  error,  before  the  supreme  court  of 
Pennsylvania,  and,  it  is  presumed,  will  equally  answer  that 
purpose  here. 

The  act  of  the  Sd  of  April  1826,  is  retrospectwe  in  its  opera- 
tion, and  so  designed  by  its  framers.  It  is  not  for  this  cause 
vnconstHutumal.  The  power  of  a  legislature  to  pass  retrospec- 
tive laws,  is  no  where  taken  away,  or  prohibited  by  the  consti- 
tution  of  the  United  States.  It  is  true,  a  state  cannot  pass  an 
ex  post  facto  law  which  is  a  retrospective  criminal  law,  but  it 
can  a  retrospective  civil  law.  Expressum  facit  cessare  taciturn, 
says  a  maxim  of  the  law. 

This  power  of  passing  retrospective  laws  by  a  state,  has  been 
repeatedly  decided  to  be  constitutional  in  Pennsylvania.  See 
Underwood  v.  Lilly,  10  S.  and  R.  97 ;  Barnbaugh  v.  Barn* 
baugh,  1 1  Serg.  and  R.  72.  So  also,  in  i\tz  supreme  court  of 
the  United  States,  in  Satterlee  v.  Matthewson,  2  Peters  380. 

The  same  principle  was  decided  in  Pennsylvania  and  is  re- 
ported in  J  5  Serg.  and  R.  72  ;  which,  in  the  supreme  court  of 
the  United  States,  was  quoted  as  authority  in  tlie  cas^  of  Ni- 
cholson's beirs  and  others,  reported  in  7  Peters  469. 

The  act  in  question  is  constitutional,  unless  it  is  an  ex  post 
.  facto  law,  or  law  impairing  the  obligation  of  a  contract.  Sat- 
terlee V.  Matthewson,  2  Peters  580.  It  is  not  an  ex  post 
fiicto  law,  because  such  a  law  relates  to  criminal  matters  alone. 
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Calder  y.  Bull,  -3   Dallas  386,  396  ;    Fletcher  v.  Peck,  6 
Cranch  138 ;  Commonwealth  v.  Lewis,  6  Binney  271. 

Then,  does  the  act  violate  a  coniract  ?  What  is  a  contract  ? 
It  is  an  agreement  between  two  or  more  parties  to  do  or  not  to 
do  certain  acts. 

The  contracts  embraced  by  the  clause  in  the  constitution 
referred  to,  the  first  clause  of  tenth  article,  include  those  which 
are  executed,  such  as  grants,  and  such  as  are  executory,' and 
this,  whether  between  individuals  only,  or  between  a  state  and 
individuals.  This  position  is  abundantly  decided  in  Fletcher 
▼.  Peck,  6  Cranch  136 ;  Green  v.  Biddle,  8  Wheaton  1,  9S ; 
Providence  Bank  v.  Billings,  4  Peters  514. 

The  clause  embraces  no  other  contracts  except  thosA  for 
property,  or  some  object  of  value.  See  case  of' Dartmouth  Col- 
lege, 4  Wheaton  637,  644.  It  did  not  embrace  any  other 
contracts  than  express.  Implied  contracts  are  excluded ;  ex- 
cept, perhaps,  indeed,  such .  as  are  implied  from  the  nature  or 
terms  of  a  prior  agreement.  This  distinction  is  expressly 
taken  by  the  supreme  court  in  the  case  of  Jackson  v.  Lamp- 
hire,  3  Peters  280.  Judge  Baldwin  says,  *'  Where  there  is  na 
express  contract,  c.ourts  will  not  create  a  contract  by  implica- 
tion.^ 

But  where  is  the  contract  impaired  by  this  act  of  the  legist 
lature  of  Pennsylvania  1  It  is  contended  there  is  none,  either 
express  or  implied.  If  so,where  is  it  1  '  How  does  it  arise,  and 
who  are  the  parties  to  it  1  The  inquiry  is  important,  because  the 
party  complaining  must  show  it.  It  is  not  sufficient  to  allege, 
that  the  constitution  has  been  vio^ted.  Courts  will  not  declare 
laws  unconstitutional  for  light  or  trivial  causes.  *^This 
power,"  says  chief  justice  Tilghman,  3  Serg.  and  R.  73,  **is 
a  power  of  high  responsibility,  and  not  to  be  exercised  but  in 
cases  free  from  doubt." 

But  the  inquiry  is  important  in  another  sense  ;  because,  if 
the  act  of  the  legislature  of  Pennsylvania  divests  rights  which 
are  vested  by  law  in  an  individual,  if  it  does  not  violate  a  con- 
tract, it  has  nothing  to  do  with  the  constitution  of  the  United 
States.     2  Peters  380. 

The  error  assigned  in  substance  says,  ''  the-  contract  com- 
menced with' the  patent  in  1743  by  the  proprietors  to  Samuel 
Patterson  ;  descended  by  the  laws  of  intestacy  from  generation 
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to  generation,  and  was  finally  confirmed  by  the  decision  of 
the  supreme  court." 

Ist.  It  is  contended  that  the  patent  is  impaired  by  this  law  1 
Did  the  state  attempt  to  resume  the  grant,  as  in  Fletcher  and 
Peck  ?  Does  the  question  arise  between  the  state,  and  Patter- 
son or  his  alienee  1  Did  he  sell  1  The  land  on  the  contrary 
is  derived  under  the  patent,  by  both  parties,  and-notin  contra- 
diction  to  iu  ,  It  operates  upon  a  state  of  things  long  subsequent 
to  Patterson's  death ;  upon  a  contest  between  the  children. 
See  S  Peters  280. 

2d.  Did  the  common  law,  or  the  statutes  of  descent,  as  the 
gentlemen  call  them,  create  a  contract  between  the  feme  and 
her  heir  at  law,  that  if  she  died  intestate,  the  heir  shoidd 
have  the  property)  Does  the  common  law,  wherea  feme  covert 
attempted,  though  imperfecliy,'to  transfer  her  property,  and  a 
legislature  made  the  attempt  valid,  declare  that  t  lis  legislative 
act  violated  a  contract  between  the  heir  and  feme  heir  at  law  1 
Was  such  a  contract  contemplated  by  the  clause  in  the  consti- 
.  tution  1    Is  such  a  contract  express  or  implied  1 

Sd.  Did  the  act  of  20th  February  1^70,  create  any  contract 
which  is  violated  by  the  legislative  act  of  1826  ?  This  is  not 
even  pretended. 

4th.  Then,  did  the  supreme  court  in  1809  (Watson  and 
Bailey),  when,  as  the  plaintiflEs  in  error  say,  they  declared  the 
deed  of  the  SOtb  of  May  1785  void,  create  ..  contract  which  is 
violated  by  this  act  1  According  to  this  argument,  the  court; 
in  this  case,  first  destroy  one  contract,  and  then  make  another 
between  difl^srent  parties. 

But,  admit  for  one  moment,  that  the  deed  was  void,  and  as 
such  declared  by  the  court.  This  act  of  1826  did  not  impair  it. 
The  legislature,  say  they,  make  a  void  deed  a  valid  one :  that 
is,  set  up  a  new  contract  between  the  parties.  Did  they  violate 
the  contract  t  There  is  a  difierence  between  making  a  new 
contract  betw'een  parties,  and  impairing  one.  2  Peters  412, 
418. 

But  was  the  deed  declared  void  by  the  court  1  This  position 
is  the  basis  of  all  the  argument  of  the  plaintiffs  in  error,  and  if 
you  remove  the  foundation,  the  superstructure  musl  fall  also. 
The  supreme  court  in*  18Q9,  did  not  say  so.  1  Binney  480. 
Judge  Teates  concludes  by  saying,  "  I  am  therefore  cff  opinion. 
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thai  this  deed  had  no  legal  effect  against  the  heir  at  law,  after 
the  death  of  the  wife.''  Here  it  is  admitted  that  the  deed  was 
good,  during  the  life  of  the  wife — ^oot  void  ab  initio.  It  failed 
of  legal  effect,  says  the  court ;  and  liow  did  it  fail  ?  Because 
the  deed  was  not  sufficiently  proven,  not  that  it  was  void. 
The  court  held  the  certificate  of  the  judge  to  be  conclu- 
sive ;  and  as,  on  its  examination,  it  did  not  appear  that  the 
contents  were  made  known,  and  tlie  act  of  signing  to  have 
been  her  voluntary  act,  the  deed  was  not  received  as  evidence 
of  title.  And  parol  declarations  of  the  wife,  repeatedly  inade, 
were  rejected  as  evidence,  to  supply  the  necessoiy  proof  oi  (he 
acknowledgement. 

There  is  another  view  of  this  case  peculiarly  applicable  in 
this  stage  of  the  argument. 

This  deed  of  the  30th  of  May  1783,  was  a  good  and  valid 
deed  at  common  law,  Chat  is,  the  common  law  of  Pennsylvania. 
See  Davey  v.  Turner,  1  Dallas  11  ;  and  Lloyd  v.  Taylor,  1 
Dallas  18.  These  cases  decide,  on  the  principle  of  communis 
error  facit  jus.  That  a  deed  signed  by  husband  ond  wife, 
whether  she  was  examined  separate  and  apart,  or  whether  the 
deed  was  even  acknowledged  at  all  ;  yet  it  conveyed  the  inter- 
est of  the  parties. 

These  cases  furnish,  if  nothing  more,  ample  corroboration  of 
the  truth  and  correctness  of  the  view  taken  by  the  chief  justice 
of  Pennsylvania,  in  this  cause,  in  which  he  considers  the  act 
of  1826,  not  as  a  law  impairing  a  contract,  but  as  carrying 
a  contract  into  effect.  Thus  validating  the  deed  of  the  30th 
of  May  1785,  by  the  substitution  of  the  intention,  and  carrying 
it  into  operation. 

Upon  the  second  proposition  of  the  defendants  in  error,  Mr 
Rogers  contended,  that  the  law  of  1826  is  an  explanatory  law 
altering  a  rule  of  evidence.  This  is  the  first  part  of  the  propo- 
sition which  is  primarily  to  be  examined. 

The  act  of  the  24th  of  February  1770^  for  which  see  Pur- 
don's  Digest  164,  165 ;  .and  Dallas's  Laws  535  ;  and  1  Smith 
307,  points  out  the  mode  of  the  acknowledgement,  &c.  The 
court,  in  putting  a  constpuction  upon  this  act,  construed  it 
strictly.  Deciding  that  the  evidence,  and  only  evidence  of  the 
acknowledgement,  being  in  accordance  with  the  act,  wfiis  the 
certificate  of  the  judge.     1  Binney  470.    So  that  it  mattered 
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not  how  honest  the  intention  to  convey,  and  fair  the  transaction 
between  the  parties  ;  nor  whether  the  judge  conformed  to  the 
requipitions  of  the  act  in  point  of  fact :  yet  if  he  did  not  certify 
all  the  particulars,  the  deed  could  not  be  received.  Thus  vio- 
lating the  maxim  omnia  presumuntur  rite  esse  acta. 

The  act  of  the  3d  of  April  1826,  which  in  its  title  is  supple-- 
mentary  to  the  act  of  the  24th  of  February  1770,  altered  the 
rule  thus  established  by  the  court ;  by  making  the  intention  of 
the  parties  the  legitimate  subject  of  inquiry  before  courts  of 
justice.  The  question  then  was,  was  the  deed  bona  fide  made 
and  executed  by  the  husband  and  wife,  i^nd  acknowledged 
before  seme  judge,  &c.  If  so^  then  if  the  acknowledgement 
were  informed  in  not  setting  forth  all  the  particulars,  it  was 
not  for  this  cause  invalid,  but  was  cured  by  the  act. 

The  deed  thus  acknowledged,  bore  on  its  face,  when  exhib- 
ited in  a  court  of  justice,  prima  facie  evidence  of  the  good  faith 
of  the  parties.  That  is,  furnished  a  legal  presumption  in 
favour  of  the  deed.  But  the  question  is  still  left  open  for  the 
opposite  party  to  show  fraud  or  want  of  good  faith. 

Fraud  was  not  alleged,  or  even  pretended  :  but  the  opposite 
was  shown  by  the  reasons  for  a  new  trial  in  1809,  brought  for- 
ward by  the  Watsons  themselves..  The  jury  found  in  favour 
of  the  deed  a  second  time  as  already  stated ;  thus  furpishing  a 
decision  in  point  of  fact  and  of  law,  in  favour  of  Mercer. 

The  remaining  part  of  the  second  proposition  of  the  defend- 
ant in  error,  relates  to  the  power  of  a  state,  by  a  legislative  act, 
to  divest  rights  vested  by  law  in  an  individual.  And  here  it 
is  contended  by  the  plaintiff  in  error,  that  the  legislature  of 
Pennsylvania,  by  the  passage  of  the  act  of  3d  April  1826,  in- 
fringed their  vested  rights  to  the  land  in  dispute,  which  were 
guarantied  by  the  constitution  of  Pennsylvania  and  that  of  the 
United  States. 

The  question,  whether  a  state  law,  repugnant  to  a  state 
constitution,  is  constitutional  or  not,  is  not  cognizable  by  the 
supreme  court  of  the  United  States.  It  is  exclusively  confined 
to  the  state  courts.    Jackson  v.  Lamphire,  3  Peters  280. 

As  to  the  power  under  the  constitution  of  the  United  States, 
of  a  state  to  take  away  from  an  individual  his  vested  rights  to 
property,  whatever  doubt  there  may  have  been  before,  since 
the  case,  of  Satterlee  v.  Metthewson«  2  Peters  380^  the  question 
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has  been  put  at  rest.    Such  a  law,  if  it  does  not  imfiair  a  con- 
iract,  has  notbinir  to  do  with  the  constitution  of  the  United 
States. 

But  the  exercise  of  such  a  power,  so  far  as  it  is  applicable  to 
this  case,  is  denied.  The  leidslattire  did  not  divest  the  vested 
rights  of  the  Watsons. 

Mr  Hopkins,  for  the  plaintiffs  in  error,  contended,  that  the 
act  of  April  S,  1826,  was  ex  post  facto  in  its  operation,  and 
therefore  void.  The  rights  of  the  appellants  were  derived 
under  the  patent  from  the  proprietaries  of  Pennsylvania  to 
their  ancestor ;  had  been  established  by  two  verdicts  in  eject- 
ment, and  by  the  force  of  the  thirteenth  section  of  an  act  of 
assembly  of  1807 ;  and  the  ejectment  in  this  case  was  conclu- 
sively barred. 

The  section  enacts,  ^^  whenever  two  verdicts  shall,  in  any 
writ  of  ejectment  between  the  same  parties,  be  given  in  suc- 
cession for  the  plaintiff  or  defendant,  and  judgment  be  rendered 
thereon,  no  new  ejectment  shall  be.  brought,  but  wheo  there 
may  be  verdict  against  verdict  between  the  same  parties,  And 
judgment  thereon,  a  third  ejectment,  in  ^uch  case,  and  verdict 
and  judgment  thereon,  shall  be  final  and  conclusive  and  bar 
the  right ;  and  the  plea  in  ejectment  shall  be  not  guilty. 

All  these  rights  are,  by  the  constitution  of  Pennsylvania,  in 
its  ninth  article,  excepted  out  of  thd  general  powers  of  govern- 
ment, **  that  the  general,  great  and  essential  principles  of  lib- 
erty and  free  government,  may  be  reorganized  and  unalterably 
established." 

The  first  section  declares,  that  all  men  have  certain  inherent 
and  indefeasiblo  rights,  amount  which  are  those  of  enjoying 
life,  and  liberty  of  acquiring,  possessing  and  protecting  property. 
The  ninth  section  declares,  that  no  one  can  be  deprived  of  life, 
liberty  or  property,  unless  by  the  judgment  of  his  peers,  or  the 
law  of  the  land.  The  sixth  section  provides  for  the  due  admin- 
istration of  justice;  and  the  seventeenth  section  declares,  no 
ex  post  facto  laws,  nor  any  law  impairing  contracts  shall  be 
made.  And  sections  fifteen  and  eighteen  protect  personal 
security.  And  section  twenty-six  declares,  that  every  thing 
in  this  article^is  excepted  out  of  the  general  powers  of  ^vem- 
ment,  and  shall  for  ever  remain  inviolate. 
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Absolute  rights  to  property,  are  placed  up.!er  the  safeguard 
of  the  constitutioD,  as  completely  and  effectually  as  life  and 
liberty,  aud  with  equal  justice ;  as  life  and  liberty  would  be 
dreary  things  to  man,  if  he  could  not  be  secure  in  the  enjoy- 
ment of  his  property,  acquired  by  his  honest  industry,  to  make 
life  comfortable,  and  liberty  worth  preserving. 

The  arrangement  of  personal  security  and  private  property 
is  much  expanded.,  and  differently  cast  in  the  constitution  of 
^Pennsylvania,  from  that  which  exists  in  the  constitution  of  the 
United  Slates.  The  fifteenth,  seventeenth,  eighteenth  and 
nineteenth  sections,  are.  widely  different  in  th^ir  arrangement, 
and  designedly  so,  to  afford  to  each  their  fullest  operation,  to 
the  whole  extent  of  the  expressions  used.  The  imputations  of 
crime  and  punishment,  are  wisely  and  studiously  separated 
from  those  which  expressly  relate  to  civil  rights,  except  when 
the  protection  to  the  latter  would,  in  its  generality,  equally 
embrace  the  former. 

The  seventeenth  section  associates  ex  post  facto  laws  and 
laws  impairing  contracts,  and  makes  them,  as  to  their  objects, 
one  and  indivisible ;  as  it  would  be  all  but  useless  to  preserve 
civil  rights  from  being  impaired  in  the  least  degree,  when  the 
contract  itself  would  be  destroyed  by  legislative  enactment^  by 
creating  something  to  assail  it,  which  did  not  exist  before,  or 
by  prescribing  a  rule  of  evidence  which  would  recreate  that 
which  had  been  condemned  in  judgment  of  law. 

Our  constitution  is  formed  by  the  people,  out  of  their  original 
inherent  and  elementary  power  enjoyed  as  a  free  people,  seek- 
ing their  security  and  happiness,  against  that  despotism  which 
sometimes  springs  up  in  the  turbulence  and  listlessness  of  the 
best  of  governments.  The  words  and  phrases  used  are  taken 
in  their  most  comprehensive  sense,  adapted  to  the  common 
understanding,  excluding  all  technicality  which  would  be  un- 
intelligible to  ninety-nine  out  of  a  hundred  of  those  who  had 
the  deepest  interest  in  the  protection  intended  and  given  by  it. 
.  Hence  the  expression,  ex  post  facto  law,  is  used  in  its  origi- 
nal and  general  sense,  to  prevent  all  retrospective  legislation, 
and  to  .make  an  act,  which  when  done  was  innocent,  crim- 
inal ;  or  a  right,  which  when  acquired  was  legal  and  just, 
illegal  and  unjust.  The  other  clause  of  the  sentence  in  which 
these  expressioub  are  found,  necessarily  imposes  on  this,  from 
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il8.ooittiteiioii,  ihe  proteotioD  of  civil  rights.  Noscitur  a  sociis, 
is  a  very  just  anci  Fational  rale  of  exposition  of  the  di£Eerent 
clauses  of  the  same  sentence,  which,  from  the  affiUatipn  of  its 
parts,  must  be  intended  to  embrace  tli'e  subject  matter  of  the 
sentence,  which  was  the  protection  of  property  aiid  person, 
otherwise  they  would  nbt*be  so  united.  A  complete  absolute 
in?idability  was  designed  for  both,  which  forbids  restricting 
the  terms  used  from  their  general  meaning. 

Our  courts,  in.conformity  to  this  injunction  and  ihterdiction 
of  the  people^  have  uniformly  construed  acts  of  the  legislature 
prospectively,  even  when  their  language  woidd  have  borne  a 
diflbrent  construction. 

The  late  venerable  (Dbief  Justice  Tilghman,  who  united  all 
the  virtues  of  a  judge  to  an  enlightened  and  profound  know- 
ledge of  his  profession,  declares,  *Hhe  rule  has.been,  that  where 
civil  riglits  are  affected,  the  acl  shall  be  confined  to  a  prospect- 
ive operation.'* 

The  samb  doctrine  was  uniformly  sustained  before,  and 
formed  on  impregnable  barrier  against  unconstitutional  power 
invading  the  constilutional  rights  of  the  people.  4  S.  and  R. 
i01;.IS  S..and  Ri  SSO;  1  Bin.  601;  3  S.  and  R.  169,  590; 
SDalLSlS. 

And  even  this  very  act,  of  the  Sd  of  April  1896,  has  been 
adjudged,  by.the  unimimous  ppiniofi  of  the  supreme  court,  to 
operate  prospectively^  only  wherexNU  rights  sere  a&cted. 

This  uninterrupted  Buries  of  deo»ion%  sustaining  the  con- 
stitutional rights  oC  Pennsylvania^  ha,d  grown  wi&  her  growth 
^nd  strength^ed  with  her  strength,  from  the  first  foundation 
of  the  province,  restingon  the  b^gn  principles  of  the  common 
law. 

In  EiEigland,  where  the  liberty  add  security  of  the  subject 
has  no. other  basis  to  rest  upon'than  the  common  law,  retro- 
spective legislation  is  uuifonnly  rejected  by  her  courts  of  jus- 
tice. T.  Jones's  R.  108;  2  Show.  R.  27;  2  Mod.  310;  1  Ld. 
Ray.  1352;  4  Burr.  2460.  So  in  Virginia.  1  Wa^b.  R.  139 ; 
3  Call's  Rep.  168,  278 ;  1  Hen.  and  Muu.  204.  So  in  New 
York.     7  Johns  R.  477,  501 ;  19  Johns  R.  58. 

It  is  an  invariable  rule  iii  Massachusetts,  never  to  coubliuc 
a  statute  reuospecCively,  unless  it  be  ^o  positively  cxiucdsed. 
10  Mass.  Rep.  437 ; .  12  Mcu^d.  383. 

VOL.  YUI.— O 
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The  same  rule  has  uniformly  4}revailed  in  the  i^ourts  of  the 
United  States,  where  it  has  ever  beep  held,  that  tie  law  is  to 
be  construed,  so  as  to  impair  rights  previously  vested. 

This  interdiction,  by  judicial  power,  of  retrospective  legisla- 
tion upon  civil  rights,  on  account  of  its  tyrannous  and  despotic 
character,  might  bfe  extensively  shown  in  the  judicial  code  of 
most,  if  not  of  all  our  sister  states,  wherever  it  has  been 
attempted.  But  as  the  sovereign  will  of  the  people  has  ex- 
cepted this  power  out  of  the  grant  of  legislative  power,  and 
has  declared,  that  our  bill  of  rights,  contained  in  the  ninth 
article  of  the  constitution,  shall  for  ever  remain  inviolate,'  its 
extinction  in. Pennsylvania  will  not  occur,  while  the  constitu- 
tion is  maintained  by  our  courts  of  justice. 

The  act  of  the  3d  of  April  1826,  does  not  embrace  our  case. 

This  is  a  supplement  to  the  act  of  the  24th  of  February  1770, 
with  which  it  must  be  construed  tp  discover  its  meaning.'  The 
original  act  is  both  confirmatory  and  declaratory.  The  mode 
of  conveying  by  man  and  wife,  had  been  ac<K)rding  to  Certain 
customs  and  usages,  by  which  *^  a  very- great  number  of  bona 
fide  purchasers  for  a  valuable  consideration,  were  become  the 
just  and  equitable  owners,''  and  <*to  remove  some  doubts"  about 
the  validity  of  such  conveyances,  the  act  confirms  the  title  of 
such  purcliasers.  It  stopped  upon  protecting  bona  fide  pur- 
chasers for  valuable  consideration,  who  had  become  the  just 
and  equitable  owners;  and  left  husbands,  who  used  their  situ- 
ation to  become  the  owners  of  their  wives'  property,  where  they 
were.  To  that  extent,  communis  error  fiicit  jus,  would  pro- 
bably have  supported  the  custoih,  because,  at  the  eariy  period, 
of  tbS  province,  and  until  1760,  inchoate  titles  to  land,  such  as 
warrants,  locations,  &c.  not  perfected  by  patents,  were  trans- 
ferred by  bill  of  sale  as  chattels.  The  confirmatory  part  of  the 
supplement,  just  goes  the  same  length  and  no  further.  And 
that  was  going  much  further  than  the  former,  where  common 
errdr  made  a  strong  case  with  the  custom,  and  the  unimproved 
and  uninformed  state  of  the  province,  at  that  early  period : 
whereas  the  declaratory  part  of  the  original  law,  prescribed  a 
mode  for  the  husband  and  wife  to  convey  the  estate,  which 
would  prevent  injury  to  purchasers  bona  fide  and  for  full  value,, 
who  were  not  guilty  of  gross  neglect.  The  legislation  in  the 
supplement,' set  forth  the  object  to  be  the  same  for  its  enact- 
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raent  as  was  declared  in  the  original  act;  that  estates^of  great 
value  have  been  bona  fide  sold  by  husband  and  wife  for  a  legal 
and  sufficient  consideration,  and  that,  in  all  such  cases,  the 
persons  wbb  hold,  should  not  be  disturbed  in  the  enjoyment  of 
ihem  thu9  equitably  acquired.  .This  specific  declaration  of  the 
object  and  intent,  could  not,  by  any  just  rule  of*  construction, 
be  expanded  by  the  verbiage  ^f  the  enactment  to  embrace  lliis 
case. 

But  if  this  act,  of  the  3d  of  April  1826,  upon  its. true  con- 
struction, embraces  this  case,  it  is  void  by  the  constitution  of 
the  state,  and  of  the  United  States. 

The  title  of  the  plaintiff  in  error,  originates  in  the  patent, 
granted  by  the  late  proprietaries  of  Pennsylvania,  for  full  value 
to  Samuel  Patterson,  their  great  grandfather,  on  the  19th  of 
OctQt)er  1743,  and  is  the  highest  contract  known  to  the  laws 
of  Pennsylvania,  of  title  to  real  estate.  The  act  of  November 
1779,  which  divested  the  proprietaries  of  their  estate  in  the 
province,  and  vested  it  in  the  commonwealth,  confirmed  all 
tbe  grants  and  contracts  made  by  them  to  individuals. 

This  title  to  the  lands  in  dispute  came  by  succession,  through 
«everal  courses  of  descent,  to  Margaret  Patterson,  who  married 
James  Mercer,  |tnd  on  her  death,  in  his  lifetime,  without  issue, 
came  by  three  successive  descents^  to  the  plaintiflf  in  error, 
under  the  act  directing  the  descent  of  intestate's  real  estate^ 
passed, the  19th  of  April  1794.  The  first  of  these  descents 
was  established  by  the  judgment  of  the  supreme  court,  in  the 
ejectment  brought  by  David  Watson  and  Sarah  his  wife,  the 
heir  at  law,  against  the  executors  of  James  Mercer,  on  the  31st 
of  December  1808,  against  the  deed  of  tbe  30th  of  May  1785, 
and  the  two  last,  by  the  judgment  rendered  on  the  3d  of  June 
1820,  in  the  ejectment  brought  by  John  and  Margaret  Mercer, 
against  Samuel  P.  Watson,  and  on  his  death,  continued  against 
his  heirs,  plaintiffs  in  error,  against  the  said  deed. 

Margaret  Mercer  died  before  the  1st  of  February  1802,  and 
our  recovery  on  the  descent,  on  the  31st  of  December  1808, 
remitted  to  us  the  possession,  according  to  our  title,  against- 
the  deed  of  the  20th  of  May  1785,  and  we  continued  in  po8« 
session  until  the  3d  of  April  1826 — twenty*four  years  two 
months  and  three  days. 
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By  the  act  of.  the  26th  of  March  1785,  twenty^nd  yearn  w 
the  limitation  of  action6«for  real  estate  id  PennsylvaBia. 

By  the  twentieth  eectioB  of  the  act  of  the  ISth  of  April 
1791^  no  writ  of  error  can  be  brought  to  reverse  any  jiidgiD(Wt» 
given  in  any  action,  reaJ;  personal  or  tnixeii,  after  seven  years. 

By  the  fourth  section  of  the  act  of  the  ISth  of  AprQ  1807, 
after  two  verdicts  and  jndgments  in  succession,  no  new  eject- 
ment shall  be  brougjit 

Under  this  statement*  the  following  poipts  are  submittecl : 

1  St.  This  is  an  ex  post  facto  law,  impairing,  the  obUgation  . 
of  contracts :  destroying  and  impairing  our  Vested  rights  under 
the  grant  contained  in  this  patent,  both  by  the  constitution  of 
Penn^lvania,  and  of  the  United  Statea 
^  Sd.  It  is  an  ex  postiacto  act,  impairing  our  vested  rights^ 
which  descended  under  the  intestate  law  of  the  19th  of  April 
179*4,  by  virtue.of  the  grant  contained  in  the  patent,  and  de- 
priving the  plaintiff  in  error  of  the  protection  of  that  law. 

Sd.  The  act  is  ex  post  facto,  and  impairs  the  vested  right 
derived  to  us  under  our  patent,  and  the  three  descents  cast 
upon  us,  and  confimfed  by  the  two  judgments  of 'the  supreme 
court,  sustaining  the  said  descents  against  the  deed  of  the  SOth 
of  May  1785,  and  adjudicating  it  to  be  void  on  points  put  to 
the  court,  involving  its  validity,  which  judgments  are  conclu- 
sive evidence  of  said  deed  being  no  deed — and  of  our  rights 
acquired  by  the  three  descents  being  absolute  vested  rights. 

Mr  Justice  Stort  delivered  the  opinimi  of  the  Court. 

This  is  a  vrit  of  error  to  the  supreme  court  of  the  state  of 
Pennsylvania,  brought  under  the  twentieth  section  of  the  judi- 
ciary act  of  1789,  chapter  20. 

The  original  suit  is  an  ejectment  by  the  defendants  in  error 
for  certain  lands  in  Lancaster  county  in  the  state  of  Pennsyl- 
vania, upon  which  a  final  judgment  was  rendered  in  their 
favour.  The  facts,  so  far  as  they  are  material  to  the  questions 
over  which  this  court  has  jurisdiction,  are  these.  On  the  8th 
of  May  1785,  James  Mercer  and  Margaret  his  wife  executed  a 
deed  of  the  premises,  then  being  the  property  of  the  wife,  to 
Nathan  Thompson  in  fee,  who  afterwards,  on  the  same  day. 
reconveyed  the  same  to  James  Mercer  the  husband,  in  fee ; 
the  object  of  the  deeds  being  to  vest  the  estate  in  the  husband. 
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The  certificate  of  the  ncknowledgement  of  the  deed  of  Mercer 
and  wife  to  Thompson  by  the  magistrate  who  took  tlie  same, 
does  not  set  forth  all  the  iparticulars  as  were  required  by  the  law 
of  Pennsylvania  of  the  24th  of  February  1770,  respecting  the 
acknowledgement  of  deeds  of  femes  covert.  The  legislature 
of  Pennsylvania,  on  the  26th  of  April  I8269  passed  an  act,  the 
object  of  which  was,  to  cure  all  defective  acknowledgements  of 
this  sort,  and  to  give  them  the  same  efficacy  as  if  they  had  been 
originally  taken  in  the  proper  form.  The  plaintiffs  in  the  eject- 
roentclaimed  title  to  the  premises  under  James  Mercer  the  hus- 
band :  and  the  defendants,  as  heirs  at  law  of  his  wife,  who  died 
without  issue.  The  ejectment  was  brought  after  the  passage  of 
the  act  of  1826. 

In  the  case  of  the  lessee  of  Watson  and  wife  v.  Bailey  (I'Bin- 
ney  470),  the  acknowledgeqient  of  this  very  deed  from  Metcer 
and  wife  to  Thompson  was  held  to  be  fatally  defective  to  pass 
her  title.  But  the  act  of  T826  has  been  repeatedly  held  by  the 
supreme  court  of  Pennsylvania,  to  be  constitutional ;  and  to  give 
validity  to  such  defective  acknowledgements.  It  was  so- held 
in  Barnet  v.  Barnet  (15  Serg.  and  R.  72),  and  Tate  and  wife 
V.  Stooltzfoos  (16  Serg.  and  R.  35)  :  and  again,  upon  solemn 
deliberaiion  and  argument,  in  the  case  now  before  this  court.. 
The  object  of  the  present  writ  of  error  is,  to  revise  the  opinions 
*.hus  pronounced  by  the  highest  state  court. 

Our  authority  to  examine  into  the  constitutionality  of  the  act 
of  18261',  extends  no  farther  than  to  ascertain,  whether  it  violates 
the  constitution  of  the  United  States ;  for  the  question,  whether 
it  violates  the  constitution  of  Pennsylvania,  is,  upon  the  pres- 
ent writ  of  error,  not  before  us. 

The  act  of  1826  provides,  ^^  that  no  grant,  &c.,  deed  of  con- 
veyance, &c.,  heretofore  bona  fide  made  and  executed  by  hus- 
band and  wife,  and  acknowledged  by  them  before  some  judge, 
&c.,  authorised  by  law,  &c.  to  take  such  acknowledgenoent 
as  aforesaid,  before  the  1st  day  of  fieptember  next,  shall  be 
deemed,  held,  or  adjudged,  invalid  or  defective,  or  insufficient 
in  law,  or.avoided,  or  prejudiced,' by  reason  of  any  informality 
or  omission  insetting  forth  the  particulars  of  the  acknowledge- 
ment made  before  such  officer  as  aforesaid,  in  the  certificate 
thereof;  but  all  and  every  such  grant,  &c.,  deed  of  conveyance, 
&c.,  so  made,  executed  and  acknowledged  as  aforesaid,  shall  be 
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conveying  the  estate,  right  and  title,  and  interest  of  such  hus- 
band and  wife  of,  in  and  to  the  lands,  &c.,  mentioned  in  thtf 
same,  as  if  all  the  requisites  and  particulars  of  such  acknow- 
ledgement mentioned  in  the  act,  to  which  this  is  supplementary, 
were  particularly  set  forth  iq  the  certificate  thereof,  or  .approved 
upon  -the  fac€»  of  the  same.** 

The  argument  for  the  plaintiffs  in  error  is,  first,^  that  the  act 
violates  the  constitution  of  the  United  States^  Ji)ecause  it  devests 
their  vested  rights  as  heirs  at  law  of  the  premises  in  question: 
and  secondly,  that  it  violates  the  obligation  of  a  contract,  that 
is,  of  the  patent  granted  by  the  proprietaries  of  Pennsylvania 
to  Samuel  Patterson,  the  ancestor  of  the  original  defendants^ 
from' whom,  they  trace  their  title  to  the  premises,  by  descent 
through  Margaret  Mexcer. 

As  to  the  first  point,  it  is  clear  that  this  court  has  no  right 
to  pronounce  an  act  of  the  state  legislature  void,  as  contrary  to 
the  constitution  of  the  United  States,  from  the  mere  fact  thst 
it  devests  antecedent  vested  rights  of  property.  The  constitu- 
tion of  the  United  States  does  not  prohibit  the  states  from  pass- 
ing retrospective  laws  generally ;  but  only  ex  post  facto  laws. 
Now  it  has,  been  solemnly  settled  by  this  court,  that  the  phrase, 
ex  post  facto  laws,  is  Wt  applicable  to  civil  laws,  but  to  penal 
and  criminal  laws,  which  punish  no  party  for  acts  antecedently 
done  which  were  not  punishable  at  all,  or  not  punishable  to 
the  extent  or  in  the  manner  prescribed.  In  shorty  ex  post  facto 
laws  relate  to  penal  and  criminal  proceedings  which  impose 
punishments  or  forfeitures,  and  not  to  civil  proceedings  which 
affect  private  rights  retrospectively.  The  cases  Calder  v.  Bull, 
S  Dali.  R.  886, 1  Cond.  Rep.  172;  Fletcher  v.  Peck,  5  Cranch's 
R.  138^2  Cond.  Rep.  308  ;  Ogden  v.  Saunders,  12  Wheaton's 
R.  266,  6  Cond.  Rep.  523  ;  and  Satterlee  y.  Matthewson,  2 
Petets's  R.  380,  fully  recognize  this  doctrine. 

In  the  next  place,  does*  the  act  of  1826  violate  the  obligation 
of  any  contract  f  In  our  judgment  it  certainly  does  not,  either 
in  its  terms  or  its  principles.  It  doesjiot  even  affect  to  touch 
any  title  acquired  by  a  patent  or  any  other  grant.  It  supposes 
theiitles  of  the  femes  covert  to  be  good,  however  acquired; 
and  only  provides  that  deeds  of  conveyance  made  by  them 
shall  not  be  void,  because  there  is  a  defective  acknowledgement 
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of  the  deeds,  by  which  they  have  sought  to  transfer  their  title. 
So  far  then  as  it  has  any  legad  operation,  it  goes  to  confirm,  and 
not  to  ioopair  the  contract  of  the  femes  covert  •  It  gives  the 
very  effect  to  their  acts  and  contracts  which  they  intended  to 
give;  and  which,  from  mistake  or  accident,  has  not  been, 
effected.  This  point  is  so  fully  settled  by  the  case  of  Satterlee 
v^  Matthewson,  2  Peters's  R.  380,  that  it  is  wholly  unnecessary 
to  go  Qver  the  reasoning  upon  which  il  is  founded. 

Upon  the  whole,,  it  is  the  unanimous  opinion  of  the  couxt, 
there  is  no  error  in  the  judgment  of  the  supreme  court  of 
Pennsylvania,  so  far  as  it  is  subject  to  the  revision  of  this 
court,  and  therefore  it  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  supreme' court  of  the  commonwealth  of  Pennsylvania 
for  the  Lancaster  di8trict,and  was  arguedby  counsel:  on  consid* 
eratioiA  wherec^j  it  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  supreme  court  in  this  cause  be,  and 
the  same  is  hereby  affirmed  with  costs. 
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Jam£8  Brown,  plaintiff  in  error  v.  Richard  R.  Keens* 

A  petition,  filed  in  the  district  court  of  Louifliana,  averred,  that  the  plaintiff, 
Richard  Raynal  Koone,  is  a  citizen  of  the  state  of  Maryland,  and  that 
James  Brown,  the  defendant,  is  a  resident  of  the  state  of  Louisiana,  hold- 
ing his  fixed  and  permanent  domicil  in  the  parish  of  St  Charles. 

The  decisions  of  this  court  require,  that  the  averment  of  jurisdiction  shall 
be  positive,  that  the  declaration  shall  state  expressly  the  fiuston  which  ju- 
risdiction depends.  It  is  not  sufficient  that  jurbdiction  may  be  inferred,  ar- 
gumentatively,  from  its  averments. 

A  citizen  of  the  United  States  may  become  a  citizen  of  that  state  in  which  he 
has  a  fixed  and  permanent  domicil ;  but  the  petition  does  not  aver  that  the 
plaintiff  is  a  citizen  of  the  United  States. 

The  constilutioik  extends  the  judicial  power  to  ''  controvenies  between  citi- 
zens of  different  states ;"  and  the  judicial  act  gives  jurisdiction,  <'  in  saitfl 
between  a  citizen  of  the  state  where  the  suit  is  brought,  and  a  citizen  of 
another  state." 

The  cases  of  Bingham  v.  Cabot  et  al.,  3  Dall.  382, 1  Cond.  Rep.  170;  Aber- 
crombie  v.  ]>npuis,  1  Cranch  343, 1  Cond.  Rep.  3S7 ;  Wood  v.  Wagnon,  S 
.Cranch  D,  1  Cond.  Rep.  335 ;  Capron  v.  Vanorden,  2  Cranch  liK,  1  Cond. 
Rep.  370 ;  cited. 

iJN  error  to  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana. 

In  the  district  court,  the  defendant  in  error,  Ricliard  R. 
Keene,  filed  a  petition  in  which  he  stated  himself  to  be  a  citi- 
zen of  the  state  of  Maryland,  against  James  Brawny  a  dHzm 
or  rerident  of  the  state  of  Louisiana,  holding  his  fixed  and  per- 
manent domicil  in  the  parish  of  St  C^harles  in  the  district 
afoiesaid,  claiming  damages  for  an  alleged  non  performance 
of  a  contract  relating  to  the  conveyance  of  a  lot  of  ground, 
part  of  the  batture  at  New  Orleans. 

To  this  petition  Mr  Brown  filed  an  answer  by  his  attorney, 
Isaac  T.  Preston,  Esii. ;  in  which  he  objects  to  the  jurisdiction  of 
Ihe  district  court,  on  the  ground  that  the  plaintiff^  as  well  as 
the  resix>ndeni,  is  a  citizen  of  the  state  of  Louisiana^  The 
answer  then  proceedtf  to  deny  uU  the  material  allegations  in 
th^  petition. 

The  district  court  uuulc  a  decree  in  favour  of  the  petitioner; 
from  which  the  roj)H)nden(  pro^icciitcd  a  writ  of  error  to  tliis 
court. 
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The  case  wad  argued  on  the  question  of  jurisdiction,  and 
on  the  merits,  by  Mr  Clay,  for  the  plaintiff  in  terror  ;  and.  by 
Mr  Brent,  for  the  defendant 

As  no  part  was  decreed  but  that  which  was  presented  on  the 
question  of  jurisdiction,  the  arguments  of  the  counsel  on  those 
other  points  are  omitted* 

Mr  Clay,  upon  the  question  of  jurisdiction,  argued,  that  it 
did  not  exist  on  account  of  the  character  of-i^e  parties. .  The 
petition  states  Keene  to  be  a  citizen  of  Maryland,  and  James 
Brown  to  be  a  citizen  or  resident  of  Louisiana.  The  fact 
ought  not  to  have  been  stated  in  the  alternative.  The  consti- 
tution limits  the  jurisdiction,  in  this  respect,  to  a  controversy 
between  citizens  of  different  states  ;  and  that  must  be  shown. 
Nothing  can  supply  the  want  of  that  relative  attitude  of  the 
litigants.  Suppose  Keene  bad  simply  alleged  himself  to  be  a 
resident  of  the  state  of  Maryland,  and  had  brought  his  -suit 
against  Brown,  a  resident  of  Louisiana ;  the  jurisdiction  could 
not  have  been .  maintained,  because  residence  and  citizenship 
are  not  synonymous.  If  he  had  stated  himself  a  citizen  or 
resident  of  Maryland,  and  brought  the  suit  agaiust  Brown  as 
A  citizen  or  resident  of  Louisiana ;  the  jurisdiction  could  not  be 
sustained.  It  must  appear,  positively,  to  the  court  that  the  par- 
ties stand  to  each' other  in  the  relation  required  bv  the  consti- 
tution. 

Nor  is  this  defect  cured  "by  Brown's  answer  to  the  petition. 
It  is  true,  he  there  states  himself  to  be  a  citizen  df  Louisiana  ; 
but  he  also  states  Keene  to  be  a  citizen  of  Louisiana.  The 
whole  of  the  answer,  in  this  particular,  is  to  be  taken  as  true, 
or  no  part  of  it  can  be  relied  on ;  and,  if  received  as  true,  the 
court  had  no  jurisdiction,  because  both  parties  were  citizens  of 
Ihe  same  state. 

If  residence  and  citizenship  mean  the  same  thing,  there  is 
abundant  proof  oh  the  record  that  Keene  is  a  citizen  of  Lou- 
isiana. The  Aeed  from  him  to  the  Browns,  dated  on  the  21st 
of  August,  styles  him  "of  the  city  of  New  Orleans. *'  That 
deed  is  a  part  Of  his  petition.  He  is  again  so  styled  in  a  deed 
to  the  Browns,  of  the  28th  September  1807.  And  in  his  peti- 
tion^^ed  near  twenty-three  years  after,  in  March  1830,  he 
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describes  himself  ^*  Richard  Raynal  Keene,  a  resident  of  the 
city  of  New  Orleans." 

The  rule  made  in  the  inferior  court  requiring  an  bath  to  the 
plea  to  the  jurisdiction,  is  beyond  the  authority  of  such  a 
court.  Could  a  prosecution  for  perjury  be  sustained  on  such 
an  oath,  if  falsely  made  1  Nor  does  the  rule  of  court  apply  to 
such  a  case  as  this.  The  defect  of  jurisdiction  is  apparent  on 
the  record.  Mr  Brown  is  stated  to  be  a  citizen  or  .resident  of 
Louisiana :  residence  is  not  citizenship.  The  allegation  is  in 
the  alternative,  which  admits  the  difference ;  and  there  is  not, 
therefore,  a  distinct  allegation  of  citizenship. 

Mr  Brent,  in  reply,  contended,  that,  in  his  answer,  Mr  Brown 
admitted  that  he  is  a  citizen  of  Louisiana.  The  answer 
says,  ^^  that  the  plainti£^  as  well  lis  the  respondent,  is  a  citizen 
of  Louisiana."  This  is  sufficient  to  maintain  the  jurisdiction ; 
and  the  plaintiff  in  error  cannot  contradict  this  admission,  and, 
by  an  objection  only,  technically  take  the  case  from  the  poWer 
of  this  court  over  iL  The  obje<5tion  to  the  jurisdiction  should 
have  been  sustained  by  the  affidavit  of  the  plaintiff  in  error. 
This  is  required  by  a  rule  made  in  1830,  by  the  district  court 
of  the  United  States  for  the  eastern  district  of  Louisiana ;  and 
no  such  affidavit  was  made.  It  is  said,  that  this  rule  of  court 
does  not  operate,  because  the  judiciary  act  does  not  require  an 
affidavit.  To  this  it  is  answered,  that  no  rules  of  practice  are 
prescribed  by  the  act  of  congress,  and  courts  have  full  authority 
to  establish  such  as  they  consider  proper  and  necessary.  This 
lule  was  made  to  prevent  a  dilatory  plea,  and  was  such  as  the 
court  had  a  full  right  to  make.  As  to  the  objection,  that  the 
allegation  is  in  the  alternative,  this  does  not  affect  its  suffici- 
ency. Connected  with  the  statement,  that  the  plaintiff  in 
error  was  domiciliated  in  the  parish  of  St  Charles,  enough  is 
shown  to  sustain  the  proceedings. 

But  if  these  are  not  sufficient,  the  defendant  in  the  district 
coui't^  by  appearing  to  and  answering  the  petition,  has  waiveu 
the  objection. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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This  appeal  is  from  a^ecree  of  the  court  of  the  United  States 
for  the  district  of  Louisiana.  The  first  error  assigned  in  the 
proceedings  id,  that  the  petition,  which^  in  the  practice  of 
Louisiana,  is  substituted  for  a  declaration,  does  not  show,  with 
sufficient  certainty,  that  the  parties  were  within  the  jurisdiction 
of  the  court.  If  this  objection  be  well  founded,  it  is  undoubt- 
edly fatal. 

.  The  petition  avers,  that  the  plaintifl^  Richard  Raynal  Eeene, 
is  a  citizen  of  the  state  of  Maryland ;  and  that  James  Brown, 
the  defendant,  is  a  citizen  or  resident  of  the  state  of  Louisiana, 
holding  his  fixed  and  permanent  domicil  in  tlie  parish  of  St 
Charles.  The  petition,  then,  does  not  aver  positively,  that  the 
defendant  is  a  citizen  of  the  state  of  Louisiana,  but  in  the 
alternative,  that  he  is  a  citizen  or  a  resident.  Consistently 
with  this  averment,  he  may  be  either.' 

The  additional  words  of  description,  "holding  his  fixed  and 
permanent  domicil  in  the  parish  of  St  Charles,''  do  not  aid  this 
defective  description.  A  citizen  of  the  United  States  may  be- 
come a  citizen  of  that  state  in  which  he  has  a  fixed  and  per- 
manent domicil;  but  the  petition  does  not  aver  that  the  plaintiff 
is  a  citizen  of  the  United  States.  The  question  is,  whether 
the  jurisdiction  of  the  court  is  sufficiently  shown  by  these 
averments. 

The  constitution  extend^  the  judicial  power  to  "  controver- 
sies between  citizens  of  different  states;''  and  the  judicial  act 
gives  jurisdiction,  "in  suits  between  a  citizen  of  tlie  state  where 
the. suit  is  brought,  and  a  citizen  of  another  state." 

The  decisions  of  this  court  require,  that  tlie  averment  of 

jurisdiction  shall  be  positive,  that  the  declaration  shall  state 

expressly  the  fact  on  which  jurisdiction  dependi*.     It  is  not 

sufficient  that  jurisdiction  may  bo  inferred  argumentatively 

from  its  averments. 

In  Bingham  v.  Cabot  et  al.,  3  Dall.  382,  1  Cond.  Rep. 
170,  the  court  held  clearly,  that  it  was  necessary  to  set  forth 
the  citizenship  (or  alienage,  when  a  foreigner  was  concerned) 
of  the  respective  parties,  in  order  to  bring  the  case  within  the 
jurisdiction  of  the  court,  and  that  the.  record  was^  in  that  re- 
spect, defective. 

In  Abercrombie  v.  Dupiiis  and  another,  1  Crauch  343,  the 
t>laintiflb  below  aver,  "that  they  do  severally  reside  without 


116  SUPREME  COURT. 

[Brown  r.  Keene.] 
the  limiUi  of  the  district  of  (Yeorgiay  to  wit,  in  the  state  of  Ken- 
tucky." The  defendant  is  called  **  Charles  Abercrombie,  of 
the  district  of  Georgia,  aforesaid."  The  judgment  in  favour 
of  Xhe  plaintiff  below*  was  reversed  on  the  authority  of  the 
case  of  Bingham  v.  Cabot. 

In  Wood  v.  Wagnon,  2  Cranch  9,  the  judgment  in  favour  of 
the  plaintiff  below  was  reversed,  because  his  petition  did  not  show 
the  jurisdiction  of  the  court.  It  stated  the  plaintiff  to  be  a  citi- 
zen of  the  state  of  Pennsylvania,  and  James  Wood,  the  defend- 
ant, to  be  "  of  Georgia,  aforesaid." 

Capron  v.  Vanorden,  2  Cranch  126,  was  reversed,  because 
ihc  declaration  did  not  state  the  citizenship  or  alienage  of  the 
plaintiff  in  the  circuit  court. 

The  same  principle  has  been  constantly  recognized  in  this 
court. 

The  answer  of  James  Brown  asserts,  that  bot.i  plaintiff  and 
defendant  are  citizens  of  the  state  of  Louisiana. 

Without  indicating  any  opinion  on  the  question,  whether 
any  admission  in  the  plea  can  cure  an  insufficient  allegation  of 
jurisdiction  in  the  declaration,  we  are  all  of  opinion  that  this 
answer  does  not  cure  the  defect  of  the  petition.  If  the  aver- 
ment of  the  answer  may  be  looked  into,  the  whole  averment 
must  be  taken  together.  It  is,  that  both  plaintiff  and  defend- 
ant arc  citizens  of  Louisiana. 

The  decree  of  the  court  for  the  district  of  Louisiana  is  to  he 
reversed,  that  court  not  having  jurisdiction;  and  tlic  appeal  to 
be  dismissed. 

The  cross  appeal,  Keene  v.  Brown,  is  to  be  dismissed,  the 
court  having  no  jurisdiction. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States,  for  the 
eastern  district  of  Louisiana,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  is  the  opinion  of  this  court,  that  the 
said  district  court  could  not  entertain  jurisdiction  of  this  cause, 
and  that,  consequently,  this  court  has  not  jurisdiction  in  this 
cause,  but  for  the  purpose  of  reversing  the  judgment  of  the 
said  district  court  entertaining  said  jurisdiction :  whereupon, 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
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the  said  disttict  court  be,  and  the  same  is  hereby  reversed, 
and  that  this  writ  of  error  be,  and  the  same  is  hereby  dismissed, 
for  the  want  of  jurisdiction.  All  of  which  is  hereby  ordered 
to  be  certified  to  the  said  district  court,  under  the  seal  of  Uiie 
court. 


118  SUPREME  COURT. 


George  Briscoe  Ain>  otbers,  plaintiffs  in  error  v.  The 
Commonwealth's  Bank  of  the  State  of  Kentucky. 

The  Mator,  Aldermen  and  Commonaltt  of  the  City  of 
New  York,  plaintiffs  v.  George  Miln. 

In  eases  where  constitadonal  questions  are  involved,  nnless  four  judges  of 
the  court  concur  in  opinion,  thus  making  the  decision  that  of  a  majority  of 
the  whole  court,  it  is  not  the  practice  of  the  court  to  deliver  any  judgment, 
except  in  cases  of  absolute  necessity. 

Four  judges  not  having  concurred  in  opinion  as  to  the  constitutional  questions 
argued  in  these  oases,  the  court  directed  that  the  cases  shall  be  re-argued 
at  the  next  term. 


George  Briscoe  and  others,  plaintiffs  in  error  v.  The 
Commonwealth's  Bank  of  the  State  of  Kentucky. 

IN  error  to  the  court  of  appeals  of  the  state  of  Kentacky. 

The  legislature  of  the  state  of  Kentucky,  on  the  29th  No- 
vember 1820,  incorporated  a  "  Bank  of  the  Commonwealth,** 
the  whole  capital  stock  of  which,  amounting  to  two  millions  of 
dollars,  belonged  exclusively  to  the  state,  and  consisted  of  cer- 
tain funds,  moneys,  stocks,  &c.  enumerated  in  the  act.  The 
bills  and  notes  of  this  bank  were  made  receivable  in  all  pay- 
ments for  taxes  and  other  demands  of  the  state :  the  interest 
arising  from  loans  and  discounts,  after  the  payment  of  expense^ 
became  part  of  the  annual  revenue,  and  tlie  revenue  of  the 
state  was  made  part  of  the  capital  of  the  bank.  The  manage- 
ment of  the  institution  was  entrusted  to  a  president  and  twelve 
directors,  chosen  annually,  by  joint  ballot  of  both  houses  of  the 
general  assembly.  See  llie  act,  2  Littell  and  Swigert's  Digest 
of  the  Stat.  Laws  of  Kentucky,  sec.  1,  3,  5, 17,  24i  36,  pp.  155, 
156,  159,  162,  163. 

On  the  25th  of  December  1820,  the  legislature  passed  an- 
other act,  making  it  lawful,  when  any  execution  Bhould  ii&sue, 
tor  the  plaintiff  to  indorse  thereon,  that  notes  of  the  Bank  of 
Kentucky  or  its  branches,  or  notes  of  the  Bank  of  the  Com- 
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monweallh  or  its  branches,  would  be  received  in  payment; 
whereupon  8uch  execution  should  be  collected  and  replevied 
agreeably  U>  the  laws  then  in  force,  allowing  tliree  months 
replevin  only.  But  if  any  execution  issued  without. such  in- 
dorsement, such  execution  was  allowed  to  be  stayed  two  years, 
on  giving  bond  with  approved  security,  &c.,  2  Littell  and  Swig- 
ert's  Digest,  459,  600,  sec-  1  and  2. 

This  was  an  action  brought  In  March  1831,  in  the  circuit 
court  of  Mercer  circuit,  Kentucky,  by  the  bank  so  incorporated, 
against  George  H.  Briscoe  and  others,  to  recover  the  sum  of 
two  thousand  and  forty-eight  dollars  and  tliirty-seven  cents, 
the  amount  of  a  promissory  note  given  by  them  to  the  bank. 

The  defendants  in  the  court  below,  the  plaintifls  in  error, 
pleaded,  in  substance,  that  the  note  sued  on  was  given  in  re- 
newal of  another  note,  and  that  of  a  preceding  one;  and  that 
the  only  consideration  given  for  the  original  note,  by  the  said 
bank,  was  bills  of  credit  issued  by  the  state  of  Kentucky, 
through  and  by  means  of  the  said  bank,  contrary  to  the  con- 
stitution of  the  United  States. 

To  the  pleas  of  the  defendants  the  plaintiff  demurred,  and 
the  circuit  court  sustained  the  demurrers,  and  gave  judgment 
against  the  defendants  for  the  amount  of  the  note,  with  in- 
terest and  costs.  The  defendants  appealed,  and  ilie  court  of 
appeals,  at  May  term  18S2,  affirmed  the  judgment  of  the  cir- 
cuit  court. 

.  The  court  of  appeals  being  the  highest  court  of  law  of  the 
state  of  Kentucky,  in  which  a  decision  on  the  case  could  be 
had,  and  there  being  drawn  in  question  rights  attempted  to  be 
derived  under  a  law  of  a  state,  impugned  on  the  ground  of  its 
repugnance  to  the  constitutioi^  of  the  United  States,  the  case 
has  been  removed  from  the  court  of  appeals  of  Kentucky  to  the 
supreme  court  of  the  United  States,  by  writ  of  error,  pursuant 
to  the. provisions  of  the  twenty-fifth  section  of  the  judiciary  act 
of  1789. 

For  the  plointifb  in  error,  three  points  were  insisted  on. 

1.  IHbat  the  record  shows  a  proper  cose  for  the  jurisdiction 
of  this  fourt,  within  the  provisions  of  the  twenty-fifth  section 
of  the  judiciary  act  of  1789. 

tf  That  the  act  of  the  lesrislatufe  of  Kentucky  establishing 
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the  BanK  of  the  Commonweal ih,  is  unconstitutional  and  void; 
being  repugnant  to  the  provision  of  the  constitution  of  the 
United  States,  which  declares  tliat  no  state  shall  emit  bills  of 
credit. 

3.  That  the  Bank  of  the  Commonwealth  has  no  right  to 
recover  on  the  promissory  note  which  is  the  foundation  of  this 
suit,  because  the  consideration  was  illegal. 

The  case  was  argued  by  Mr  White  and  Mr  Wilde,  for  the 
plaintiffs  in  error ;  and  by  Mr  Hardin  and  Mr  Bibb,  for  the  de- 
fendant. 

The  opinion  of  the  Court  was  given  on  this,  and  on  the  fol- 
lowing case,  together. 


The  Mayor,  Aldermen  and  Commonaltt  op  the  City  of 
New  York,  plaintiffs  v  George  Miln. 

ON  a  certificate  of  division  in  opinion  of  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of  New 
York. 

The  plaintiff  instituted  an  action  against  the  defendant, 
George  Miln,  in  the  circuit  court,  to  recover  certain  penalties 
and  forfeitures  alleged  to  haye  been  incurred  by  him  for  a  vio- 
lation of  the  provisions  of  an  act  of  the  legislature  of  the  state 
of  New  York,  entitled  "an  act  concerning  passengers  in  vessels 
coming  to  the  port  of  New  York,**  passed  February  11th,  in  the 
year  of  our  Lord  1824,  by  which  it  was,  among  other  things, 
enacted,  that  every  master  or  commander  of  any  ship^  or  other 
vessel,  arriving  at  the  port  of  New  York  from  any  country  out 
of  the  United  States,  or  from  any  other  of  the  United  States 
than  this  state,  shall,  within  twenty-four  houre  after  the  arrival 
of  such  ship  or  vessel  in  the  said  port,  make  a  report,  in  writing, 
on  oath  or  affirmation,  to  the  mayor  of  the  city  of  New  York, 
or,  in  case  of  his  sickness  or  absence,  to  the  recorder  of  the  said 
city,  of  the  name,  place  of  birth  and  last  legal  settlement,  age 
and  occupation  of  every  person  who  shall  have  been  brought 
as  a  passenger  in  such  ship  or  vessel  on  her  last  voyage  from 
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any  country  out  of  the  Uuited  States  into  the  port  of  New 
York  or  frny  of  the  United  States,  and  from  any  of  the  United 
States  other  than  this  state,  to  the  city  of  New  York,  and  of  all 
passengers  who  shall  have  landed,  or  been  suffered  or  permitted 
to  land  from  such  ship  or  vessel,  at  any  place  during  such  her 
last  voyage,  or  have  been  put  on  board,  or  suffered  or  permitted 
to  go  on  board  of  any  other  ship  or  vessel  with  the  mtention  of 
proceeding  to  the  said  city,  under  the  penalty  on  such  master 
or  commander,  and  the  owner  or  ownerB,  consignee  or  con- 
signees of  such  ship  or  vessel,  severally  and  respectively,  of 
seventy-five  dollars  for  every  person  neglected  to  be  reported  as 
aforesaid,  and  for  every  person  whose  name,  place  o.f  birth,  and 
last  legal  settlement,  age  and  condition,  or  either  or  any  of 
such  particulars,  shall  be  falsely  reported  as  aforesaid,  Co  be 
sued  for,  and  recovered  as  hereinafter  provided.     And  further, 
that  it  shall  be  lawful  for  the  said  mayor,  oi,  in  case  of  his 
sickness  or  absence,  for  the  said  recorder  to  require,  by  a  short 
indorsement  on  the  aforesaid  report,  every  such  master  or  com- 
mander of  any  ship  or  vessel  to  be  bound,  with  two  sufficient 
sureties  (to  be  approved  by  the  said  mayor  or  recorder),  to  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  in 
such  sum  as  the  said  mayor  or  recorder  may  think  proper,,  not 
exceeding  three  hundred  dollars  for  each  passenger  not  being 
a  citizen  of  the  United  States,  to  indemnify,  and  save  harmless, 
the  said  mayor,  aldermen  and  commonalty,  and  the  overseers 
of  the  poor  of  the  ^aid  city,  and  their  successors,  for  all  and 
every  expense  or  charge,  which  shall  or  may  be  incurred  by 
them  for  the  maintenance  and  support  of  every  such  person, 
and  for  the  maintenance  and  support  of  the  child  or  children 
of  any  such  person  which  may  be  born  after  such  importation, 
in  case  such  person,  or  any  such  child  or  cliildren  shall,  at  any 
time  within  two  years  from  the  date  of  such  bond,  become 
chargeable  to  the  said  city:  and  that  if  any  such  master  or 
commander  shall  neglect  or  refuse  to  give  such  bond  within 
three  days  after  such  vessel  shall  have  so  arrived  at  th?.  said 
port  of  New  York,  every  such  master  or  commander,  and  the 
owner  or  owners,  consignee  or  consignees  of  such  ship  or  vessel, 
severally  and  respectively,  shall  be  subject  to  a  penalty  of  five 
hundred  dollars  for  each  and  every  person  not  being  a  citizen 
of  the  United  Slates,  for  whom  the  mayor  or  recorder  shall  de- 
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tennine  that  bonds  should  have  been  given  as  aforesaid,  to  be 
sued  for  and  lecovered  as  hereinafter  provided.  And  further, 
that  all  and  singular  the  aforesaid  penalties  and  forfeitures  shall 
and  may  be  sued  for  and  recovered,  with  full  costs  of  suit,  by 
action  of  debt,  in  any  court  having  cognizance  thereof,  in  the 
name  of  the  said  mayor,  aldermen  and  commonalty. 

To  the  declaration  on  this  act  the  defendant  entered  a  de- 
)fhurrer,  and  the  case  came  on  to  be  argued  before  the  circuit 
court. 

The  judges  of  that  court  were  divided  in  opinion  on  the  fol- 
lowing point,  presented  on  the  part  of  the  defendant,  and  this 
division  was  certified  to  the  supreme  court. 

"  That  the  act  of  the  legislature  of  the  state  of  New  York, 
mentioned  in  the  plaintifTs  declaration,  sissumes  to  regulate 
trade  and  commerce  between  the  port  of  New  York  and  foreign 
ports,  and  is  unconstitutional  and  void.'' 

The  case  was  argued  by  Mr  Ogden,  for  tlie  plaintiffs ;  and 
by  Mr  Jones,  for  the  defendants. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court  in  this  and  the  preceding  case. 

The  practice  of  this  court  is,  not  (except  in  cases  of  absolute 
necessity)  to  deliver  any  judgment  in  cases  where  constitu- 
tional questions  are  involved,  unless  four  judges  concur  in 
opinion,  thus  making  the  decision  that  of  a  majority  of  the 
whole  i;oui!t.  In  the  present  cases  four  judges  do  not  concur 
in  opinion  as  to  the  constitutional  questions  which  have  been 
argued.  The  court  therefore  direct  these  cases  tci  be  reargued 
at  the  next  term,  undel*  the .  expectation  that  a  larger  number 
of  the  judges  may  then  ba  present. 

Pt'ou.  Mr  Justice  Joh5'son  and  Mr  Justice  Duvall  were  abMnt  when 
these  cases  were  argued.     \ 
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William  Yeaton,  Thomas  Vowell,  Jun.,  William  Breni> 
AuGusTiifE Newton  and  David  Reckets,  administrators 
OF  William  Newton,  and  others,  appellants  v.  David 
Lenox  and  others,  and  Elizabeth  Watson  and  Robert 
J.  Tatlor,  administratrix  and  administrator  of  James 
Wilson,  deceased. 

A  party  may,  after  an  appeal  haa  been  diicussed  for  informality,  if  within 
five  years,  hiring  up  the  case  again. 

Hie  plaintiffii  united  aeyeraUy  in  a  rait,  claiming  the  retorn  of  money  paid 
l>y  them  on  diatinet  promiaeory  notes  given  to  the  defendants.  They  are 
seToral  contracts,  having  no  connexion  with. each  other.  These  parties 
cannot  join  their  claims  in  the  same  bill. 

Several  creditoremay  not  unite  in  a  suit  to  attach  the  effects  of  an  absent 
debtor.  Tbay  may  file  their  separate  claims,  and  be  allowed  payment  out' 
of  the  same  fond,  but  they  cannot  unite  in  the  same  original  bill. 

ON  appeal  from  the  circuit  court  of  the  United  Stales  for  the 
county  of  Alexandria,  in  the  district  of  Columbia. 

At  an  early  day  in  the  term,  Mr  Coxe,  as  counsel  for  the 
appellees,  moved  to  dismiss  the  case,  as  he  alleged  it  had  been 
already  twice  discussed  by  the  court,  7  Peters  220. 

Mr  Swann  and  Mr  Neale  opposed  the  motion. 

The  ,case  was  dismissed  at  a  prior  term  of  the  court,  foe 
want  of  an  appeal  bond.  There,  had  been  but  one  appeal, 
prior  to  the  present,  which  was  entered  in  1833.  The  counsel 
for  the  appellants  are  now  prepared  to  proceed  with  the  argu- 
ment. 

It  is  not  admitted  that  a  previoutt  iueguioj  appeal,  prevents 
another,  unless  the  five  yeara  allowed  by  law  for  an  appeal 
have  expired. 

The  record  of  the  former  appeal  was  not  filed  in  the  time 
required  by  the  rules  of  the  court ;  and  after  it  was  dismissed, 
the  appellants  went  into  the  circuit  court  of  the  county  of 
Alexandria,  and  prayed  for  this  appeal,  which  was  granted; 
and  now  all  the  requisites  of  the  law  and  of  the  rules  of  court 
have  been  fully  complied  with.  While  it  is  admitted,  that 
after  an  appeal  the  appellees,  on  the  omission  of  the  appellants 
to  do  so^  may  file  the  record,  have  it  opened,  and  pray  to  have 
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it  dismissed  and  thus  finally  disposed  of,  and  precluding  a 
second  appeal ;  yet  this  has  not  been  done,  and  the  actioa  of 
the  court  in  the  case,  when  formerly  before  it,  has  not  such 
effect. 

The  court  refused  the  motion.  A  party  may,  after  an 
appeal  has  been  discussed  for  informality,  if  within  five  years, 
bring  up  the  case  again. 

The  case  came  on  afterwards  for  argument:  Mr  Swann  and 
Mr  Neale,  for  the  appellants ;  and  Mr  Coxe,  for  the  appellees. 

The  coutt  gave  no  opinion  on  the  questions  of  law  submitted 
in  the  argument,  but  dismissed  the  case  for  informality  in  the 
institution  of  the  suit.  The  arguments  of  counsel  are  there- 
fore omitted. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  plaintiffs,  with  several  other  persons,  had,  previous  to 
the  year  1804,  associated  with  each  other  under  the  name  of 
the  Marine  Insurance  Association  of  Alexandria,  for  the  pur- 
pose of  making  insurances  on  vessels  arid  cargoes,  against  sea 
risks.  On  the  26th  day  of  June  1804,  James  Wilson  obtained 
an  insurance  on  the  Governor  Strong,  on  a  voyage  from  Nor- 
folk to  I^iverpool,  to  the  amount  of  ten  thousand  dollars.  The 
policy  is  inserted  on  the  record.  It  is  not  a  joint  contract  made 
by  the  association  as?  a  company,  but  by  each  for  himself.  Each 
subscribes  the  sum  for  which  he  becomes  responsible.  James 
Wilson  had  purchased  the  Governor  Strong  from  Alexander 
Henderson  &  Co.,  and  appears  to  have  indorsed  their  notes 
in  the  Bank  of  the  United  States.  After  his  death,  his  repre- 
sentatives, in  September  or  October  1806,  made  a  transfer  of 
the  vessel  to  the  bank,  for  the  security  of  that  debt. 

Some  time  after  the  vessel  had  sailed,  intelligence  was  re- 
ceived of  injury  sustained  by  the  Governor  Strong,  and  Wilson 
claimed  from  the  insurers  a  considerable  sum  on  that  account, 
informing  them,  at  the  same  time,  that  the  money  belonged  to 
the  bank.  Although  the  insurers  were  not  satisfied  of  their 
liability,  they  agreed  to  advance  their  several  notes,  dated  the 
25th  May  1805,  to  the  said  Wilson,  payable  sixty  days  after 
date  at  the  office  of  discount  and  deposit,  Washington.    The 
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bill  charges,  that  these  notes  were  advanced  on  condition 
that  the  nioney  should  be  returned  to  them  by  the  bank,  should 
it  afterwards  appear  that  they  were  not  liable  for  the  partial 
loss  sustained  by  the  Gtovernor  Strong,  and  that  this  agreement 
was  communicated  to  the  bank.  These  notes  were  piassed  to 
the  bank,  and  paid  by  the  several  makers  when  due. 

In  a  suit  afterwjards  brought  on  the  policy  for  the  benefit  of 
the  bank,  it  was  determined  that  the  underwriters  were  not 
liable  for  the  loss  sustained  by  the  Governor  Strong;  after 
which,  jLppIication  was  made  for  the  return  of  the  money  paid 
on.  the  notes  given  to  Wilson,  which  the  bank  refused,  alleging, 
that  the  money  had  been  paid  absolutely  on  account  of  the 
debts  due  from  Alexander  Henderson  &  Co. 

The  charter  of  the  bank  having  expired,  and  its  affairs  being 
committed  to  trustees,  the  makers  of  the  several  notes  which 
have  been  stated,  united  in  this  suit  against  the  trustees.  As 
they  were  non  residents  of  the  district,  their  property  was  at- 
tached in  the  Itands  of  the  debtors  of  the  bank,  who  were  also 
made  defendants. 

James  Davidson  afterwards  undertook  to  perform  the  decree 
of  the  court,  and  the  attachment  was  discharged.  At  a  sub- 
sequent term,  Davidson  was,  by  consent,  made  a  defendant, 
and  his  answer  was  received  as  an  answer  for  the  trustees. 

He  says,  that  in  January  1806  the  bank  received  promissory 
notes  from  James  Wilson,  executed  tp  the  plaintiffs  severally, 
amounting  to  two  thousand  one  hundred  and  twenty-four  dol- 
lars and  four  cents,  to  be  placed,  when  paid,  to  the  credit  of 
Alexander  Henderson  &  Co.,  on  account  of  a  loss  by  the 
underwriters.  Should  the  underwriters  not  be  liable,  the  notes 
weie  to  be  returned,  if  unpaid  ;  if  paid,  the  money  was  to  be 
refunded.  These  notes,  not  being  paid,  were  returned.  He 
admits  that  the  notes  mentioned  in  the  bill,  were  deposited  on 
the  30th  of  May  1806,  to  go,  when  paid,  to  the  credit  of  Alex- 
ander Henderson  &  Co.,  but  has  no  recollection  of  any  condi- 
tion respecting  their  return.  An  amended  biU  was  filed,  in 
which  the  said  Davidson  was  again  required  to  answer  more 
precisely  respecting  the  transaction  :  to  say,  whether  he  was 
not,  at  the  time,- cashier  of  the  office  at  Washington  ;  to  state  in 
what  way  the  notes  were  deposited  in  bank  on  the  SOth  of  May 
1805 ;  were  they  sent  in  a  letter  ?  if  so,  the  defendant  is  re- 
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quired  to  produce  it,  or  a  copy  of  it,  and  the  entry  made  on  the 
books  of  the  bank  in  relation  (o  the  said  notes. 

The  answer  of  Davidson  refers  to  his  former  answer  respect- 
ing  the  notes  .deposited  on  the  SOth  of  May  ISOS,  and  says, 
that  he  has  no  other  information  than  is  there  given.  He 
does  not  recollect  in  what  manner  the  notes  were  transmitted, 
nor  whether  they  were  accompanied  by  any  letter.  "  No  such 
letter  is  now  in  his  possession.  No  entry  was  made  in  the 
books  of  the  bank  in  relation  to  said  notes,  except  that  they^ 
were  to  go,  when  paid,  to  the  credit  of  Alexander  Henderson 
&  Co.,  to  whose  credit  such  of  them  as  were  paid  were  car- 
ried." 

The  entry  on  the  bank  books  is  made  an  exhibit,  and  is  as 
stated  in  the  answer  of  Davidson. 

A  correspondence  which  took  place  on  this  subject  with  the 
then  president  of  the  office  of  the  bank  at  Washington,  is  con- 
tained in  the  record,  and  some  testimony  was  taken  by  the  plain- 
tifis.  The  letters  and  the  depositions  furnish  strong  presumptive 
evidence  that  if  the  bank  supposed  the  notes  to  be  paid  absolutely 
on  account  of  the  debt  due  from  Alexander  Henderson  &  Co., 
the  makers  supposed  them  to  be  paid  conditionally,  and  that  the 
money  was  to  be  refunded,  should  they  not  be  held  responsible 
for  the  partial  loss  sustained  by  the  Grovernor  Strong. 

On  a  hearing,  the  bill  was  dismissed  with  costs,  and  the 
plainti£&  appealed  to  this  court. 

Whatever  might  be  the  condition  on  which  the  plaintiffs 
delivered  their  notes  to  Wilson,  the  bank  cannot  be  affected  by 
it,  unless  it  was  communicated  to  the  office.  The  testimony, 
that  it  was  communicated,  has  great  plausibility,  but  when  it 
is  recollected  that  the  deposit  of  January  180$  might  be  con- 
founded with  that  of  May  1805,  we  are  not  satisfied  that  the 
testimony  ought  to  countervail  the  answer  of  the  cashier,  and 
the  entry  on  the  books  of  the  bank.  We  are,  however,  re- 
lieved from  the  difficulty  of  deciding  on  a  doubtful  fact,  by  an 
objection  taken  by  the  appellees  to  the  action. 

The  plaintiffs  who  unite  in  this  suit,  claim  the  return  of 
money  paid  by  them  severally  on  distinct  promissory  notes. 
They  are  several  contracts,  having  no  connexion  with  each 
other.  These  parties  cannot,  we  think,  join  their  claims  in  the 
same  bill. 
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The  appellants  contend,  that  several  creditora  may  unite  in 
a  suit  to  attach  the  effects  of  an  absent  debtor.  We  do  not 
think  so.  They  may  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  cannot  unite  in  the  same 
original  bill. 
The  decree  of  the  circuit  court  is  aflSrmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Alexandria, 
and  ^as  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said 
circuit  court  in  ttiis  cause  be,  and  the  same  is  hereby  affirmed 
with  costs. 
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The  Baivk  of  the  United  States,  appellants  v.  John  T. 
Ritchie,  . Jun.,  and  others,  appellees. 

Tfa0  Bmok  of  tho  United  SUtei  and  othen,  under  the  authority  of  the  aet  of 
the  legialatore  of  Maryland,  paaaed  in  the  year  1786,  entitled  an  act  for  en* 
larging  the  powera  of  the  '*  high  oonrt  of  chancery,"  under  which  the  real 
eatatea  of  peraona  deacending  to  minora,  and  peraona  non  compoa  mentia, 
were  aathortied  to  be  aoid  for  the  debta  of  the  anoeator,  prooeeded  againat 
the  real  eetate  of  A.  R.,  for  debii  dae  by  him ;  and  in  1826  the  eatato  waa 
add  by  a  decree  of  the  circuit  court  of  the  diatrict  of  Columbia,  ezerciaing 
chancery  jurisdiction.  Afterwards,  in  1838,  aome  of  the  infant  heirs  of  A. 
R.,  by  their  next  friend,  filed  a  bill  of  reyiew  against  the  adminiatxmtor 
of  A.  R.,  the  purchaaer  of  his  real  eatate,  and  others,  atating  Tarioua  emra 
in  the  original  auit  and  in  the  decree  of  the  court,  and  prayed  that  the 
same  should  be  reversed.  Held,  that  a  bill  of  review  can  be  sustained 
in  the  case. 

From  the  language  of  the  fifth  aection  of  the  act,  aome  doubt  waa  entertained 
whether  the  act  conferred  a  personal  power  on  the  chancellor,  or  waa  to  be 
conatrued  as  an  extenaion  of  the  jurisdiction  of  the  court  If  the  former, 
it  waa  supposed  that  a  bill  of  review  would  not  lie  to  a  decree  made  in  exe- 
cution of  the  power.  On  inquiry,  however,  the  court  are  aatiafied,  that  in 
Maryland,  the  act  haa  been  conatrued  as  an  enlargement  of  juriadiction, 
and  that  decreea  for  selling  the  lands  of  minors  and  lunattca,  in  the  oaaea 
prescribed  by  it,  have  been  treated,  by  the  court  of  appeala  of  that  atato,  as 
the  exercue  of  other  equity  powers. 

In  all  suits  brought  against  infants,  whom  the  law  supposes  to  be  incapable  of 
underatanding  and  managing  their  own  affairs,  the  duty  of  watehing  over 
their  interests  devolves,  in  a  considerable  degree,  upon  the  court  They 
defend  by  guardian  to  be  appointed  by  the  court,  who  is  usually  the  neareat 
relation  not  concerned,  in  point  of  interest,  in  the  matter  in  queation.  It  ia 
not  error,  but  it  is  calculated  to  awaken  attention  that,  in  thia  caae,  though 
the  infants,  as  the  record  shows,  had  parente  living,  a  peraon  not  appeac- 
ing  from  his  name,  or  shown  on  the  record,  to  be  connected  with  them,  waa 
appointed  their  guardian  ad  Uiem. 

The  answer  of  the  infant  defendants,  in  the  original  proceediqg,  ia  signed  by 
their  guardian,  but  not  sworn  to.  It  consenta  to  the  decree  lor  which  the 
bill  prays;  and,  without  any  other  evidence,  the  court  proceeds  to  decree 
a  bale  of  their  lands.  This  is  entirely  erroneous.  The  sUtuto  under 
which  the  court  acted,  authoriaes  a  aale  of  the  real  eaUte,  only  where  the 
peraonal  esUte  shall  be  insufficient  for  the  payment  of  debts,  when  the 
justice  of  the  claima  shall  be  fully  established,  and  when,  upon  conaidera.- 
tion  of  all  circumatancea,  it  shall  appear  to  the  chancellor,  to  be  just  and 
proper  tliat  such  debts  should  be  paid  by  a  sale  of  the  real  esUte.  Inde. 
pendent  of  these  special  requisitions  of  the  act,  it  would  be  obviously  the 
duty  of  the  court,  particularly  in  tho  caae  of  infant;; ,  to  be  satisfied  on  I 
points. 
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The  iafolBeieney  oftlM  penonal  eiUte  of  A.  R.  to  pay  hia  debli,  ii  etttad  In 
the  UMwer  of  hif  aduiinietntor,  hot  ie  not  p^oTod  ;  and  it  admitted  in  that 
of  tiM  foardian  of  the  inianta,  but  his  answer  is  not  qii  oath ;  and  if  it  was» 
the  eoort  oo^t  to  have  been  otherwiee  satisfied  of  the  lliet. 

The  justice  of  the  claims  ma^e  by  the  complainants  in  the  orifinal  proeeedmf , 
Is  not  established  otherwise,  than  by  the  acknowledgement  of  the  infant 
defendants  in  their  answer,  that,  **  according  to  the  belief  and  knpwledgn 
of  their  guardian,  they  are,  as  alleged  in  said  bill,  respoctively  dne.**  JhB 
Qoort  ooght  not  to  have  acted  on  tliis  admission.  The  infknts  were  ineapa- 
ble  of  making  it,  and  the  acknowledgement  of  the  gna^ian,  not  on  oath, 
was  totally  insnffioient  This  conrt  ought  to  hare  required,  satialhelory 
proof  of  the  Justice  of  the  claims,  and  to  hare  establiahed  suoh  as  were  Just, 
bofore  proceeding  to  sell  the  real  estate. 

There  was  error  in  tho  .original  pro«*«edings  in  ordering  the  sale  of  the  real 
eetate  of  A.  R.  ibr  the  payment  of  his  debU,  before  the  amount  of  the  debta 
should  be  judicially  ascertained  by  the  report  of  an  auditor. 

The  eighth  section  of  the  law  which  authorises  the  sale  of  real  estate  descend- 
ing to  minors,  enacts,  "  that  all  sales  made  by  the  authority  of  the  chan* 
eellor  under  this  act,  shall  be  notified  to,  and  confirmed  by  the  chanceilori 
belbrs  any  eonTeyance  of  the  property  shall  be  made."  This  proriaion  la 
totally  disAgarded.  The  sale  was  nerer  confirmed  by  the  court ;  yet  the 
coDTeyanoe  haa  been  made.  It  is  a  fatal  error  in  the  decree,  that  it  directs 
the  oottTeyanoe  to  be  made  on  the  payment  of  the  purchase  money,  without 
directing  that  the  sale  shall  first  *<  be  notified  to,  and  approved  by"  the 
nourt 

The  eonfieymneesef  the  real  estate,  made  under  the  original  preoeeding,  were 
properly  set  aside  by  the  decree  of  the  court  below.  The  relief  might  be 
yery  imperfect,  if,  on  the  reversal  of  a  decree,  the  perty  eouM,  under  ho 
etreumstaneee,  be  restored  to  the  property  which  had  been  impinperly  and 
ifiegularly  taken  fkom  him. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the 
county  of  Waghington,  in  the  district  of  Columbia. 

The  appellees  filed  their  bill  of  complaint  in  the  ci(cuU 
court,  in  the  nature  of  a  bill  of  review  against  the  appellants^ 
in  whiqh  they  set  forth,  that  in  the  year  1825,  the  appellants 
filed  tlieir  bill  against  the  complainants  and  others,  as  heirs  at 
law  of  Aba^r  Ritchie  deceased,  under  the  act  of  assembly  of 
Maryland  of  1785,  chap.  7S,  sec.  5,  alleging  themselves  to  be 
the  creditors  of  said  Abner  Ritchie  in  the  several  sums  of 
money  mentioned  in  said  bill ; — that  John  T.  Ritchie,  son  of 
said  Abner,  and  one  of  said  defendants,  had  obtained  letters  of 
administration  upon  the  estate  of  said  Abner ; — that  complain- 
ants had  frequently  applied  to  him  for  the  payment  of  .their 
debts,  which  he  refused ;  saying,  that  he  had  not  assets  of  the 
said  estate  to  pay  them,  or  any  part  thereof,  and  that  said  Ab- 

VOL.  VIII. — ^it 
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ner  had  died  without  leavings  personal  estate  to  discharge  the 
debts  due  by  him ; — ^that  said  Abner  died  possessed  of  real 
estate  described  in  an  exhibit  ffled  therewith,,  and  thaX  the 
defendants  are  the  heirs  at  law  of  the  said  Abner,  and  pray 
process,  &c.  against  them.  The  bill  of  review  proceeds  to 
aver,  that  said  process  did  accordingly  issue,  and  that  before 
said  these  complainants  appeared  to  the  same,  an- order  was 
obtained  by  the  solicitor  for  the  then  complainants,  appointing 
Thomas  Turner  guardian,  to  appear  and  answer  for  them : 
that  this  order  was  obtamed  without  their  knowledge  or  appro- 
bation, and  without^  it  having  been  made  to  appeal  that  ttio 
said  parties  were  infants,  and  without  it  appearing,  by  the 
terms  of  the  said  order,  that  Turner  was  appointed  guardian 
for  these  parties :  that  said  Turner  did,  however,  appear  for 
them  as  their  guardian,  and  file^  an  answer  for  these  complain- 
ants, admitting  the  truth  of  all  the  allegations  in  the  bill :  that 
said  bill  is  not  on  the  oath  of  said  pretended  guardian,  as  is 
usual.  They  further  state,  that  John  T.  Ritchie,  Sen.  tfed 
his  answer  to  said  bill,  and  alleging,  that  he  himself  was  a 
large  creditor  of  deceased,  suggested  a  reference  of  the  various 
claims  to  an  auditor.  That  in  the  year  1826,  B»  L.  Lear, 
solicitor  for  said  complainants,  and  T.  Swann,  also  solicitor  of 
said  court,  misled  by  some  person  or  persons,  entered  into  an 
agreement  to  set  the  cause  for  hearing,  and  did  consent  that 
a  decree  should  pass,  and  which  was  passed  by  said  court, 
decreeing  that  said  real  estate  should  be  sold,  and  that  trustees 
should  convey  the  same,  and  that  these  parties,  on  their  arrrival 
at  age,  should  release  to  the  purchasers  all  their  ^tln  to  the 
same.  That  said  sale  was  accordingly  made,  and  said  T. 
Ritchie,  Ben.  became^e  purchaser,  and  hath  received  a  con- 
veyance. 

The  parties  aver,  that  Mr  Swann  had  no  authority  to  appear 
for  them,  or  to  enter  into  any  consent  or  agreement  on  their 
behalf,  or  that  any  decree  should  be  entered  against  them ;  and 
that  said  proceedings  were  had  without  their  knowledge  or 
assent,  and  have  never  been  acquiesced  in ;  that  their  friends 
and  nalumi  guardians  were  overlooked  and  unconsult^d.  That 
they  are  aggrieved  by  said  decree,  and  ought  not  to  be  bound 
thereby — ^that  they  ought  not  to  convey  their^  estate  as  by  the 
decree  is  directed,  that  said  decree  is  eri^neous,  and  ought  to 
be  reversed — and  assign  several  errors : 
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I.  There  is  no  allegation  in  the  bill  or  evidence  filed  in  the 
cade,  that  Abner  Ritchie  died  without  leaving  personal  eslate 
suflkient  to  pay  his  debts. 

8.  That  there  is  no  allegation  or  evidence  that  his  real  estaie 
descended  to  a  minor. 

5.  That  said  decree  was  made  without  any  legal  or  sufficient 
answer  by  these  complainants,  and  without  the  several  matters 
contained  in  the  bill  being  taken  pro  eartfe$$o  against  theoL 

4.  That  theie  is  neither  allegation  nor  proo^  that  either  of 
said  defendants  was  a  minor,  and  incapable  of  answering 
without  a  guardian 

6.  That  the  court  appointed  a  guardian,  ad  /tiem,  without 
naming  the  infant  defendants,  or  causing  them  to  be  brought 
into  court  to  have  a  guardian  appointed,  and  without  any 
averment  or  proof  that  either  of  them  was  a  minor. 

6.  That  the  order  appointing  a  guardian  is  vague,  uncertain 
and  void. 

7.  That  the  answer  of  Turner,  professing  to  be  gnardian, 
ftc  not  being  under  oath,  is  insufficient  and  void. 

8.  That  said  decree  purports  to  be  by  consent,  whereas,  i( 
appears,  that  these  complainants  never  appeared  to  said  suit, 
in  person  or  by  guardian,  and  therefore,  never  could  have 
assented,  and  cannot,  as  mincN^  be  bound  by  the  consent  of  an 
attorney. 

9.  That  there  is  not  sufficient  matter  alleged  in  the  bill  to 
sustain  the  decree,  if  the  parties  had  been  competent  to  asserts 
and  had  asserted. 

.  10.  Because  the  decree,  contraiy  to  right  and  equity,  and 
the  uniform  rule  and  practice  of  the  court,  directs  the  trustee 
to  convey,  without  a  ratification  of  his  sale. 

II.  Because  the  decree  is  an  absolute  one,  without  giving 
complainants  a  day  after  they  shall  arrive  at  age,  to  sliow 
cause  against  the  decree. 

The  bill  then  avers  the  death  of  Henry  Carbery,  one  of  the 
complainants  to  the  first  bill,  about  three  years  before  the  filing 
of  said  bill,  and  prays  a  review  and  reversal,  &c. 

Several  of  the  defendants  appeared,  and  disclaiming  any 
interest,  &c.,  assent  to  the  review  and  reversal 

John  T.  Ritchie  answers,  averring  the  correctness  of  the 
proceeding,  and  prays  a  confirmation  of  what  has  been  done. 
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The  Bank  of  the  United  States,  and  Union  Bank  of  George- 
town, answering,  admit  that  the  original  was  filed  as  stated, 
and  require  proof  of  the  further  allegations  of  complainants ; 
they  aver  the  sufficiency  and  correctness  of  the  former  pro- 
ceedings, and  deny  that  there  is  any  sufficient  cause  for  a 
review,  &c. 

The  circuit  court  decreed  a  reversal  of  the  original  decree, 
and  annulled  all  the  proceedings  had  under  it,  declaring  the 
parties  to  be  restored  to  their  original  rights. 

The  proceedings  in  the  former  case,  constitute  tbe  only 
evidence  in  the  case  of  the  review. 

For  the  appellants,  it  will  be  contended, 

1.  Thai  no  decree  can  be  set  aside  or  reversed  on  a  bill  of 
review,  for  any  reason  not  appearing  on  the  fttce  of  the  decree 
itself,  whereas  most  of  the  objections  here  urged,  were  dehon 
the  decree. 

2.  Because  such  of  the.  reasons  as  are  alleged  to  appear  on 
the  iace  of  the  decree  itself,  are  wholly  insufficient 

3.  Because  a  bill  of  review  will  lie  only  where  the  original 
decree,  of  which  complaint  is  made,  hois  been  fully  executed 
by  the  party  complainant ;  whereas,  the  contrary  is  apparent 
on  the  &ce  of  the  bill  of  review. 

4.  Because  the  decree  of  reversal  transcends  the  power  of 
the  court,  and  extends  further  than  the  court  had  jurisdicti<Ni 
to  decree. 

6.  Because  it  is  in  other  respects  inequitable  and  illegal. 

The  case  was  argued  by  Mr  Coxe,  for  the  appellants ;  and 
by  Mr  Marbury,  for  the  appellees. 

Mr  Coxe,  for  the  appellants. 

The  appellees  filed  their  bill  of  review  in  the  circuit  court, 
for  the  purpose  of  reversing  a  decree  of  that  court,  passed  sev- 
eral years  since. 

Various  grounds  of  reversal  are  assigned,  as  well  in  the  pro- 
ceedings, as  in  the  decree ;  and  many  allegations  are  intro- 
duced, which  are  wholly  irrelevant  in  a  bill  of  review,  but  which 
are  unsupported  by  any  testimony.  They  would,  in  an  Eng- 
lish court  of  chancery,  be  deemed  scandalous  and  imnertinent 
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The  circuit  court  reversed  their  former  decree,  and  from  this 
judgment  the  parties  aggrieved  have  entered  this  appeal. 
It  will  be  contended, 

1.  That  among  all  the  grounds  assigned  for  the-reversal  of 
the  original  decree,  none  are  to  be  regarded,  excepting  those 
which  point  out  error  on  the  face  of  the  decree  itself. 

Error  in  the  proceedings,  in  the  want  of  conformity  of  the 
decree  to  the  evidence,  ought  to  be  taken  advantage  of,  eilber 
by  petition  for  a  rehearing,  or  by  appeal ;  and  where  the  oiig- 
inal  proceedings  are  infected  with  fraud,  an  original  bill  lies  to 
vacate  them  on  that  ground.  But  the  peculiar  and  appropriate 
object  of  a  bill  of  review  is,  to  obtain  a  reversal  for  some  defect, 
apparent  on  the  face  of  the  decree,  or  for  some-cause  arising  or 
discovered  since  the  date  of  the  decree. 

It  is  urged  however,  that  the  chancery  practice  of  Maryland 
varies  essentially  from  that  of  England  ;  it  not  being  custom- 
ary here  to  introduce  into  the  decree,  the  matters  upon  which 
it  is  based.  Certainly,  a  somewhat  looser  practice  has  pre- 
vailed, than  is  known  in  the  English  courts ;  but  the  legal  result 
contended  for,  cannot  flow  frooi  it.  The  character  of  the  bill 
of  review  is  still  the  same  ;  and  there  is  no  precedent  or  dictum 
by  any  Maryland  chancellor  sustaining  the  ground  relied  upon. 

The  party  aggrieved  is  not  without  remedy  i  he  has  his  ap-  ^ 
peal,  he  may  have  a  re«hearing ;  but  it  is  no  legitimate  conclu- 
sion, from  the  fact  that  we  have  introduced  a  looser  practice, 
that  the  whole  nature,  object  and  design  of  the  bill  of  review 
shall,  therefore,  be  changed.  The  case  in  1  H.  and  GKU, 
S9S,  4S4>  shows,  that  in  Maryland,  the  English  rule  still 
prevails. 

This  view  of  the  character  of  this  proceeding,  dispenses  with 
the  necessity  for  examining  in  detail,  the  reasons  assigned  for 
a  reversal  of  the  original  decree :  or  for  showing  upon  what 
deader  foundation,  either  of  fact  or  law,  they  rest. 

The  four  last  are  all  that  purport  to  come  within  the  legiti- 
mate scope  of  a  bill  of  review. 

8.  The  decree  purports  to  be  by  consent ;  whereas  it  ap- 
pears that  these  complainants,  never  appeared  to  the  suit. 

Here  again  we  are  required  to  examine  th^  previpus  proceed- 
nig^^to  determine  the  validity  of  the  objection. 
The  proceedings  show  that  Mr  Turner*  a  highly  respectable 
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genllemaiiy  acted  as  guardian.     That  Mr  Swann  acted  as 
counsel.     In  this  summary  way,  the  validity  of  their  authority 
and  acts  cannot  be  questioned. 

9.  That  there  is  not  sufScient  matter  alleged  in  the  bill  to 
sustain  the  decree.  Here  again  we  are  driven  to  the  previous 
proceedings,  which  cannot  be  done  on  a  bill  of  review. 

10.  Because  the  decree  directs  the  trustee  to  convey  with- 
out a  previous  ratification  of  his  proceedings.  This  may  be 
unusual ;  but  it  is  neither  contrary  to  equity  or  justice ;  it  is 
a  matter  clearly  within  the  discretion  of  the  court  18  Johns. 
521,526. 

The  act  of  1785,  ch.  72,  p.  8,  is  merely  directory  to  chancel- 
lor, and  may  be  waived  by  consent; 

11.  Because  the  decree  does  not,  on  its  face,  give  complain- 
ants a  day  in  court. 

In  general,  it  may  be  admitted,  that  this  shot  ild  constitute 
part  of  the  decree ;  but  that  rule  never  has  prevailed  when  the 
decree  directs  a  side.  Booth  v.  Rich,  1  Yem.  295.  If  there 
be  any  error  in  this,  it  is  one  of  mere  surplusage,  directing,  the 
infant  to  convey  when  he  comes  of  age,  which  may  be  erased 
from  the  decree,  as  superfluous.  Even  according  to  the  strict* 
est  rules  of  the  English  chancery,  this  being  a  decree  for  a 
sale,  it  was  not  necessary  to  give  the  infants  a  day  in  court. 

This,  however,  is  a  statutory  proceeding  under  the  laws  of 
Maryland.  The  act  of  1785,  ch.  72,  s.  8,  confers  the  general 
authority,  but  gives  no  day  in  court  to  infonts.  The  act  of 
1799,  ch.  78,  s.  4,  gives  a  day  to  infimts,  against  whom  such 
decree  may  be  had,  if  they  are  non  residents. 

This  decree  having  been  obtained  by  consent,  cannot  be  made 
the  subject  of  a  review.  12  Johns.  521  ;  Ambl.  229,  5S4, 
535;  1  Harr.  Ch.  142,143.. 

The  facts  must  be  admitted,  as  stated  in  Uie  decree. 

Mr  Marbury,  for  the  appellees. 

The  object  of  this  appeal  is,  to  reverse  a  decree  of  the  circuit 
court  on  a  bill  of  review,  filed  by  the  appellees,  to  annul  a  pre- 
ceding decree  of  that  court,  directing  the  sale  of  the  real 
estate  of  Abner  Ritchie,  the  father  of  the  appellees,  who  are 
minors,  on  an  alleged  deficiency  of  his  personeJ  as8et»-«-a  pro- 
ceeding authorised  by  an  act  of  assembly  of  Maryland,  passed 
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in  the  year  1785,  eh.  72,  and  now  in  force  in  this  district 
The  bill  embodies  the  exceptions  to  the  original  decree,  some 
of  which  appear  on  its  face ;  others  are  dehors  the  decree,  and 
can  be  detected  only  by  reference  to  the  pleadings  in  the  origi- 
nal cause. 

it  has  been  objected,  .by  the  counsel  for  the  appellants,  that 
on  a  bill  of  reyiew»  filed  for  error  in  the  decree,  nothing  but 
thedecree  can  be  read,  and  no  objection  can  be  taken,  unless 
the  error  appear  in  the  body  of  the  decree ;'  that  it  is  not 
allowable  to  look  into  the  pleadings  on  the  evidence,  only  so 
far  as  the  decree  may  recite  them. 

There  can  be  no  doubt,  that  such  is  the  rule  in  the  English 
court  of  chancery,  founded  upon  an  early  ordinance,  established 
with  reference  to  the  mode  of  preparing  the  decree  in  that 
country.  If,  however,  the  rule  l)e  rigidly  applied  to  the 
practice  of  the  courts  in  the  United  States,  H  will  amount  to 
an  abolition  in  those  courts  of  the  mode  of  relief  by  bill  of  re- 
view, except  in  eases  where  there  has  been  newly  discovered 
evidence. 

In  the  English  courts,  the  substance  of  the  pleadings,  and 
such  facts  as  the  court  allows  to  have  been  proved,  are  recited 
in  the  decree,  as  the  basis  of  the  court's  judgment ;  but  in  our 
courts,  the  decree  contains.no  such  recital ;  it  is  a  simple  de- 
claration of  the  court's  judgment  or  order  in  the  case,  referring 
to  the  proceedings — it  is  only  by  reference  to  those  proceedings, 
that  any  error,  which  may  eiast  in  *the  decree,  can  be  detected 
and  exposed. 

The  new  practice,  which  is  believed  to  be  universal  in 
this  country,  in  framing  the  decree,  requires  a  correspondbg 
change  in  the  rule  relating  to  bills  of  review,  by  which  the 
plaintiff  shouldbe  permitted  to  look  into  the  proceedings,  and 
not  be  confined  to  the  face  of  the  decree :  and  it  is  believed, 
that  it  was  with  reference  to.  this  diversity,  that  the  court  of 
appeals  of  Maryland,  in  delivering  their  opinion  in  the  case  of 
HoIIingsworlh  v.  M'Donald,  2  Har.  and  J.  237,  which  was 
on  a  bill  of  review,  say,  **  nothing  appears  on  the  face  of  the 
proceeding,  to  show  error  in  the  decree.** 

There  are  several  English  cases  to  justify  the  adoption  of 
such  new  rule ;  viz.  that  the  plaintiff,  in  a  bill  of  review,  should 
not  be  concluded,  by  the  omission  of  the  officer,  ^hose  duty  it 
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quired  to  produce  it,  or  a  copy  of  it,  and  the  entry  made  o|i  the 
books  of  the  bank  in  relation  to  the  said  notes. 

The  answer  of  Davidson  refers  to  his  former  answer  respect- 
ing  the  notes  .deposited  on  the  SOth  of  May  1805,  and  says, 
that  he  has  no  other  information  than  is  there  given.  He 
does  not  recollect  in  what  manner  the  notes  were  transmitted, 
nor  whether  they  were  accompanied  by  any  letter.  ^*  No  such 
letter  is  now  in  his  possession.  No  entry  was  made  in  the 
books  of  the  bank  in  relation  to  said  notes,  except  that  they^ 
were  to  go,  when  paid,  to  the  ciedit  of  Alexander  Henderson 
&  Co.,  to  whose  credit  such  of  them  as  were  paid  were  car- 
ried-'» 

The  entry  on  the  bank  books  is  made  an  exhibit,  and  is  as 
stated  In  the  answer  of  Davidson. 

A  correspondence  which  took  place  on  this  subject  with  the 
then  president  of  the  office  of  the  bank  at  Washington,  is  con- 
tained in  the  record,  and  some  testimony  was  taken  by  the  plain- 
iitb.  The  letters  and  the  depositions  furnish  strong  presumptive 
evidence  that  if  the  bank  supposed  the  notes  to  be  paid  absolutely 
on  account  of  the  debt  due  from  Alexander  Henderson  &  Co., 
the  makers  supposed  them  to  be  paid  conditionally,  and  that  the 
money  was  to  be  refunded,  should  they  not  be  held  responsible 
for  the  partial  loss  sustained  by  the  Grovemor  Strong. 

On  a  hearing,  the  bill  was  dismissed  with  costs,  and  the 
plaintiffi  appealed  to  this  court. 

Whatever  might  be  the  condition  on  whicli  the  plaintifls 
delivered  their  notes  to  Wilson,  the  bank  cannot  be  affected  by 
it,  unless  it  was  communicated  to  the  office.  The  testimony, 
that  it  was  communicated,  has  great  plausibility,  but  when  it 
is  recollected  that  the  deposit  of  January  180$  might  be  con- 
founded with  that  of  May  1805,  we  are  not  satisfied  that  the 
testimony  ought  to  countervail  the  answer  of  the  cashier,  and 
the  entry  on  the  books  of  the  bank.  We  are,  however,  re- 
lieved from  the  difficulty  of  deciding  on  a  doubtful  fact,  by  an 
objection  taken  by  the  appellees  to  the  action. 

The  plaintiffs  who  unite  in  this  suit,  claim  the  return  of 
money  paid  by  them  severally  on  distinct  promissory  notes. 
They  are  several  contracts,  having  no  connexion  with  each 
other.  These  parties  cannot,  we  think,  join  their  claims  in  the 
same  bill. 


JANUARY  TERM  18S4.  127 

[Teaton  and  othen  ▼.  Lenox  and  othem.j 
The  appellants  contend,  that  several  creditors  may  unite  in 
a  suit  to  attach  the  effects  of  an  absent  debtor.  We  do  not 
think  so.  They  oiay  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  cannot  unite  in  the  same 
original  bill. 

The  decree  of  the  circuit  court  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  .on  the  transcript  of  the 
record  from  4he  circuit  court  of  the  United  States,  for  the  dis- 
trict of  Columbia,  bolden  in  and  for  the  county  of  Alexandria, 
and  ^as  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said 
circuit  court  iu  this  cause  be,  and  the  same  is  hereby  affirmed 
with  costs. 
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The  Bank  of  thb  United  States,  appellants  v.  John  T. 
Ritchie,  JuN.»  and  others,  appellees. 

Tha  Baok  of  the  United  SUtoe  and  othen,  onder  the  anthority  of  the  ict  of 
the  legithitare  of  Maryland,  paesed  in  the  year  1786,  entitled  an  aot  for  en- 
larging the  powen  of  the  "  high  court  of  chancery/'  under  which  the  real 
eatatee  of  pereona  deacending  to  minora,  and  pereona  non  compoa  mentia, 
were  authorised  to  be  eoid  for  the  debte  of  the  anoeator,  proceeded  agauat 
the  real  eatate  of  A.  R.,  for  debts  due  by  him ;  and  in  1896  the  eatate  waa 
edd  by  a  decree  of  the  circuit  court  of  the  district  of  Columbia,  ezerciiing 
chancery  juriadiction.  Afterwardi,  in  1826,  tome  of  the  infant  heim  of  A. 
R.,  by  their  next  friend,  filed  a  bill  of  reriew  againat  the  administrator 
of  A.  R.,  the  purchaser  of  his  real  eatate,  and  others,  atating  varioua  enora 
in  the  original  auit  and  in  the  decree  of  the  court,  and  prayed  that  the 
same  should  be  rerersed.  Held,  that  a  bill  of  review  can  be  austained 
in  the  case. 

From  the  language  of  the  fiAh  section  of  the  act,  some  doubt  was  entertained 
whether  the  act  conferred  a  personal  power  on  the  chancellor,  or  was  to  be 
construed  as  an  extension  of  the  jurisdiction  of  the  court  If  the  former, 
it  waa  auppoaed  that  a  bill  of  review  would  not  lie  to  a  decree  made  in  exe- 
cution of  the  power.  On  inquiry,  however,  the  court  are  satiafted,  that  in 
Maryland,  the  act  haa  been  conatrued  as  an  enlargement  of  jurisdiction, 
and  that  decrees  for  selling  the  lands  of  minors  and  lunatics,  in  the  caaea 
preacribed  by  it,  have  been  treated,  by  the  court  of  appeals  of  that  state,  as 
the  exerciae  of  other  equity  powers. 

In  all  suits  brought  against  infknts,  whom  the  law  supposes  to  be  incapable  of 
underatanding  and  managing  their  own  affairs,  the  duty  of  watching  over 
their  interests  devolves,  in  a  considerable  degree,  upon  the  court  They 
defend  by  guardian  to  be  appointed  by  the  court,  who  is  usually  the  neareat 
relation  not  concerned,  in  point  of  interest,  in  the  matter  in  queation.  It  ia 
not  error,  but  it  ia  calculated  to  awaken  attention  that,  in  thia  case,  though 
the  infants,  as  the  record  shows,  had  parenta  living,  a  person  not  appeas- 
ing from  his  name,  or  shown  on  the  record,  to  be  connected  with  them,  was 
appointed  their  guardian  ad  Uiem, 

The  anawer  of  the  infant  defendants,  in  the  original  prooeodiQg,  is  signed  by 
their  guardian,  but  not  sworn  to.  It  oonaenta  to  the  decree  for  which  the 
bill  prays;  and,  without  any  other  evidence,  the  court  proceeds  to  decree 
a  bale  of  their  lands.  Thia  is  entirely  erroneous.  The  statute  under 
which  the  court  acted,  authoriaes  a  sale  of  the  real  estate,  only  where  the 
personal  eatate  shall  be  insufficient  for  the  payment  of  debts,  when  the 
justice  of  the  claims  shall  be  fully  establiahed,  and  when,  upon  considera- 
tion of  all  circumstances,  it  shall  appear  to  the  chancellor,  to  be  joat  and 
proper  that  such  debts  should  be  paid  by  a  sale  of  the  real  estate.  Inde. 
pendent  of  theae  special  requisitions  of  the  act,  it  would  be  obviously  the 
duty  of  the  court,  particularly  in  the  case  of  infants,  to  be  satiafied  on  1 
points. 
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Thm  uMoiBeieBey  of  the  personal  eeUte  of  A.  R.  to  paj  hia  debta,  ia  ataCad  la 
the  anawer  of  hia  adminiatrator,  bat  ia  not  pcoTed  ;  and  ia  admitted  in  that 
of  the  gnardian  of  the  in&nta,  but  hia  anawer  ia  not  qn  oath ;  and  if  it  waa, 
the  conrt  onght  to  have  been  otherwiae  aatiafied  of  the  fket. 

The  joatiee  of  the  claimt  made  by  the  complainanta  in  the  original  proeeedinf , 
in  not  eatabliahed  otherwiae,  than  by  the  acknowledgement  of  the  in&nt 
defbndanta  in  their  anawer,  that,  **  aeoording  to  the  belief  and  knowledge 
of  their  gnardian,  they  are,  aa  alleged  in  aaid  bill,  reapoctively  dne."  The 
ooort  OQght  not  to  have  acted  on  thta  admiaaion.  The  infknta  were  ineapn- 
bin  of  making  it,  and  the  acknowledgement  of  the  gnardian,  not  on  oath, 
waa  tblally  inanffloient  The  court  ought  to  haye  re<iaired.  aatiafaetory 
proof  of  the  juatioe  of  the  elaima,  and  to  have  eatabliahed  anoh  aa  were  Jnati 
bofore  proeeeding  to  aell  the  real  eatate. 

There  waa  error  in  the  .original  pro<*.eedinga  in  ordering  the  aale  of  the  real 
oetate  of  A.  R.  lor  the  payment  of  hia  debU,  before  the  amount  of  the  debta 
■hould  be  jodtetally  aacertained  by  the  report  of  an  auditor. 

The  eighth  aeotlon  of  the  law  which  authoriaea  the  aale  of  real  eatate  deaeend- 
ing  to  minora,  enacta,  "  that  all  aalea  made  by  the  authority  of  the  chan- 
coUor  under  thia  act,  ahall  be  notified  to,  and  confirmed  by  the  ehanceiloTi 
before  any  eonveyance  of  the  property  ahall  be  made."  Thia  prorlaion  ia 
totally  diaiagarded.  The  aale  waa  never  confirmed  by  the  court ;  yet  the 
oottveyance  haa  been  made.  It  ia  a  fatal  error  in  the  decree,  that  it  directt 
the  eonveyance  to  be  made  on  the  payment  of  the  purohaae  money,  withottt 
directing  that  the  aale  ahall  firat  <<  be  notified  to,  and  approved  by"  the 
oourt. 

Thm  convey aneeaef  the  real  eatate,  made  under  the  original  proceeding,  were 
properly  aet  aaide  by  the  decree  of  the  court  below.  The  relief  might  be 
▼ery  imperfect,  if,  on  the  reveraal  of  a  decree,  the  party  could,  under  no 
eireumatanoea,  be  reaiored  to  the  property  which  had  been  Improperly  and 
imgnlarly  taken  from  him. 

ON  appeal  from  the  circuit  court  of  the  United  States  for  the 
county  of  Washington,  in  the  distHct  of  Columbia. 

The  appellees  filed  their  bill  of  complaint  in  the  circuit 
court,  in  the  nature  of  a  bill  of  review  against  the  appellants, 
in  whiob  they  set  forth,  that  in  the  year  1825,  the  appellants 
filed  their  bill  against  the  complainants  and  others,  as  heirs  at 
law  of  Aba^r  Ritchie  deceased,  under  the  act  of  assembly  of 
Maryland  of  1785,  chap.  72,  sec.  5,  alleging  themselves  Co  be 
the  creditors  of  said  Abner  Ritchie  in  the  several  sums  of 
money  mentioned  in  said  bill ; — that  John  T.  Ritchie,  son  of 
said  Abner,  and  one  of  said  defendants,  had  obtained  letters  of 
administration  upon  the  estate  of  said  Abner  ;*-that  complain- 
ants bad  frequently  applied  to  him  for  the  payment  of  their 
debts,  which  he  refused ;  saying,  that  he  had  not  assets  of  the 
said  estate  to  pay  th^m,  or  any  part  thereof,  and  that  said  Ab» 
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Ritchie,  as  should  be  proved  to  hixn  before  the  first  Monday  in 
the  succeeding  November,  and  the  administrator  of  Abner 
Ritchie  was  directed  to  exhibit  to  him  the  settlement  of  his 
administration  ^account  with  the  orphan's  court. 

On  the  28th  of  March  1828,  the  trustee  reported,  that  after 
giving  bond,  and  advertising  as  required  by  thfi  decree,  he  had, 
on  the  17th  day  of  July  1826,  sold  the  property  at  public  sate, 
to  John  T.  Ritchie,  the  highest  bidder,  for  the  sum  of  two 
thousand  seven  huadred  and  fifteen  dollars.  That  Mr  Ritchie, 
having  produced  satisfactory  evidence  of  his  having  paid  all 
the  debts,  and  becoming  the  only  creditor  to  an  amount  exceed- 
ing the  amount  of  sales,  he  had  made  to  him  a  deed  conveying 
the  property. 

On  the  10th  of  June  1828,  the  auditor  made  his  report,  m 
which  he  disallows  several  claims  to  a  large  amount,  made  by 
John  T.  Ritchie,  against  the  estate  of  Abner  Ritchie. 

In  1828  some  of  the  infant  heirs  of  Abner  Ritchie,  by  their 
next  friend,  filed  their  bill  of  review  against  the  complainaats 
in  the  original  suit,  and  against  John  T.  Ritchie,  the  adminis- 
trator of  Abner  Ritchie,  and  the  purchaser  of  his  .real  estate, 
and  against  such  of  the  other  defendants  as  do  not  become 
plaintiffs ;  in  whichrtheystate  the  proceedings  in  the  original 
suit,  and  assign  various  errors  in  the  decree  ;  for  which,  and 
for  other  eiwrs  therein,  they  pray  that  the  same  may  be  re- 
viewed and  reversed,  that  the  deed  made  by  the  trustee  to  the 
defendant  John  T.  Ritchie,  and  all  deeds  made  by  him  to  the 
other  defendants,  maybe  declared  void,  and  that  the  sales  made 
by  the  trustee  may  be  set  aside. 

The  infant  defendants  answer  by  their  guardian,  and  admit 
the  allegations  of  the  bill.  The  other  defendants  also  answer, 
and  insist  on  the  original  decree. 

The  cause  came  on  to  be  heard  in  May  terra  1830,  by  con- 
sent, when  the  court,  being  of  opinion  that  there  was  manifest 
error  in  the  original  proceedings  and  on  the  face  of  the  decrees, 
did  adjudge,  order  aiid  decree,  that  the  same  should  be  re- 
versed and  annulled,  and  that  all  proceedings  of  the  trustee 
therein  named,  and  all  sales  and  deeds  made  by  him  by  virtue 
thereof,  to  the  defendant  John  T.  Ritchie,  or  any  other  person, 
and  all  deeds  made  by  the  said  John  T.  Ritchie  of  the  said 
real  estate,  to  either  of  the  other  defendants,  or  for  their  use. 
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SO  far  as  respects  the  interest  of  any  of  the  heirs  of  Aboer 
Rilchie,  except  the  said  John  T.  Ritchie,  Senior,  should  be 
utterly  null  and  void,  and  that  the  complainants  be  restored  to 
their  original  estates. 

Froin  this  decree  the  (lefendants  appealed  to  this  court.  A 
doubt  has  been  suggested,  whether  a  bill  of  review  could  be 
sustained  in  this  case.  The  parties  proceeded  under  .an  act  of 
the  legislature  of  Maryland,  passed  in  the  year  1785,  ch.  72, 
entitled,  *^  an  act  for  enlarging  the  power  of  the  high  court  of 
chancery."  The  fifth  section  enacts,  ^Hhat  if  any  person 
hath  died,  or  shall  hereafter  die,  without  leaving  personal  es- 
tate sufficient  to  discharge  the  debts  by  him  or  her  due,'and 
shall  leave  real  estate,  which  descends  to  a  minor,,  or  person 
being  idiot,  lunatic,  or  non  compos  mentis,  or  shall  devise  real 
estate  to  a  minor,  or  person  being  idiot,  lunatic,  or  non  compos 
mentis,  or  who  shall  afterwards  become  non  compos  mentis,  the 
chancellor  shall  have  full  power  and  authority,  upon  application 
of  any  creditor  of  any  deceased  person,  after  summoning  such 
minor,  and  his  appearance  by  guardian,  to  be  appointed  as 
aforesaid,  and  hearing  as  aforesaid,  or  after  summoning  the  per- 
son being  idiot,  lunatic,  or  non  compos. mentis,  and  his  appear- 
ance by  trustee,  trustees,  or  committee,  to  be  appointed  as  afore- 
said, and  nearingas  aforesaid,  and  the  justice  of  the  claim  of 
such  creditor  is  fully  established  ;  if,  upon  consideration  of  all 
circumstances,  it  stiall  appear  to  the  chancellor  to  be  just  and 
proper  ttiat  such  debts  should  be  paid  by  a  sale  of  such  real  es- 
tate, to  order  the  wholis^  or  part  of  the  real  estate  so  descending 
oc  devised,  to  be  sold,  for  the  payment  of  the  debts  due  by  the 
deceased." 

From  the  language  of  this  section  some  doubt  was  enter- 
tained, whether  the  act  conferred  a  personal  power  on  the 
chancellor,  or  was  to  be  construed  as  an  extension  of  the  juris- 
diction of  the  court.  If  the  former,  it  was  supposed  that  a  bill 
of  review  would  not  he  to  a  decree  made  in  execution  of  the 
power  On  inquiry,  however,  we  are  satisfied,  that  in  Mary- 
land, the  act  has  been  construed  as  an  enlargement  of  jurisdic- 
tion, and  that  decrees  for  selling  the  lands  of  minorg  and 
lunatics,  it*  the  cases  prescribed  by  it,  have  been  treated,  by 
the  court  of  appeals  of  that  state,  as  the  exercise  of  other,  equity 
powers. 
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We  proceed  then  to  examine  the  onglnlil  decree,  and  the 
errors  assigned  in  it. 

In  all  suits  brought  against  infants,  whom  the  law  supposes 
to  be  incapable  of  understanding  and  managing  their  own 
affairs,  the  duly  of  watching  over  their  interests  devolves,  in  a 
considerable  degree,  upon  the  court. /a)  They  defend  by 
guardian  to  be  appointed  by  the  court,  who  is  usually  the  near- 
rest  relation  not  concerned,  in  point  of  interest,  in  the  matter 
in  question.  (()  It  is  not  error,  but  it  is  calculated  to  awaken 
attention  thau  in  this  case,  though  the  infants,  as  the  record  ' 
shows,  had  parents  living ;  a  person  not  appearing  from  his 
name,  or  shown  on  the  record  to  be  connected  with  them,  was 
appointed  their  guardian  ad  litem. 

He  was  appointed,  on  the  motion  of  the  counsel  for  the 
plaintiffs,  without  bringing  the  minors  into  court,  or  issuing  a 
commission  for  the  purpose  of  making  the  appointment.  This 
is  contrary  to  the  most  approved  U8a|5fe,(c)  and  is  certainly  a 
mark  of  inexcusable  inattention.  The  adversary  counsel  is  not 
the  person  to  name  the  guardian  to  defend  the  infants. 

The  answer  of  the  infant  defendants  is  signed  by  their  guar** 
dian,  but  not  sworn  to.  It  consents  to  the  decree  for  which 
the  bill  prays,  and,  without  any  other  evidence,  the  court  pro* 
ceeds  to  decree  a  sale  of  their  lands.  This  is,  we  think,  en- 
tirely erroneous.  The  statute  under  which  the  court  acted, 
authorises  a  sale  of  the  real  estate,  only  where  the  personal 
estate  shall  be  insufficient  for  the  payment  of  debts,  when  the 
jjastice  of  the  claims  shall  be  fully  established,  and  when,  upon 
consideration  of  all  circumstances*  it  shall  appear  to  the  chan- 
cellor, to  be.  just  and  proper  that  such  debts  should  be  paid,  by 
a  sale  of  the  real  estate.  Independerit  of  these  special  requi- 
sitions of  the  act,  it  would  be  obviously  the  duty  of  the  court, 
particularly  in  the  case  of  infants,  to  be  satisfied  on  these  points. 

The  insufficiency  of  the  personal  estate  of  Abner  Ritchie  to 
pay  his  debts,  is  stated  in  the  answer  of  his  administrator ;  but 
is  not  proved,  and  is  admitted  in  that  of  the  guardian  of  the 

(«)  4  Har.  and  Johns.  126,  S70,  548 ;  5  Har.  and  Johns.  459 ;  5  Har.  and 
GUT  604;  Coop.  £q.  pi.  28. 
{k)  Coop.  Eq.  pi.  89. 
(c)  Coop.  Eq.  pi.  109. 
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infanta,  but  his  answer  is  not  on  oatli ;  and  if  it  \ya8y  the  court 
ought  to  have  been  otherwise  satisfied  of  the  fact. 

The  justice  of  the  claims  made  by  the  complainants,  is  not 
established  otherwise,  than  by  the  acknowledgement  of  the 
infant  defendants  in  their  answer,  that,  *'  according  to  the  be- 
lief and  knowledge  of  their  guardian,  they  are,  as  alleged  in 
said  bill,  respectively  due." 

The  court  ought  not  to  have  acted  on  this  admission.  The 
infants  were  incapable  of  making  it,  and  the  acknowledgement 
of  the  guardian,  not  on  oath,  was  totally  insufficient.  The 
court  ought  to  have  required  satisfactory  proof  of  the  justice  of 
the  claims,  and  to  have  established  such  as  were  just,  before 
proceeding  to  sell  the  real  estate. 

Without  knowing  judicially  that  any  debts  existed,  or  the 
amount  really  due,  or  the  value  of  the  real  estate,  the  court 
directed,  ^^  that  the  real  estate  of  the  said  Ritchie,  or  such  part 
thereof  as  may  be  necessary  for  the  purpose,  be  sold,  for  the 
payment  of  debts  of  said  Ritchie  to  complainants,  and  to  such 
'  other  creditors  of  said  Ritchie,  as  shall  come  in  and  bear  their 
proper  proportions  of  the  costs  and  expenses  of  this  suit, 
and  shall  exhibit  their  claims,  with  the  proper  proof  thereof 
to  the  auditor  hereinafter  appointed,  ^c."  The  decree  does  not 
postpone  the  sale  until  the  claims,  should  be  exhibited  to  the 
auditor  ;  and,  consequently,  so  far  as  other  creditors  were  con- 
cerned, leaves  the  trustee  without  information  as  to  the  quan- 
tity of  property  it  would  be  his  duty  to  sell.  He  accordingly 
sold  the  whole  .estate. 

The  eighth  section  of  the  law  which  authorizes  the  sate  of 
real  estate  descending  to  minors,  enacts,  *^  that  all  sales  nlade 
by  the  authority  of  the  chancellor  under  this  act,  shall  be  noti- 
fied to^  and  confirmed  by  the  chancellor,  before  any  conveyance 
of  the  property  shall  be  made."  This  provision  is  totally  disre- 
garded. The  sale  was  never  confirmed  by  the  court ;  yet  the 
conveyance  has  been  made.  It  js  a. fatal  error  in  the  decree, 
that  it  directs  the  conveyance  to  be  made  on  the  payment  of 
the.  purchase  money,  without  directing  that  the  sale  shall  first 
^  be  notified  to,  and  approved  by"  the  court. 

There  are  radical  errors  apparent  on  the  face  of  the  decree, 
which  show  that  the  interests  of  the  infants  have  not  been  pro- 
tected as  is  required  by  law  and  usage  ;  and  that  great  injus- 
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lice  may  have  been  done  them.    The  decree,  therefore,  ought 
to  have  been  reversed. 

The  appellants  contend,  that,  even  admitting  the  propriety 
of  reversing  the  original  decree,  the  circuit  court  ought  to  have 
stopped  at  that  point,  and  not  to  have  set  aside  the  conveyances 
which  were  made  under  its  authority. 

All  the  persons  affected  by  the  decree  now  under  considera- 
tion, were  parties  when  it  was  made.  The  bill  of  review  prays 
for  the  relief  which  the  court  granted,  and  states  all  the  facts 
which  entitled  them  to  that  relief.  The  power  of  the  court 
wasj  we  think,  competent  to  grant  it;  if  it  was  required  by  the 
principles  of  equity  and  justice.  The  relief  might  be  very  im- 
perfect, if,  on  the  reversal  of  a  decree,  the  party  could,  under 
no  circumstances,  be  restored  to  the  property  which  had  been 
improperly  and  irregularly  taken  from  him.  Cooper,  in  his 
Equity  Pleading,  page  95,  says,  *Mbe  bill  may  pray,  sim- 
ply that  the  decree  may  be  reviewed  and  altered,  or  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  into  exe- 
cution ;  but  if  the  decree  has  been  carried  into  execution,  the 
bill  should  also  pray  the  further  decree  of  the  court,  to  put  the 
party  complaining  of  the  former  decree  into  the  situation  in 
which  be  would  have  been,  if  that  decree  had  not  been  exe- 
cuted.'* "  A  supplemental  bill  may  likewise  be  added,  if  any 
event  has  happened  which  requires  it.** 

In  addition  to  these  general  principles  which  sustain  the 
rule  laid  down  by  Cooper,  circumstances  exist,  which  require, 
in  an  eminent  degree,  its, application  to  this  particular  case. 
The  decree  itself  was  disregarded  by  the  trustee,  in  executing 
the  conveyance.  It  directed  liim  to  receive  one  fourth  of  the 
purchase  money  in  cash,  and  the  residue  in  four  equal  instal-. 
ments.  The  first  payment  is  to  be  brought  into  court,  and  he 
is  to  make  the  conveyance  on  receiving  the  lost  He  is  not 
authorised  to  pay  the  money  to  the  creditx>rs.  The  court  has 
hot  entrusted  to  him  the  riglit  of  deciding  on  tlie  debts,  and 
disposing  of  the  purchase  money.  He  is  only  to  receive  it  be- 
foie  he  conveys ;  and,  consequently,  should  hold  it  subject  to 
the  order  of  the  court. 

It  does  not  appear  that  he  has  ever  received  a  cent.  He 
undertakes  to  settle  the  account  of  Mr  Ritchie,  the  purchaser, 
and  to  convey  the  property  to  him,  in  violation  of  the  decree ; 
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Oil  being  satisfied  by  him  that  he  hr.d  paid  all  the  debts,  and 
was  himself  a  creditor  to  an  amoiint  exceeding  the  purchase 
money. 

Ho  had  no  right  to  be  satisfied  of  tliese  facts.  The  court 
had  not  empowered  him  to  inquire  into,  or  decide  on  them.  He 
has  transcended  his  powers ;  and  with  the  knowledge  of  •.L;: 
puichaser,  and  in  combination  with  him,  has  executed  to  him 
a  deed  which  the  law  did  not  authorise.  This  whole  procreed- 
ing  was  irregular,  and  ought  to  be  set  aside.  The  plaintifis 
111  the  original  suit  will  then  be  at  liberty  to  prosecute  their 
claims  according  to  law. 

The  court  is  of  opinion,  (luil  there  is  no  erior  in  the  decree 
of  the  circuit  court,  and  that  it  be  afGrmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and.  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court,  in  this  cause  be,  and  the  same  is 
hereby  affirmed  with  costs. 
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Thomas  Jackson  et  al.,  appellants  v.  William  E.  Asu« 

TON. 

The  ctption  of  the  hill  wu  in  the  following  ternn :  **  Thomae  Jackeon,  a  ctli- 
xen  of  the  etate  of  Virginia,  William  Goodwin  Jackaon  and  Maria  CongrtYe 
Jackaon,  citixena  of  Virgioia,  infanta,  by  their  father  and  next  friend,  the 
aaid  Tbomaa  Jackaon  t.  The  Reverend  William  £.  Aahton,  a  citisen  of 
the  aUte  of  PennayWania.  In  equity."  In  the  body  of  the  bill  it  ia  atated 
that  <<  the  defendant  ia  of  Philadelphia." 

By  the  court :  The  title  or  caption  of  the  bill,  ia  no  part  of  the  bill,  and  does 
not  remove  the  objection  to  the  defecta  in  the  pleadinga.  The  bill  and 
proeeedittga  ahoold  atate  the  cilixenahip  of  the  partiea,  to  give  the  court 
jnriadiction  of  the  caae. 

The  only  difficulty  which  could  ariae  to  the  diamiaaal  of  the  bill,  preeente 
itaelf  upon  the  aUtement,  <<  that  the  defendant  ia  of  Philadelphia."  If  thia 
were  a  new  queation,  the  court  might  decide  otherwiae ;  but  the  deetaiona 
of  the  court,  in  oaaee  which  haye  heretolbre  been  before  it,  have  been  ex- 
preaa  upon  the  point. 

APPEAL  from  the  circuit  court  of  the  United  States  for  Che 
Pennsylvania  district. 

After  ihe  argument  was  commenced  by  Mr  Key  for  the  ap- 
pellant, the  court  stated  that  an  objection  to  the  jurisdiction  of 
this  case,  arose  from  the  omission  to  state  the  citizenship  of  the 
defendant,  William  E.  Ashton,  in  the  bill,  as  iSled  in  the  cir- 
cuit court,  and  appearing  on  the  printed  copy  of  the  record. 
The  caption  of  the  bill  was  in  the  following  terms. 

*'  Thomas  Jackson,  a  citizen  of  the  state  of  Virginia,  Wil- 
liam Goodwin  Jackson  and  Maria  Congreve  Jackson,  citizens 
of  Virginia,  infants,  by  their  father  and  next  friend,  the  said 
Thomas  Jackson  v.  The  Reverend  William  E.  Ashton,  a  citi- 
zen of  the  state  of  Pennsylvania.     In  equity.  ^ 

The  bill  proceeds  to  slate  that  the  complainants  and  the 
appellants  are  citizens  of  the  state  of  Virginia.  The  only  de- 
scription of  the  defendant  is,  **  William  E.  Ashton,  of  the  city 
of  Philadelphia,^  which  is  m  the  body  of  the  bill. 

Mr  Peters,  for  the  appellee,  stated,  that  although  aware  of 
the  objection  to  the  jurisdiction,  in  conseiiuence  of  there  being 
an  omission  to  stale  the  citizenship  of  the  appellee,  yet  he  wan 
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not  disposed  to  urge  the  exception.     If  the  court  could  tak^  . 
jurisdictioQ  of  the  case,  the  appellee  was  entirely  willing ;  in- 
deed,, he  was  anxious  that  the  court  should  hear  and  determine 
the  cause.     He  wished  it  to  be  understood  that  the  appellee 
made  np  objection  to  the  court's  procee^ng  in  the  case. 

Mr  Key  contended,  (hat  the  caption  of  the  bill  was  part  of  it^ 
and  that  taken  with  the  bill,  the  citizenship  of  the  defendant 
was  sufficiently  shown.  The  disposition  of  this  court  has  been 
manifested  in  many  cases,  to  get  rid  of  technical  difficulties  of 
this  kind. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  title  or  caption  of  the  bill,  is  no  part  of  the  bill,  and  does 
not  remove  the  objection  to  the  defects  in  the  pleadings.  The 
bill  and  proceedings  should  state  the  citizenship  of  the  parties^ 
to  give  the  court  jurisdiction  of  the  case. 

The  only  difficulty  which  could  arise  to  the  dismissal  of  the  . 
bill,  presents  itself  upon  the  statement,  'Uhat  the  defendant  is 
of  Philadelphia."    This,  it  might  be  answered,  shews  that  he 
is  a  citizen  of  Pennsylvania. 

If  this  were  a  new  question,  the  court  might  decide  other- 
wise ;  but  the  decision  of  the  court,  in  cases  which  have  here- 
tofore been  before  it,  has  been  express  upon  the  point ;  and 
the  bill  must  be  dismissed  for  want  of  jurisdiction. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  the  opinion  of  this  court,  that  the  said 
circuit  court  could  not  entertain  jurisdiction  of  this  cause,  and 
that,  consequently,  this  court  has  not  jurisdiction  in  this  cause, 
but  for  the  purpose  of  reversing  the  decree  of  the  said  circuit 
court,  entertaining  said  jurisdiction  :  whereupon,  it  is  ordered, 
adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said 
circuit  court  be,  and  the  same  xs  hereby  reversed,  and  that 
this  appeal  be,  and  the  same  is  hereby  dismissed.  All  of  which 
is  hereby  ordered  to  be  certified  to  the  said  circuit  court,  under 
the  seal  of  this  couru 
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United  States,  plaintiff's  in  error  v.  Tench  Ringgold. 

On  the  opening  of  tlie  record  for  the  ar^rument  of  this  case,  it  was  found  that 
the  sum  in  controversy  was  less  than  the  amount  which,  according  to  the 
act  of  congress,  authorises  a  writ  of  error,  except  on  a  special  allocaturi 
from  the  circuit  court  of  the  District  of  Columbia,  to  this  court.  The  pro- 
visions of  the  law  permit  writs  of  error  to  be  sued  out  without  such  allocatur, 
when  the  sum  in  controversy  amounts  io  one  thousand  dollars,  and  upwards. 

On  the  applicatidn  of  the  counsel,  stating,  tlie  quesUons  in  the  case  were  of 
great  public  importance,  and  were  required  to  bo  determined,  in  order  to 
the  final  settlement  of  other  accounts  in  which  the  same  principles  were 
involved  ;  the  court  gave  the  special  allocatur. 

The  marshal  of  the  District  of  Columbia,  upon  the  settlement  of  his  accounts 
at  the  treasury,  claimed  an  allowance  and  credit  by  the  United  States,  for 
the  sum  of  one  thousand  one  hundred  and  eleven  dollars  ^and  two  cents, 
being  the  amount  of  his  poundage  fees  on  a  capias  ad  satisfaciendum, 
against  John  Gates,  at  the  suit  of  the  United  States,  md  upon  which  Gatee 
was  arrested  by  the  defendant,  as  marshal,  and  committed  to  jail,  and  after- 
wards discharged  by  order  of  the  United  States. 

Admitting  the  defendant  in  an  execution  to  be  liable  for  poundage,  if  the 

'  plaintiff  releases  or  discbarges  him,  arid  thereby  deprives  the  marshal  of  all 
recourse  to  the  defendant,  there  can  be  no  doubt  that  the  olaintiff  would 
thereby  make  himself  responsible  for  the  poundage. 

By  the  statutes  of  Maryland,  relative  to  poundage  fees,  in  force  in  the  county 
of  Washington,  in  the  District  of  Columbia,  the  marshal  is  entitled  to 
poundage  oik  an  execution  -executed,  and  they  fix  the  rate  of  allowance  : 
thosei  statutes  do  not  designate  which  of  the  parties  shall  pay  the  poundage. 

It  is  undoubtedly  a  general  rule,  that  no  court  can  give  a  direct  jildgment 
against  the  United  States  for  costs,  in  a  suit  to  which  they  are  a  party, 
either  on  behalf  of  any  suitor,  or  any  officer  of  the  government'*  Bnt  it  by 
no  means  follows,  from  this,  that  they  are  not  liable  for  their  own  costs. 
No  direct  suit  can  be  maintained  against  the  United  States.  Bat  when  en 
action  is  brouglit  by  tlie  United  States,  to  recover  money  in  the  handa  oTe 
party,  who  has  a  legal  claim  against  them  for  costs ;  it  wonld  be  a  very  rigid 
principle,  to  deny  to  iiiro  the  right  of  setting  up  such  claim  in  a  court  of 
justice,  and  turn  him  round  to  an  application  to  congrese.  If  the  right  of  the 
pteTty  is  fixed  by  the  existing  law,  there  can  be  no  necessity  for  an  applica- 
tion to  congress,  except  for  the  purpose  of  remedy.  And  no  such  neceasit? 
can  exist,  when  this  right  can  pronerly  be  set  up  by  ws/  of  defence,  to  a 
suit  bj^  the  United  SUtes. 

The  discharge,  in  this  case,  is  absolute  and  unconditional;  and  the  manlial 
had  no  authority  to  hold  the  defendant  in  custody  aAerwards.  Admitting 
€ktes  to  have  been  liable  for  these  poundage  fees,  tlie  marshal's  power  or 
right  to  compel  payment  from  him,  was  Uken  away  by  authority  of  the 
United  Sutes,  the  plaintiff  in  the  suit.  And  the  right  of  the  marehel  to 
claim  his  poundage  fees  from  them,  is  thereby  clearly  established. 
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ERROR  to  the  circuit  court  of  the  United  States  for  tl\e 
county  of  Washington,  in  the  District  of  Columbia. 

This  was  an  action  of  assumpsit,  instituted  by  the  United 
'  Stales  in  the  circuit  court,  to  recover  the  sum  of  three  himdred 
and  forty-five  dollars,  money  of  the  plaintiffs  ;  alleged  to  have 
been  received  by  the  deft^dant  as  marshal  of  the  District  of 
Columbia.  The  defendant  pleaded  non  assumpsit,  and  issue 
was  joined  thereon.  The  counsel  for  the  plaintiffs  and  defend- 
ant, submitted  the  following  statement,  subject  to  the  opinion 
of  the  court  on  the  law  and  facts. 

This  is  an  action  of  assumpsit,  brought  to  recover  the  sum  of 
three  bundled  and  forty-five  dollars,  mdney  of  the  plaintiff, 
which  eame  to  the  hands  of  the  defendant  as  marshal  of  the 
District  of  Columbia.  Upon  the  settlement  of  the  defendant's 
accounts  as  marshal,  with  the  treasury,  he  claimed  an  allow- 
ance &nd  credit  for  the  sum  of  eleven  hundred  and  eleven  dol- 
lars and  two  cents  (see  account  marked  A),  being  the  amount 
of  his  poundage  fees  on  a  capias  ad  satisfaciendum  against 
John  Gates,  at  the  suit  of  the  tjnited  States,  and  upon  which 
Gates  wasarrested  by  the  defendant  as  marshal,  and  committed 
to  jail,  and  afterwards  discharged  by  order  of  the  president  of 
the  United  States.  (See  statement  marked  B.)  It  is  agreed 
that  this  claim  was  presented  to  the  accounting  officers  of  the 
treasury  before  the  institution  of  this  suit,  and  disallowed. 

Account  A. 

United  States,  Dr.    June  term  1819. 
To  cepi  ca.  sa.  v.  John  -Gales:  released  from 

jail  by  order  of  the  president  of  the  United  States  50 

Writ  and  return                 -                -                -  14 

Poundage  fees  on  first,  $26  67,  at  7i  per  cent  2  00 

Ditto  on  residue,  $86,946  at  3  per  cent  1,108  38 


$1,111  02 
T.  Ringgold,  M.D.C. 

Statement  B. 
District  of  Columbia,  county  of  Washington,  circuit  court, 
December  term   1818.     United  States  v.  John  Gate**,  Jun. 
Jamiarv  5«  1819.     Judgment  lor  sixty-five  thousand  dollaos. 
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current  money>  damages,  to  be  released  on  papnent  ctf  sixty* 
three  thousand  iBve  hundred  and  ninety-seven  dollars  and  sev- 
enty-three cents,  or  such  other  sum  as  may  hereafter  be  certi- 
fied by  the  accounting  officers  of  the  treasury— costs  eleven 
dollars  aiid  eighty-two  cents.  Upon  which  judgment  execu- 
tion (ca.  sa.)  was  issued  to  June  term  1819,  and  returned  by 
the  marshal  with  the  following  indorsements  thereon : 

Certificate  of  second  auditor  ofamoutU  due. 

Treasury  department,  second  auditor's  office,  27  March  1819. 
I  certify,  that  on  settlement  of  the  account  of  John  Gates, 
Jun.,  late  paymaster  of  the  United  States  light  artillery,  on 
the  29th  October  1818,  a  balance  of  thirty-six  thousand  nine 
hundred  and  sixty  dollars  was  found  due  by  him  to  the  United 
States,  which  said  balance  is  now  standing  against  him  on  the 
books  at  this  office.  William  Lee,  2d  Auditor. 

Return  ofmareJud. 

Cepi,  released  by  order  of  the  president  of  the  United  States, 
herewith  returned.  T.  Ringgold,  Marshal. 

Prerident^s  order  of  discharge. 

To  the  marshal  of  the  District  of  Columbia.  Whereas 
John  Gates,  Junior,  of  the  county  of  Albany,  in  the  district  of 
New  York,  is  confined  and  held  in  custody  in  the  prison  afore- 
said, in  puisuance  of  a  certain  judgment  and  execution  obtained 
at  the  suit  of  the  United  States ;  and  whereas  it  appears  to  my 
satisfaction  that  the  said  John  Gates,  Junior,  is  unable  to  pay 
the  said  debt  for  which  he  is  imprisoned :  now,  therefore,  by 
virtue  of  the  power  and  authority  vested  in  the  president  of 
the  United  States  by  an  act  of  congress,  passed  the  3d  of  March 
1817,  entitled  **  an  act  supplementary  to  an  act  for  the  relief 
of  persons  imprisoned  for  debts  due  the  United  States,"  I,  James 
Monroe,  president  of  the  United  States,  do  hereby  authorise 
you  to  discharge  from  your  custod}^  out  of  the  prison  aforesaid* 
the  body  of  the  sai(l  John  Gates,  Junior. 

Given  under  my  hand,  in  the  city  of  Washington,  this  fifth 
day  of  March  one  thousand  eight  hundred  and  nineteen,  and 
forty-third  year  of  the  independence  of  the  United  States. 

James  Momroe. 
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The  circuit  court  gave  judgment  in  favwr  of  the  defendant ; 
and  the  United  States  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Buller,  attorney-general,  for 
the  United  States;  and  by  Coxe,  for  .the  defendant. 

On  the  opening  of  the  record  it  was  found  that  the  sum  in 
controversy  was  less  than  the  amount  which,  according  to  the 
act  of  congress,  authorises  a  writ  of  error,  except  on  a  special 
allocatur,  from  the  circuit  court  of  the  JDistrict  of  Columbia,  to 
this  court.  The  provisions  of  the  law  permit  writs  of  error  to 
be  sued  out  without  such  allocatur,  when  the  sum  in  contro- 
versy amounts  to  one  thousand  dollars,  and  upwards. 

The  Attorney-Greneral  and  Mr  Coxe  requested  the  court  to 
give  a  specuj  allocatur  nunc  pro  tunc,  as  the  questions  in  the 
case  were  of  great  public  importance,  and  were  required  to  be 
determined}  in  order  to  the  final  settlement  of  other  accounts 
in  which  the  same  principles  were  involved. 

The  court,  on  these  representations,  gave  the  special  allo- 
catur. 

The  Attomey-General,  for  the  plaintifis  in  error,  confendea, 
that  the  judgment  of  the  circuit  court  was  erroneous,  for  the 
following  reasons. 

h  By  the  laws  of  Maryland  (to  which  the  acta  of  congress 
refer),  the  defendant,  and  not  the  plaintiff,  is  liable  to  the  shcriflf 
or  marshal  for  his  poundage  on  the*service  of  a  ca.  sa. 

2.  Whatever  may  be  the  rule  in  respect  to  individuals,  the 
United  States,  under  the  general  terms  employed  in  the  acts 
of  congress  and  of  the  state  of  Maryland,  are  not  liable  to  the 
oflker. 

The  marshal  of  the  District  of  Columbia  is  not  entitled  to 
poundage  fees,  under  the  acts  of  congress  of  1801  and  1803. 
By  those  acts  the  same  fees,  are-  given  to  that  officer,  as  are 
allowed  for  similar  services  by  the  laws  of  Maryland.  No 
poundage  fees  are  allowed  in  a  cose  of  this  kind,  by  the  Mary- 
land law. 

It  has  been  gravely  questioned,  whether  the  law  of  England, 
which  gave  poundage  fees,  was  ever  in  force  in  Maiyland ;  the 
best  opinions  are,  that  it  never  was  in  force  in  that  state,  and 
therefore  no  right  to  such  fees  can  exist.  No  case  in  which 
such  fees  have  been  allowed,  is  to  be  found.     The  8heriflr(and 

VOL-  VIII. — u 
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by  this  same  rule,  the  marshal  of  this  district)  is  not  cutitlcd, 
in  JIarylan<1,  to  any  fees  as  pousitlage,  unless  by  the  special 
provisions  of  some  statute. 

The  statutes  of  Maryhiml,  in  reference  to  the  fees  of  the 
sherifl,  ar«  those  of  1753,  1759. 

Upon  those  statutes  there  have-besn  contradicioiy  decisions 
in  the  courts  of  Maryland.  In  1 805  it  was  decided  tliat  the 
defendant,  and  not  the  plaintiff,  was  liable  for  the  poundage 
fees  of  the  sheriti*;  and  under  the  authority  of  this  decision,  the 
circuit  court  of  this  district  decided  ditferently  from  ♦heir  de- 
cision in  this  case. 

Afterwards,  in  the  case  of  Mason  v.  M.unca8ter,  decided  in 
1829,  the  circuit  court  of  the  district  of  Columbia  adjudged 
that  the  plaintiff  was  liable  to  the  marshal  for  such  feep.(a) 

(a)  The  reporter  has  grreat  satisfaction  in  annexing  to  the  report  of  this  ease, 
the  opinion  of  Mr  Justice  Crakcu,  in  the  case  of  Mason  ^ .  Mjautaster,  de- 
livered March  12, 1829. 

This  case  comes  before  the  court  on  a  motion  to  quash  two  writs  of  fieri 
facias,  levied  on  certoin  lands  of  Uic  defendant,  the  sale  of  which  was  post- 
poned by  agreement  of  the  parties,  in  order  that  the  opinion  of  the  court  might 
be  had,  whether  the  marshal  is  entitled  to  poundage  fees  on  levying  an  exe- 
cution upon  lands  which  are  not  sold. 

By  the  act  of  congress  of  27Ui  February  1801,  sec.  9,  the  marshal  was  en- 
titled to  receive  the  same  fees,  perquisites  and  emolameuts,  as  the  marshal  of 
the  United  States  for  the  district  of  Maryland.  By  the  act  of  3d  March  1807, 
the  marshal,  for  services  not  enumerated  in  that  or  some  other  act  of  congress, 
is  entitled  to  such  fees  as  were,  on  the  first  Monday  of  December  1800,  allowed 
by  the  laws  of  Maryland  to  a  sheriff. for  like  services.  The  poandage  fee  is 
not  expressly  given  or  regulated  by  any  act  of  congpress. 

By  the  sUt.  West.  1,  c.  26,  no  officer  shall  take  any  reward  to  do  his  office, 
but  of  the  king.  And  by  the  29  £1.,  c.  4,  no  sheriff  shall  "  receive  or  take  of 
any  person  for  serving  an  execution  on  the  body,  lands,  goods  or  chattels  of 
any  person,  more  or  other  consideration  or  recompense,  than  twelve  pence 
of  and  for  every  twenty  shillings  that  he  shall  levy  or  extend,  and  deliTer  in 
execution,  or  take  the  bo^y  in  execution  for,  by  virtue  and  force  of  any  soch 
extent  or  execution."  This  act  does  not  contain  the  word  poundage.  The 
14th  sec.  3  Geo.  1,  c.  15,  uses  the  word  "  poundage,"  allowed  by  that  act: 
and  (sec.  16)  "  for  ascertaining  the  fees  for  executing  of  writs  of  elegit,  so  &r 
as  the  same  relate  to  the  extending  of  real  estates,  and  for  execating  writs  of 
hab.  fac.  pose,  aut  seisinam,"  it  is  enacted,  "  that  it  shall  not  be  lawful  for  any 
sheriff,  by  reason  or  colour  of  office,  or  by  reason  or  colour  of  executing  any 
writ  o^  writs  of  hab.  fac.  poss.  aut  seisinam,  to  ask,  demand,  or  receive  any 
other  or  greater  consideration,  fee,  gratuity  or  reward,  than  twelve  ponoe  of 
every  twenty  shillings  of  the  yearly  value."  By  section  17,  reciting 
that "  it  often  happens  that  small  sums  only  remain  due  upon  judgments,  but 
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If  there  is  no  decision  of  the  courts  of  Maryland  on  the  ques- 
tion, this  court  will  examine  the  law  of  that  state,  and  will 

opon  executing  writs  of  ca.  sa.,  the  iheriff  takes  for  his  fees  poundage  for  the 
whole  money  for  which  such  judgments  are  entered,"  it  is  enacted  that 
''  poundage  shall  in  no  case  be- demanded  or  taken  upon  executing  any  writ 
of  ca.  sa.  or  upon  charging  any  person  in  execution  by  virtue  of  such  writ, 
for  any  greater  sum  than  the  real  debt  bona  fide  due  and  claimed  by  the  plain- 
tiff," nnder  the  penalty  of  treble  damages  to  the  party  aggrieved ;  but  the 
statute  does  not  say  whether  the  party  aggrieved  by  the  plaintiff  or  defendant, 
nor  which  of  them  is  bound  to  pay  the  poundage.  The  8  G.  1,  o.  25,  see.  3, 
recites  that  *'  by  the  23  H.  8,  there  was  due  to  his  majesty  a  fee  of  one  half- 
penny in  the  pound  upon  every  recognisance  to  be  paid  on"  sealing  the  first 
process,  which  is  very  heavy  on  every  prosecutor  on  every  such  recognisance; 
and  that  the  fees  taken  by  sheriffs  in  getting  an  extent  or  execution  on  such 
recognizances  are  very  expensive,  and  'ena<sts  that  the  proiecutor  shall  mark 
the  sum  to  be  extended  or  levied,  which  sum  the  officer  shall  insert  in  the 
writ  to  be  only  extended  or  levied,  and  no  more,  and  on  which  the  poundage 
of  oiM  halfpenny  shall  be  paid.  And  by  the  fifth  section,  the  sheriff  upon 
such  recognisances  shall  take  only  the  same  fees  as  are  appointed  by  the 
3  G.  ].  By  the  act  of  Maryland  of  12th  October  1753,  o.  22,  it  is  enacted, 
**  that  no  officer,  by  reason  or  colour  of  his  office,  shall  have,  receive,  or  take 
of  any  person  any  other  or  greater  fees  than  by  this  act  are  allowed :  to  the 
sheriff  serving  an  attachment  or^execution,  seven  pounds  of  tobacco;  and-if 
any  execution  be  for  above  one  hundred  and  under  five  hundred  pounds  of 
tobacco,  then  tliirty-seven  pounds  of  tobacco ;  if  it  exceed  five  hundred  pounds, 
then  fifty-seven  pounds,  and  so  on ;  and  if  any  execution  be  for  money,  the 
sheriff  to  have  at  the  rate  of  seven  per  centum  for  the  first  five  pounds,  and 
three  per  centum  for  the  residue  in  the  same  specie  the  execution  is  issued 
for.  The  act  of  1779,  o.  25,  gives  '^  to  the  sheriff  the  same  fees  on  a  fieri 
facias  or  replevin,  as  upon  attachments:"  *'  for  all  goods  and  chattels  which 
he  shall  attach  and  take  into  his  possession  or  wherewith  he  shall.be  charge- 
able, the  same  fees  as  on  execution."  And  by  section  5,  "  on  the  service 
of  any  execution  for  money  or  tobacco,  the  sheriff  for  the  service  of  the  same 
shall  charge  And  receive  on  the  same  at  the  rate  of  ten  per  centum  for  the 
first  five  pounds,  dbc.,  and  five  per  centum  for  tho  residue ;  and  no  sheriff 
shall  be  chargeable  in  any  action  of  escape,  for  more  than  the  sum  of  money 
reaHy  due  or  indorsed  to  be  received  on  tho  execution  in  discharge  thereof. 
By  the  act  of  1790,  c.  59,  sec.  2,  ''  instead  of  the  poundage  fees  to  the  sheriff 
by  the  first- mentioned  act  (1779,  c.25),  he  be  allowed  only  at  the  rate  of  seven 
and  a  half  per  centum  for  the  first  ten  pounds,  and  at  the  rate  of  three  per 
centnm  for  the  residue;  and  where  execution  or  attdchment  shall  be  made 
on  lands  held  for  ye^rs  or  a  greater  estate,  only  half  of  tho  poundage  fees; 
but  if  the  estate  be  not  chargeable  by  appraisement  and  delivered  to  the 
plaintiff,  or  bjr  sale  of  the  sheriff,  one  quart'^r  part  of  the  poundage  fees  only 
shall  be  chargeable." 

If  the  defendant  be  taken  on  a  ca.  sa.,  who  is  in  the  first  place  liable  to  tho 
marshai  for  his  poundage  :  tho  plaintiff  or  the  defendant  ? 

Les  Viscount  de  London  v.  Mitchell,  1  Roll.  Hop.  404,  (1616)  was  debt  by 
the  sheriff  against  tho  plaintiff,  in  the  execution,  for  his  poundage  fees  upon 
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decide  what  it  is.    They  will  there  iSnd  no  warrant  for  the 
claim  of  the  defendant. 

a  ca.  ft.    Lord  Coke  nid,  '<if  hehaenotaiiaetion  of  debt,  he  hee  no  remedy; 
end  therefore,  foraemach  ae  the.worde  ere,  that  he  ehall  have,  reoeiTe  and 
take,  thU  makea  it  a  daty  in  him,  and  eo  the  action  Uea :  qnod  fait  liumieeiiim 
per  oariam."    Welden  t.  Veaey,  Popham  173,  debt  by  the  ihertif  againat  the 
creditor,  for  MTen  poonde  and  eiz  pence,  lor  poondage  on  one  hnadred  and 
eighty  one  pounds,  for  which  the  debtor  waa  taken  on  a  ca.  ea.    It  wae  deci- 
ded,  that  the  eheriff  thoold  have  five  per  centnm  on  the  firrt  one  handled 
poonde,  and  two  and  a-half  on  the  residae:  end  Whitloek,  J.  waa  of  opinion, 
that  the  sheriff  may  refase  to  do  execution,  nntil  the  levying  money  be  peid 
to  him :  but  that  point  wae  not  decided.    The  sheriff  recoTered  hie  poondage 
against  tlie  plaintiff  in  the  following  ceeee.    BrockweU  t.  Lock,  Peeeock  t. 
Harris,  1  Salk.  331 ;  Jayson  t.  Rash,  1  Balk.  909;  Lyeter  ▼•  Bromley,  do. 
Car.  266;  Earl  t.  Plummer,  12  Mod.  124;  Tyson  t.  Parke,  1  Salk.  333; 
Pope  T.  Hayman,  Holt's  Rep.  317 ;  Suliard  v.  Stampe,  Moore  468 ;  Gumey 
and  Sonne's  ceae,  Cro.  Eliii  335.    In  all  these  cases,  the  action  was  ageinet 
the  originel  plaintiff,  in  the  execution ;  and  there  is  no  case  in  which  the 
marshal  or  sheriff  brovght  his  action  for  poundagOy  ageinet  the  original  debtor, 
in  the  execution.    In  £arl  t.  Plummer,  the  action  was  brought  by  the  eheiiff, 
for  his  poundage  on  executing  an  erroneous  writ,  and  the  court  said,  '*  that 
if  the  party  himself  will  take  out  suoh  an  erroneoue  writ,  he  shall  not,  under 
pretence  thereof,  cheat  the  sheriff  of  his  foes."    Woodgate  ▼.  Knatchbull,  2 
T.  R.  148,  was  an  action  on  the  case,  under  the  29th  El.  c.  4,  by  the  defond- 
ant,  in  a  fi.  fik.  against  the  sheriff  for  damages,  for  taking  more  than  his  pound- 
age, for  levying  the  fi.  la.  Tcrdiot  for  the  plaintiff,  for  fifty-four  pounde  and 
fourteen  shillings.    Rule  to  show  cause  why  the  verdict  should  not  be  eel 
eside.    The  council,  in  arguing  in  support  of  the  rule,  said :  "  the  miechief 
intended  to  be  remedied  by  the  act  of  Elis.,  was  the  negligence  of  sheriifil  in 
executing  process ;  persons  who  had  recovered  judgments,  being  obliged  to 
pay  money  to  shertflb,  to  induce  them  to  do  their  duty  properly,  in  levying 
the  sums  recovered.    This  was  to  be  remedied,  by  allowing  tlie  sheriff  eo 
much  in  tbo  pound,  for  the  sum  levied  aa  a  stimulus  to. him ;  but  to  prevent 
him  from  charging  the  plaintiff  in  the  original  euits,  with  more  than  wae 
allowed,  the  act  gave  the  two  remedies  therein  specified.    They,  therefore, 
were  the  only  persons  intended  to  be  benefited  by  such  pecuniae  compen- 
sations, and  not  the  defendanU."    Buller  J.  says,  "  if  the  plaintiff  chooee  to 
have  an  auction,  ho  must  defray  tlie  expenses  out  of  hie  own  debt,  to  be 
levied ;  Ibr  there  b  no  colour  to  charge  the  defendant  with  it.   The  sheriff  can 
only  levy  on  the  defendant,  that  sum  which  is  given  by  the  judgment  of  the 
court."    The  judgment  was  for  two  hundred  pounds;  but  the  fi.  fit.  was  in- 
dorsed to  levy  one  hundred  and  sixteen  pounds,  besides  the  coeU  of  levying 
and  sheriff's  fees.    He  said  farther,  **  then  the  only  remaining  queetion  ie, 
whether,  in  this  case,  it  appears  that  the  plaintiff  is.the  party  grieved  ?    The 
first  execution  waa  what  struck  me  as  a  ground  for  this  doubt    The  judgment 
there,  was  for  two  hundred  pounds.    The  sheriff  was  at  liberty,  by  the  judg- 
ment of  this  court,  to  raise  two  hundred  pounds,  but  no  more ;  and  the  ex- 
penses of  levying  must  have  been  paid  out  of  the  debt    For,  in  actione  on 
simple  contract,  and  judgment  for  a  debt  certain,  the  expenses  of  levying 
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S.  But  whatever  may  be  the  law  as  to  individuals,  the  go- 
verument  is  not  liable,  unless  specially  declared  to  be  so  by 
statute. 

must  bo  paid  by  the  plaintiff,  mnd  not  bj  the  deftndant;  oo  that,  if  the  eheriff 
OTerchargOy  the  pkintiff  ie  the  tnfferer.  Bnt  if  the  jadgment  be  for  a  penaltj, 
the  plaintiff  has  a  right  to  receive  the  whole  of  hia  debt,  independent  of  the 
ezpenaea  of  the  exeention,  and  in  thoee  caMi,  the  defendant  is  the  party  in- 
jured by  the  aheriff  *•  taking  more  than  he  onght  Groae  J.  aaid,  *'  at  common 
law,  no  fee  whatever  waa  allowed  to  the  ahariff ;  then,  if  he  be  entitled  to 
receive  any,  it  mnat  be  by  act  of  parliament  Now,  by  looking  into  the  act, 
it  appeara  clearly  to  have  been  the  intention  of  the  legialatore  that  the  aheriff" 
ahould  be  paid  in  proportion  to  the  aum  levied,  oat  of  the  anm  levied,  and  that 
the  aheriff  ahonld  only  levy  what  waa  really  dne."  In  Bonalbns  v.  Walker,  3 
T.  R.  196,  which  waa  debt  againat  the  aheriff  for  an  eacape,  the  eoort  decided 
that  the  plaintiff  waa  entitled  to  recover  againat  the  aheriff  all  that  he  had  a  right 
to  receive  from  the  debtor,  who  had  eaeaped,  including  the  poundage ;  and 
Buller,  J.  aaid,  "  for  poundage  ia  part  of  the  debt,  and  the  priaoner  could  not 
have  been  diacharged  out  of  execution  without  paying  the  poundage,  and 
therefore,  if  the  plaintiff  waa  entitled  to  recover  nt  all»  he  waa  entitled  to  re- 
cover the  poundage  aa  well  aa  the  debt"  Lake  v.  Tomer,  4  Bur.  1961,  waa 
debt  by  the  aheriff  for  poundage  on  a  ca.  aa.  in  favour  of  defendant  againat 
Gibba,  who  waa  arreated  by  plaintiff.  The  only  ground  of  defence  waa,  that 
the  ca.  aa.  waa  proaecnted  at  the  inatanoe  and  for  the  benefit  of  the  king»  who, 
not  being  named  in  the  atat  99  £1.  c.  4,  ia  not  bound  by  it,  and  not  liable  for 
poundage.  But  thia  defence  waa  upon  demurrer  adjudged  bad,  and  the  plain- 
tiff had  jadgment  In  Alchin  v.  Wella,  5  T.  R.  470,  it  b  held  that  if  the 
aheriff  levy  under  u  fi.  fa.  he  ia  entitled  to  poundage,  though  the  partiea  com- 
promiae  before  he  aella  any  of  the  defendanfa  gooda ;  and  if  the  aheriff,  not- 
withatanding  the  compromiae,  aatiafy  himaelf  for  the  poundage  on  the  debt, 
the  court  will  not  rule  him  to  return  the  writ  Fiaher  v.  Beatty,  3  Har.  and 
M*H.  1^,  waa  an  action  of  replevin  for  .goods  taken  by  the  defendant,  aa 
aheriff,  to  aatiaQr  hia  poundage  and  other  feea  due  on  a  writ  of  fi.  fa.  and  a 
wmiiHtni  aqponn#,  which  laat  writ  waa  countermanded  before  execution,  and 
•o  fetamed  by  the  aheriff  befona  he  took  tho  gooda  in  execution  for  hia  poun- 
dage. The  general  court  decided  that  the  aheriff  could  not  execute  in  that 
eaae  for  hia  poundage,  and  that  the  defendant  in  an  execution  ia  not  liable  to 
the  aheriff  for  hia  poundage.  In  Madox  v.  Cranch,  4  Har.  and  M'H.  343, 
the  geneml  court  decided  that  the  plaintiff  in  an  attachment  waa  liable  for 
poundage.  In  Stewart  v.  Doraey,  3  Har.  and  M'H.  401 ,  the  defendant  had  been 
taken  in  •zecution  by  the  plaintiif,  (the  aheriff)  at  the  auit  of  the  atate,  who 
agreed  to  releaae  the  defendant  on  hia  paying  all  legal  coata,  and  the  defond- 
aat  promiaed  to  pay  the  poundage  to  the  aheriff,  who  thereupon  diacharged 
iHaa.  The  court  g&vc  jadgment  for  the  aheriff  in  an  action  againat  the  de- 
fondaat  apon  that  pramiae.  A  manuecript  report  of  the.caae  of  Howard  v. 
Joatioeeof  the  levy  court  of  Ann  Arundel,  in  1806,  waa  cited  in  thia  court 
in  April  1891,  in  the  caae  of  Ringgold  v.  Nicholla ;  in  which  the  general 
court,  after  full  argument,  decided  that  the  defendant,  and  not  the  plaintiff, 
ia  liable  to  the  aheriff  for  poundage.  And  upon  that  deeinon,  thia  court 
(HctwU,  J.  abeenty  and  the  other  judgee  doubting)  decided  the  eaee  of  Ring- 
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The  acts  of  coDgress  do  not  profess  to  give  the  marshal  fees 
of  this  description.  They  are  entirely  silent  in  reference  to 
them ;  and,  therefore,  no  right  to  them  exists.  They  cannot 
then  be  setoff  in  an  account  with  the  United  States. 

The  government  is  not  included  in  any  general  statute,  but 
there  must  be  an  express  provision  in  a  statute,  to  make  it 
operate  upon  the  United  Stales.  The  Antelope,  12  Wheaton 
650,  6  Cond.  Rep.  629.  No  costs  can  be  awarded  against  the 
United  States.  The  United  States  v.  Hooe,  3  Cranch  73,  1 
Cond.  Rep.  458.     Cited  also,  1  Salk.  331  ;  4  Burr.  1981. 

The  defendant  should  have  applied  to  the  legislature  for  re- 
lief.  If  the  services  were  such  as  to  entitle^them  to  compen- 
satioh,  and  this  is  not  denied,  they  would  have  been  allowed 
to  him  by  congress.  This  was  done  on  the  application  of 
the  marshal  of  the  district  of  Maine,  in  a  similar  case. 

Mr  Coxe,  for  the  defendant,  contended,  that  the  law  of 
Maryland  was,  that  poundage  should  be  paid  to  the  sheriff,  in 
case  of  the  discharge  of  the  defendant;  and  that  the  adjudged 
cases  upon  this  point,  were  conclusive.  He  referred  to  the 
opinion  of  the  circuit  court,  in  the  case  of  Mason  v.  Muncaster, 

gold  and  NichoUs.  Letters  were  read  by  the  counsel  in  that  cansO)  from  Mr 
Harris  and  Mr  Taney,  stating  that  the  question  was  still  open  in  Maryland, 
and  from  Mr  Williams,  that  the  court  'of  appeals  had  decided  that  the  plaintiff 
is  not  liable  to  the  sheriff  when  the  defendant  Is  discharged  under  the  it' vl- 
▼ent  law. 
By  the  consideration  of  all  these  cases,  we  are  led  to  the  conclusion : 

1 .  That  the  plaintiff  in  a  ca.  sa.  is  liable  to  the  marshal  for  his  poundage, 
as  soon  as  he  has  taken  the  body  of  the  defendant  in  ezecntion  upon  that  writ. 

2.  That  the  plaintiff  in  a  fi.  fa.  is  also  liable  to  the  marshal  for  his  whole 
poundage  on  the  debt,  if  he  levy  goods  to  the  yaluoof  tlie  debt,  whether  they 
be  sold  or  not.  If  sold,  and  they  produce  less  than  tho  debt,  he  can  claim 
poundage  only  on  the  amount  made. 

3.  The  original  defendant  is  not  liable  in  any  form  of  action  to  the  marshal, 
nor  to  the  original  plaintiff,  for  the  poundage,  nor  is  he  or  his  property  liable 
for  poundage,  unless  the  judgment  be  for  a  sUm  larger  than  the  debt  dae  from 
the  defendant,. to  be  released  on  payment  of  the  amount  really  due,  with  costs, 
for  the  marshal  cannot,  on  a  fi.  fa.  make  more  than  the  amount  of  the  judg- 
ment, nor  can  he  detain  the  debtor  upon  a  ca.  sa.  for  more  than  tliat  amount. 

4.  In  the  present  case,  the  marshal,  not  having  returned  the  fi.  fiiu  may 
proceed  to  execute  it  for  his  poundage ;  and  in  this  way  only,  has  the  mar- 
shal a  legal  claim  on  the  defendant  in  this  cause,  for  the  poundsge ;  unlaw 
he  shall  have  promised  to  pay  it  upon  a  good  consideration. 
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for  the  authorities  on  the  point/  both  in  Maryland  and  in 
England. 

On  the  second  point  presented  by  the  attorney-general,  he 
argued,  that  the  construction  of  the  nets  of  congress  contended 
for  in  behalf  of  the  defendant,  was  of  equal  importance  to  all 
the  officers  of  the  courts  of  the  United  States.  No  costs  could 
be  allowed  to  the  clerks,  if  none  were  to  be  allowed  to  the 
marshal. 

The  exception  in  favour  of  the  United  States,  as  to  costs,  is, 
that  they  are  not  liable  to  pay  the  defendant's  costs.  This  is 
a  hardship  ;  but  it  is  admitted  to  be  the  law.  The  claim  in 
Ibis  case  is  not  affected  by  that  rule. 

By  the  provisions  of  the  acts  of  congress,  the  costs  of  the 
marshal  are  required  to  be  taxed  by  the  circuit  court,  before 
they  are  submitted  to  the  treasury.  The  court  is,  by  the  law^ 
the  judge  of  the  legality  of  the  allowances ;  and  not  the  officers 
of  the  treasury,  as  has  been  asserted  in  the  present  case.  It 
is  denied,  that  such  a  right  exists  in  the  officers  of  the  treasury; 
and  the  court  has  now  to  determine  the  question. 

During  forty  years,  the  marshals  of  the  United  States  have 
been  allowed  fees  for  services  rendered  to  the  United  States; 
and  it  is  now  attempted  to  distinguish  the  process  for  which 
poundage  is  claimed,  from  those  which  have  hitherto  been 
always  allowed  on  the  certificate  of  the  court. 

It  is  admitted,  that  the  marshal  must  have  a  compensation 
for  his  services  on  the  execution.  The  responsibilities  are 
great,  and  they  entitle  him  to  feefa.  From  whom  was  he  to 
obtain  them  ?  Not  from  the  defendant ;  he  was  discharged  by 
the  president;  by  an  order  for  his  discharge  directed  to  the 
marshal. 

Could  the  marshal  have  detained  the  defendant  for  his  fees 
after  this  order  ?  If,  after  this  order,  that  right  ceased,  the 
United  States  stands  in  the  same  relation  to  the  officer,  as  does 
any  plaintiff. 

An  application  was  made  to  congress,  by  the  marshal  of 
Maine,  for  poundage  fees,  in  a  case  similar  to  this  now  before 
the  court,  and  the  same  were  allowed  by  law,  the  law  of 
Maine  giving  those  fees  to  the  sheriff  This  shows  the  viewB 
of  the  legislature  upon  the  matter. 
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Mr  Justice  Thomson  delivered  the  opinion  of  the  Court. 

The  United  Slates  brought  a  suit  against  the  derendant,  ia 
the  circuit  court  for  the  county  of  Washington,  in  the  district 
of  Columbia ;  and  upon  the  trial  of  the  cause,  the  following 
statecnent  of  facts  was,  by  the  agreement  of  the  parties,  sub- 
mitted to  the  court  for  its  opinion  of  the  law  thereupon. 

*^  This  is  an  action  of  assumpsit,  brought  to  recover  the  sum 
of  three  hundred  and  forty-jSve  dollars,  money  of  the  plaintifli, 
which  came  to  the  hands  of  (he  defendant,  as  marshal  of  the 
district  of  Columbia.  Upon  the  settlement  of  the  defendant's 
accounts,  as  marshal,  with  the  treasury,  he  claimed  an  allow- 
ance and  credit  for  the  sum  of  one  thousand  one  hundred  and 
eleven  doUara  and  two  cents,  being  the  amount  of  liis  poimd- 
age  fees  on  a  capias  ad  satisfaciendum,  against  John  Gates,  at 
the  suit  of  the  United  States,  and  upon  which  Gates  was 
arrested  by  the  defendant,  as  marshal,  and  committed  to  jail, 
and  afterwards  discharged  by  order  of  the  United  States.  It 
is  agreed  that  this  claim  was  presented  to  the  accounting  offi- 
cers of  the  treasury,  before  the  institution  of  this  suit,  and  dis- 
allowed.'* 

Upon  this  statement  of  facts  the  circuit  court  gave  judgment 
fox  the  defendant. 

The  matter  in  dispute,  in  this  case,  being  under  the  value  of 
one  thousand  dollars,  a  writ  of  eiror  has  been  specially  allowed, 
according  to  the  provi3ions  of  the  act  of  congress  of  "^pril  8, 
1816,  (Davis's  Col.  305)  and  the  cause  comes  here  for  revision. 

Upon  the  argument  here,  it  has  been  contended  by  the 
attorney -general,  on  the  part  of  the  United  States : 

1.  That  by  the  laws  of  the  state  of  Maryland,  to  which  the 
acts  of  congress  refer,  the  defendant,  and  not  the  {dainti£f,  is 
liable  to  the  sherifi^  or  marshal,  for  his  poundage,  on  the  ser-i- 
vice  of  a  capias  ad  satisfaciendum. 

2.  That  whatever  may  be  the  rule  in  respect  to  individuals^ 
the  United  States,  under  the  general  terms  employed  in  the 
acts  of  congress  and  of  the  state  of  Maryland,  are  not  liable 
to.  the  officer. 

That  the  defendant  is  legally  entitled  to  the  fees  clainied  by 
him  as  poundage,  upon  the  execution  served  upon  Gates,  can- 
not be  denied. 

By  the  act  of  congress  of  the  27th  of  February  1801,  Davis's 
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Col.  125,  Rcc.  9,  it  is  declared  ihat  the  marshal  shall  be  entitled 
to  receive,  for  liis  services,  the  same  fees,  perquisites  and  emolu- 
ments, which  are  by  law  allowed  to  the  marshal  of  the  United 
States  for  the  district  of  Maryland. 

And  by  the  act  of  congress  of  the  Sd  of  March  1807,  Davis^s 
Col.  176,  provision  is  made  for  certain  specified  services  by  the 
marshal,  not,  however,  inclnding  poundage  fees,  but  containing 
this  general  provision,  **'that  for  such  services  as  are  not  enu- 
merated in  this  or  some  other  act  of  congress,  the  marshal  shall 
receive,  for  services  performed  in  the  county  of  Washington, 
the  like  fees  and  c^ompensation  as,  by  the  laws  of  Maryland  in 
force  on  the  first  Monday  in  December  1800,  were  allowed 
to  a  sheriff  of  a  county  of  Maryland  for  the  like  services. 

By  the  Maryland  law  of  1779,  ch.  25,  sec;  5,  the  sheriflf,  on 
the  service  of  any  extcuHion  for  money  or  tobacco,  shall  charge 
and  receive  on  the  same  at  the  rate  of  ten  per  centum  for  the 
first  five  pounds,  and  at  the  rate  of  five  per  centum  for  the 
residue ;  and  no  sheriff  shall  be  chargeable  for  any  action  of 
escape  for  more  than  the  sum  of  money  really  due  or  indorsed 
to  be  received  on  the  execution  in  discharge  thereof. 

If  any  doubt  could  exist  whether  an  execution  against  the 
lK)dy  was  included,  or  intended  to  be  included  under  th0  gene* 
ral  terms  **  any  execiUwn  for  money  or  tobacco;"  that  Houbt  is 
removed  by  the  provision  in  relation  to  escapes,  which  can 
apply  only  to  cases  where  the  party  was  held  under  an  execu- 
tion against  the  body. 

This  provision  as  to  poundage,  is  modified  by  a  subsequent 
act  of  1790,  ch.  59,  sec.  2,  which  declares,  that  instead  of  the 
poundage  fees  to  the  sheriff  by  the  act  of  1779,  he  be  allowed 
only  at  the  rate  of  seven  and  a  half  per  centum  for  the  first  ten 
pounds,  and  at  the  rate  of  three  per  centum  for  the  residue ; 
and  this  is  the  rate  at  which  the  marshal  has  charged  his 
poundage  in  the  present  case. 

Although  the  right  of  the  marshal  to  poundage  on  a  capias 
od  satisfaciendum,  is  clearly  established  by  these  laws;  yet  they 
are  silent  with  respect  to  the  party  who  is  liable  to  him  for  the 
payment  thereof. 

In  the  case  of  Fisher  v.  Beatty,  S  Har.  and  M'Hen.  148, 
in  the  court  of  appeals  of  Maryland,  the  question  was  made, 
whether  on  an  execution  the  defendant  is  liable  to  the  sheriff 
TOL.  vin.— V 
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for  his  fees ;  and  the  court  decided  that  he  was  not.  The 
grounds  upon  which  that  decision  rested  arc  not  stated  ;  and 
in  two  other  cases  in  the  same  couit,  Stewart  v.  Dorsey,  8  Har. 
and  M'Hen.  401 ;  and  Madock  v.  Cranch,  4  Har.  and  M'Hen. 
343,  the  same  question  arose,  but  accompanied  with  circum- 
stances that  did  not  call  for  a  direct  decision  upon  the  point, 
though,  in  ihe  latter  case,  the  court  say  the  fees  must  be  paid 
by  the  person  who  issues  the  attachnient.  From  these  cases 
it  would  seem  reasonable  to  conclude,  that,  in  the  courts  in 
Maryland,  it  is  held  (hat  the  plaintifTln  the  execution,  and  not 
the  defendant,  is  liable  to  the  sheriiT  for  his  poundage. 

If  (here  is  no  statute  making  the  defendant  responsible  for 
such  poundage,  it  follo\ys,  as  niatter  of  course,  that  it  must  be 
paid  by  the  plaintiff;  and  if  the  defendant  is  liable,  and  cannot 
pay,  the  plaintiff  will  be  responsible.  By  the  common  law, 
costs  are  not  recoverable  against  tiie  opposite  party ;  and  he 
who  requires  the  sei  vice  to  be  performed,  must  pay  all  legal 
charges  for  such  service.  It  may  not,  however,  be  amiss,  to 
observe,  that,  although,  from  the  cases  referred  to  in  the  court 
of  appeals  in  Maryland,  it  is  fairly,  to  be  inferred,  that,  according 
to  the  construction  there  given  to  the  statutes  of  that  state  on  this 
subject,  the  plaintiff,  and  not  the  defendant,  is  liable  to  the 
sheriff  for  the  poundage  fees  on  a  capias  ad  satisfaciendum  ; 
yet  a  contrary  conclusion  may  well  be  drawn,  if  not  necessarily 
implied,  in  the  provision  contained  in  the  fourth  section  of  the 
act  of  1779,  ch.  25,  which  declares,  that  where  any  writ  of 
capias  ad  satisfaciendum  ^hall  issue,  poundage  shall  in  no  cage 
be  demanded  or  taken,  upon  execution  of  such  ten/,  or  upon 
charging  any  pereon  in  execution  by  virtue  of  such  writ,  for 
any  greater  sum  than  the  real  debt  bona  lide  due  and  claimed 
by  the  plaintiff,  amounts  to  ;  which  sum  the  clerk,  or  the  plain- 
tiff,  his  agent  or  attorney,  shall,  and ,  are  hereby  obliged  (o 
make  and  specify,  on  the  back  of  such  ton/,  and  no  sheriff  shall 
be  obliged  to  execute  such  writ  before  such  indorsement ;  and 
that  the  dcfemlant  in  the  execution  is  liable  for  such  poundage, 
is  strongly  fortified  by  the  recital  in  this  section  :  "  whereas, 
it  often  happens  that  small  sums  only  remain  due  upon  judg- 
ments given  for  great  sums  and  penalties,  and,  nevertheless, 
in  these  cases,  upon  executhig  of  writs  of  capias  ad  8a(isfacicn- 
dmn,  the  sheriff  demands  and  takes  for  his  fee  [loundagc  for 
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ilie  whole  money  for  which  such  judgments  are  enlered;  for 
remedy  whereof,  be  it  enacted,  &c.'' 

But  it  is  not  necessary,  in  the  present  case,  to  decide  whe- 
ther in  any,  and  in  what  cases  the  defendant  iu  the  execution 
would  be  liable  to  the  marshal  for  his  poundage  fees.  For, 
admitting  the  defendant  to  be  Kable  ;  if  tlie  plaintiff  releases  or 
discharges  him,  and  thereby  deprives  the  marshal  of  all  re- 
course to  the  defendant,  there  can  be  no  doubt  that  the  plain- 
tiff would  thereby  noake  himself  responsible  for  the  poundage. 

S.  The  next  inquiry  is,  wheriier  the  United  States,  iu  this 
respect,  stajsds  upon  a  different  footing  than  private '  par- 
ties. It  is  said,  the  United  States  are  not  included  in  any 
general  statute ;  but  that  express  provision  must  be  made,  or  Uie 
statute  cannot  apply  to  them.  But  a  sufficient  answer  to  this 
is,  that  the  statutes  of  Maryland  do  not,  in  terms,  apply  to  In- 
divid Is  or  private  parties,  or  designate  which  of  the  pnities  is 
liable  lor  the  marshal's  poundage.  Tliey  only  settle,  that  the 
marshal  is  entitled  to  poundage ;  and  fix  the  rate  of  allowance. 
It  is  undoubtedly  a  general  rule,  that  no  court  can  give  a  di- 
rect judgment  against  the  United  States  for  costs,  in  a  suit  to 
which  they  are  a  party,  either  on  behalf  of  any  suitor,  or  any 
officer  of  the  government.  12  Wheat  550,  6  Cond.  Rep.  629. 
But  it  by  no  means  follows  from  this,  that  they  are  not  liable 
for  their  own  co^ts.  No  direct  suit  can  be  maintained  against 
tlie  United  States.  But  when  an  action  is  brought  by  the 
United  Stales,  to  recover  money  in  the  hands  of  a  party,  who 
has  a  legal  claim  against  them,  it  would  be  a  very  rigid  prin- 
ciple, to  deny  to  him  t\ie  right  of  setting  up  such  claim  in  a 
court  of  justice,  and  turn  him  round  to  an  application  to  con- 
gress. If  the  right  of  the  party  is  fixed  by  the  existing  law, 
there  can  be  no  necessity  for  an  application  to  congress,  except 
for  the  purpose  of  remedy.  And  no  such  necessity  can  exist, 
when  this  right  can  properly  be  set  up  by  way  of  defence,  lo  a 
suit  by  the  United  States/ 

This  rule  is  fully  recognized  by  this  court  iu  the  case  of  the 
United  States  v.  Macdanicl,  7  Peters  16.  That  was,  like  this, 
an  action  brought  to  recover  a  balance,  certified  at  the  treasury, 
a«]fainst  the  defendant, and  ho  set  up,  by  way  of  defence,  a  claim 
which  had  been  rejected  at  the  trea«iny,  fur  serviced  ad  agent  fur 
rhc  i>aynieul  of  the  navy  pension  ivmd;  and  to  which  claim  thiai 
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courtthought  him  equitably  entitled.  It  is  there  said  by  the 
court,  that  this  action  is  for  a  sum  of  qnoney  whicli  hafq)en8  to 
be  in  the  hands  of  the  defendant,  and  the  question  is,  nvhether 
he  shall  be  required  to  surrender  it  to  the  government,  and  then 
petition  congress  on  the  subject.  The  government  seeks  to 
recover  money  from  the  defendant,  to  which  he  is  equitably 
entitled  for  services  rendered.  This  court  cannot  see  any  right, 
either  legal  or  equitable,^  in  the  government,  to  the  money,  for 
the  recovery  of  wlrich  this  action  is  brought. 

If  any  thing  more  could  be  wanted  to  show  how  entirely 
unsupported  the  present  suit  is,  it  will  bo  foujid  in  the  discharge 
given  by  the  president  of  the  United  States,  of  Gates,  who  was 
held  in  custody  by  the  marshal,  under  the'  execution  upon 
which  the  poundage  is  now  claimed. 

This  dischai'gc,  directed  to  the  marslial,  after  reciting  that 
Gates  had  complied  with  the  rec|uisites  of  the  Uct  of  tlie  SlJ  of 
March  1817,  authorised  him  to  discharge  the  said  Gates  (fom 
his  custody,  and  out  of  the  prison. 

This  law  (6  L.  U.  S.  S47)  gives  to  the  president  full  power 
io  order  such  discharge,  upon  such  terms  and  conditions  as  he 
may  think  proper,  and  the  party  shall  not  be  imprisoned  agaio 
for  the  same  debt. 

The  discharge  in  this  case  is  absolute  and  unconditional, 
and  the  marshal  had  no  authority  to  hold  him  in  custody  after- 
wards. So  that,  admitting  Gates  to  have  been  liable  for  these 
poundage  fees,  the  marshal's  power  or  right  to  cotnpcl  payment 
from  him,  was  takers  away  by  authority  of  the  United  States^ 
the  plaintiff  in  the  suit.  And  the  right  of  the  rnarshal  to 
claim  his  poundage  fees,  from  them  is  thereby  clearly  estab- 
lished. 

The  judgment  of  the  circuit  court  is  accordingly  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis-. 
trict  of  Columbia,  holdeu  in  and  for  the  county  of  Whshingtou, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  tlie  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  af- 
firmed. 
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JoHK  hvrzy  PLAiMTirr  IN  EftRo&  y.  Otiio  M.  Lii«thicum. 

tiM  eiioait  oourt  of  the  oonaly  of  Waaliington,  Liothieuai  iiMUlatod  ao 
joUon  of  ooTeaaat  cm  ailiolit  of  agieonMl^  ^  whioh  Lata  oovMMUited  tel 
linttow  •bonUi  have  peeoetUe  pnwnwJQ^  of  a  oeclom  Hmim  io  Qeofye- 
town,  and  retaia  and  keep  the  tame  ibr  Ave  yean.  JUnthMwa  wae  evioM 
by  Lute  befiMre  the  tuna  expired.  The  articlee  were  epread  upon  the  recofd* 
by  which  iHappeared^  thoft  they  were  mode  ^*  by  and  belween  John  liUte^  of, 
dke.»  and  agent  for  John  M'Phenien  of  Froderickloiwn  in  the  state  ef  Maiy- 
landi  of  the  one  part,  and  OtiM^M.  LintUioum  of  6eoi^fetDwn,.dko.  of  the 
other  part;'*  and  it  in  witaeeaod,  *'that  the  aaid  John  LnU  agent,  ae 
aAreeaid,  baa  rented  and  baaed,  Ao."  the  pceniiaee  to  Linthicon ;  and  on 
tbn  other  hand,  Tiimhienin  eeyenante  to  piy  the  rent,  Ao.,  ae  ateted  in  the 
ddchuntion.  There  won  n»  emenjiH  in  the  leeon  by  Lntpi»  ibr  qniet  es^By- 
ment,  aa  stated  in  the  deolaration ;  b«l  the  lafttet  wne  IbnndM  npen  the 
covenant  implied  by  law,  ineaoeeof  iewless  The  artielae  oonchided  with 
these  worde:  ^Jtowitneae  whereof;  we,  the  said  John  1^ and  a  BLLin- 
^ieutn,  have  hssennle  iMorohangeaUy  ipt  ew  haais^aiid  seahs  day  and 
dnUaboTo.  Jhte  l«nta» agent  Ibi  John  MTheteen  (b*  a].  O.  M.  Linlha- 
cnm  [L.  a.]."  The  delendant  loitn  pleaded  pesforaiinse  withoat  psayiBg 
oyer,  and  iaa«n  wae'joinedk  AAetwaide,  the  parties,  by  ee^ant,  agreed  tot' 
reftrtheeanea,;  and  aneosdingly,  by  a  raie  of  oomt,  it  was  oedered,  **  that 
WiUiatt  a  Nehnlia  and  IHnoie  Dodge  be  appointed  reteeee  between  the 
pnrtiee  a»sesaid»  wkh  hbeslgr  tn  ehoase  a  thscd  peraaa)  endtlMtthny,  or 
any  two  of  Uuh%  when  the  whole  matter  eenoeining  the  preauass»  between 
the  partiee  afbsesaid  i»  Tenanoe^  being  fidily  a^natad,  hnTe  their  award  in 
willing  uadev  their  bands»  and  retnm  the  seiM  to  the  eencthsse;  andjndf> 
aent  of  the  oenH  tn  be  lendsred  aeeerding  tnsneh  aweiiA  and  be  inalbe* 
tween  the  said  parties^"  Th»  refareeesa  mwed,  en  the  a»h  eC  January 
1833,  ehose  John  Kniti  the  third  tefinse;  and  allerwse^H  on  the  same 
day,  made  their  award  in  the  Mlowing  wordli :  ^*  We,  the  enbeeribeia,  ap- 
pointed arbitralomtosettle  a  dispute  between  Otho  M.  Linlhienm  and  John 
Lnta^iawhiehthe  exeentemef  thebte  JnhuM'Phersonof  Fredenok  ve 
interested,  do  award  the  anm  of  eleven  hundred  and  twent|iwiitBe  doUais  and 
ninety-three  eente,  te  be  paid  to  the  sasd  liinthieom  in  fbU,  ftr  all  espenese 
and  damages  snsteiuod  by  him,  in  oopseqnenae  of  not  leaving  him  in  (fniet 
posMssion  of  the  house,  at  the  oomer  of  Bridge  and  High  streete,  in 
Georgetown  (the  demised  premises),  for  the  full  term  of  the  lease  fi>r  five 
years.  Any  arrear  of  rent  due  from  Liothicnm,  to  be  paid  by  him.'" 
Signed  by  all  the  refbrees.  Judgmeitt  wae  given  by  the  cirenit  oourti  for 
the  full  amount  of  the  award  so  made,  and  ooets. 
The  artielea4»nrport  to  be  made  by  Luta,  and  to  be  sealed  by  him ;  and  not  tor 
be  made  and  sealed  by  his  principal.  The  description  of  himself,  as  agent, 
does  not,  under  such  circumstances,  exclude  hie  personal  rc8|K>nsibUity. 
But  this  very  liability  was  necessarily  submitted  to  the  referees,  and  came 
within  the  scope  of  their  award. 
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It  was  objected  to  the  award  4hat  it  was  uncertain,  not  mutaal  and  final :  that 
it  does  not  state  whether  the  money  is  to  be  paid  bj  Lutz,  or  the  ezecntora 
of  MTherson :  tliat  it  does  not  find  the  arrears  of  rent  dae,  and  to  whom 
due  :  that  it  does  not  appear  to  be  an  award  in  the  cause :  that  the  award  and 
the  proceeding  thereon  are  not  according  to  the  laws  of  Maryland :  that  the 
appointment  of  the  third  referee  ought  not  to  have  been  made,  until  after 
Uio  other  two  referees  had  mot  and  heard  the  causoi  and  disagreed  thereon. 
The  court  held  all  these  objections  invalid. 

Without  question)  due  notice  should  be  given  to  the  parties,  of  the  time  and 
place  for  hearing  the  cause,  by  the  referees ;  and  if  the  award  was  made 
without  such  notice,  it  ought,  upon  the  plainest  principles  of  justice,  to  be 
set  aside.  But  it  is  by  no  ^eans  necessary  that  it  should  appear  upon  the 
face  of  the  award  that  such  notice  was  given.  There  is  no  statute  of  Mary- 
land, whose  laws  govern  in  this  part  of  the  district^  which  requires  such 
facts  to  be  set  fortli  in  the  award.  If  no'  notice  is  in  fact  given,  and  no  due 
hearing  had,  the  proper  mode  is  to  bring  suoh  facts,  not  appearing  on  the 
face  of  tlie  award,  before  the  court,  upon  affidavit  and  motion  to  sM  aside 
the  award.  But,  prima  facie,  the  award  is  to  be  taken  to  have  been  regu- 
larly made,  where  there  is  nothing  on  its  face  to  impeach  it. 

The  statute  of  Maryland  requires  that  notice  of  an  a;rard  shall  be  given  to 
the  party  against  whom  it  is  made,  by  service  of  a  copy,  three  days  before 
judgment  is  moved  j  and  judgment  is  not  to  be  entered  but  on  motion^  and 
direction  of  the  court  It  was  alleged  tliat  a  copy  of  the  award  was  not  de- 
livered. By  the  court :  How  that  may  have  been,  we  have  no  means  of 
knowing,  for  nothing  appears  upon  the  record  inspecting  it,  and  there  is  ao 
gronnd  to  say  that  it  ought  to  constitute  any  part  of  the  record,  or  that  it  is 
properly  assignable  as  error.  It  is  matter  purely  collateral,  and  in  pais.  If 
no  such  copy  had  been  delivered,  the  proper  remedy  would  have  been  to 
take  the  objection  in  the  court  below  upon  the  motion  for  judgment,  or  to 
set  aside  the  judgment  for  irregularity,  if  there  had  been  no  waiver,  or  no 
opportunity  to  make  the  objections  before  judgment.  But  in  the  present 
case  sufficient  does  appear  upon  the  record  to  show  that  the  party  had  foil 
opportunity  to  avail  himself  of  all  his  legal  rights  in  the  court  beloVv.  The 
cause  was  referred  at  November  term  1832;  ponding  the  term,  to  wit  on 
the  16th  of  Jannary  1833,  the  award  was  filed  in  court;  the  cause  was  then 
continued  until  the  next  term,  viz.  the  fourth  Monday  in  Bfarch  1833 ;  at 
which  time  the  parties  appeared  by  their  attorneys,  and  upoii  motion,  and 
after  argument  of  counsel,  judgment  was  entered.  We  are  bound  to  pre- 
sume, in  the  absence  of  all  evidence  to  the  contrary,  that  all  things  were 
rightfully  and  regularly  done  by  the  court,  and  that  the  parties  were  folly 
heard  upon  all  the  matters  properly  in  judgment. 

I N  error  to  the  circuit  court  of  the  United  States,  Yor  the  county 
of  Washington,  in  the  district  of  Columbia. 

In  the  circuit  court,  Otho  M.  Linthicum,  the  defendant  in 
error,  instituted  an  action  of  covenant  on  a  certain  lease,  or 
article  of  agreement,  l>y  which  the  defendant,  John  Lutz,. de- 
mised to  him  a  certain  biick  house  in  Georj^etown,  for  a  term 
of  five  years,  at  a  rent  s|)eciiied  in  the  same.    Under  this  lease. 


JA^UARY  TERM  1834.  167 

[Lata  T.  lanUiieaiii.] 
the  plaintifT,  Linthicum,  held  possession  of  the  pretuises,  accord- 
ing to  the  covenants  in  the  said  lease,  and  inude  certain  re- 
pairs. The.  declaration  avers,  that  before  the  end  of  the  term 
for  which  the  premises  were  so  leased  to  thd  said  Linthicuro, 
the  defendant,  John  Lutz,  evicted  and  dispossessed  him  from  the 
premises,  whereby  he  loetHhe  benefit  of  the  repairs  done  to  the 
same,  and  claims  damages  for  the  breach  of  the  covenants  in 
the  lease  and  for  eviction^  amounting  to  two  thousand  dollai^. 

The  lease,  upon  which  tlie  action  was  instituted,  was  in 
the  following  terms ; 

*^  Articles  of  agreement,  made  and  concluded  this  22d  day  of 
October,  in  the  year  of  our  Lord  1828,  by  and  between  John 
Lutz,  of  Georgetown,  in  the  district  of  Columbia,  and  agent 
for -John  M'Pherson,  of  Fredericktown,  in  the  state  ^f  Mary- 
land, of  the  one  part,  and  Otho  M.  Linthicum,  of  Greorgetown, 
and  district  aforesaid,  of  the  other  part,  witnessetb,  that  the 
said  John  Lutz,  agent  as  aforesaid,  has  rented  or  leased  to  the 
said  O.  M.  Linthicum,  all  that  brick  house,  with  the  appurte- 
nances thereto  belonging,  situated  on  the  corner  of  High  and 
Bridge  streets,  in  Georgetown  afor6said,.with  the  alley  thereto 
attached,  of  thirteen  feet  six  inches,  fronting  on  Bridge  street, 
and  running  parallel  with  said  house,  now  in  possession  and 
occupied  by  Jacob  Carter,  Jiin.  as  a.  dry*  goods  store,  to  have 
and  to  hold  said  house,  and  receive  peaceable  possession  on 
the  3d  day  of  May  next  ensuing,  and  continue  for  the  space 
of  five  years  from  said  time,  which  will  terminate,  on  the  Sd 
day  of  May  1834.     And  the  said  O.  M.  Linthicum,  on  his 
part,  doth  hereby  covenant  and  agree  for  himself,  his  heirs 
and  assigns,  to  pay  to  the  said  John  Lutz,  agent  as  aforesaid,, 
or  his  successoi',  the  just  and  full  sum  of  two  hundred  and  fifty 
dollars,  for  each  and  every  year,  for  the  aforesaid  term  of  five 
years,  the  rent  to  be  paid  half  yearly,  as  the  same  may  become 
due;  and  all  repaii-s  that  may  be  done,  by  the  said  O.  M.  Lin- 
thicum, for  his  own  convenience,  to  be  at  his  own  expense, 
and  any  repairs  done  by  him  to  be  left  on  the  premises,  as  re- 
lates to  the  house ;  but  in  case  he  should  erect  a  warehouse 
on  the  vacant  ground,  shall  have  ihe  privilege  to  icr.iove  the 
same  at  his  will  and  pleasure,  within  said  time,  and  to  leave 
the  house  in  as  good  condition  at  the  end  of  suid  term,  as  when 
he  gets  possession,  the  usual  wear  and  tear  excepted. 
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**  In  witness  whereof,  we^  the  said  John  Lutz  and  O.  M. 
Linthicum,  have  hereunto  interchadgeably  set  our  hands  and 
seals,  day  and  date  above^    John  Luts,  Agent  for  J.  MTher- 

son  [L.  8/].      O.  M.  LlNTHICUM  [l.  s.]. 

**  Signed,  sealed  and  delivered  in  presence  of  James  Gettys, 
John  White. « 

The  defendant,  John  Latz,  pleaded  performance,,  and  after- 
wards, the  following  agreement  of  reference  was  entered  into, 
t>y  the  counsel  for  the  parties  in  the  case.  The  record  con- 
tains the  following  entries,  relative  to  the  ftirther  proceedings 
in  the  case. 

<*  Whereupon,  it  is  ruled  by  the  court  here,  that  the  said 
William  S.  NichoUs  and  Francis  Dodge,  gentlemen,  be  ap- 
pointed referees  between  the  parties  aforesaid,  with  liberty  to 
choose  a  third  person ;  and  that  they,  or  any  two  of  them, 
when  the  whole  matter  concerning  the  premises  between  the 
parties  aforesaid,  in  variance,  being  fairly  adjusted,  have  their 
award  in  writing,  under  their  hands,^  and  return  the  same  to 
the  court  here,  and  judgment  of  the  court  to  be  rendered 
according  to  such  awaixl,  and  be  final  between  the  said  par- 
ties ;  and  afterwards,  to  wit  on  the  28th  day  of  January  1833^ 
the  said  William  S.  NichoUs  and  Francis  Dodge  file  in  court 
here  the  following  ceitificate,  appointing  John  Kurtz,  with 
themselves,  the  referees  in  the  premises,  to  wit : 

"  We  certify,  that,  pursuant  to  the  terms  of  reference,  in  the 
case  of.Otho  M.  Linthicum  v.  John  Lutz,  and  before  pro- 
ceeding to  act  therein,  or  make  any  awaid,  we,  the  referees^ 
did  nominate  and  appoint  John  Kurtz,  whose  name  is  sub- 
scribed to  the  within  award,  the  third  referee  to  act,  together 
with  ourselves,  in  deciding  the  controversy  between  the  par- 
ties, and  submitted  to  us.  W.  S.  Nicholls.  Francis 
Dodge.** 

^  And  on  the  same  day,  the  referees  file  in  court  here  their 
award,  in  manner  and  form  following,  to  wit: 

**  We,  the  subscribers,  appointed  arbitrators  to  settle  a  dis- 
pute between  Otho  M.  Linthicum  and  John  Lutz,  in  which  the 
executors  of  the  late  John  M'Pherson,  of  Frederick,  are  inte- 
rested, do  award  the  dum  of  eleven  liundred  and  twenty-nine 
dollars  and  ninety-three  cents  to  be  paid  to  the  said  Lintbicum, 
in  full  for  all  expenses  and  damages  sustained  by  him,  in  c<m- 
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sequence  of  not  leaving  nim  in  quiet  possession  of  the  house,  at 
the  corner  of  bridge  c^nd  High  streets,  Georgetown,  for  the  full 
term  of  the  lease  for  five  years — any  arrear  of  rent  due  from 
Linthicum  to  be  paid  by  him.  W.  S.  Nicholls.  J.  Kurtz. 
Francis  Dodoe.** 

The  circuit  court  gave  judgi.«ont.  for  the  plaintiff  on  the 
award,  and  (he  defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Xey,  for  the  plaintiff  in  error  i 
and  by  Mr  Marbury  and  Mr  Coxe,  for  the  defendant. 

For  the  plaintiff  in  error,  me  loiiowmg  points  were  relied 
upon. 

1.  That  the  award  is  void  for  uncertainty,  in  not  stating 
who  is  to  pay  the  money  awarded,  the  defendant  or  the  execu- 
tors of  John  M'Pherson ;  and  in  not  finding  whether  there  was 
any  arrear  of  rent  due,  nor  how  much,  nor  to  whom. 

2.  That  the  award  is  void,  not  being  mutual  nor  final,  in 
leaving  the  rent  unascertained,  and  iis  payment  unenforced. 

S.  The  award  is  void,  not  appearing  to  be  made  in  the  cause 
—there  being,  in  fact,  another  submission  at  the  same  time, 
to  the  same  referees,  of  the  sarhe  matters  of  controversy,  by 
bond  between  the  appellee,  and  the  executors  of.  M'Pherson, 
in  reference  to  which  the  referees  made  the  award. 

4.  The  judgment  of  the  court  is.erroneous;  the  suDihission, 
appointment  of  the  third  referee,  award,  and  proceedings 
thereon,  not  being  according  to  the  act  of  assembly  and  the 
order  of  the  court:  1st  The  arbitrators  ought  not  to  have  ap- 
pointed a  third  person,  until  it  was  seen  that  they  disagreed., 
{d.  When  they  appointed  a  third  person,  the  defendant  ought 
to  have  had  notice  of  the  person  so  chosen.  The  appoint- 
ment and  the  award  were  made  and  filed  the  same  day.  3d. 
No  notice  appears  to  have  been  given  to  the  defendant,  either 
of  the  appointment  of  the  third  person,  or  of  the  making,  or 
of  the  return  of  the  award. 

Mr  Key  contended,  that  the  award  was  defective  in  form. 
The  reference  was  under  an  act  of  the  assembly  of  Maryland, 
which  directs  the  mode  of  proceeding  in  such  csises.     The 
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lease  on  which  the  action  was  fouaded,  was  executed  by  the 
plaintiff  in  error,  as  an  agent  of  M'Pherson ;  and  yet  the  award 
is  given  against  him,  as  if  he  had  acted  as  the  principal  in  the 
agreement.  The  award  ^as  ntade  against  him,  imposing 
upon  him  a  personal  liability,  when  the  declaration  stales,. that 
in  the  contract  he  acted  as  agent,  and  the  claim  stated  in  it 
is  a  claim  on  him  as  the  agent  of  MThersou-  Thus  the  award 
is  not  in  conformity  with  the  submission  ;  for  the  submission 
pust  6e  considered  as  having  reference  to  the  pleadings ;  and 
in  the  declaration,  as  well  as  in  the  articles  of  agreeement,  the 
plaintiff  in  error  is  stated  to  be  the  agent  of  M'Pherson.  Yet 
the  award  finds  against  the  plaintiff  in  error  individually ;  and 
judgment  is  entered  against  him,  not  as  agent,  but  individ- 
ually. 

The  award  is  void  for  uncertainty.  It  does  not  say  who 
shall  pay  the  amount  found,  due,  whether  it  shall  be  paid  by 
John  Lutz  or  by  the  executors  of  M'Pherson.  If  it  is  a  debt 
due  by  him  as  agent,  he  should,  by  the  awards  have  been  di- 
rected to  pay  it  as  agent,  and  his  claim  to  repayment  by  the 
executors,  would  thus  be  clearly  established.  The  aiKard  is 
not  declared  to  be  made  in  the  suit  in  which  the  agreement  to 
refer  was  entered.  It  does  not  say  that  the  money  is  to  be 
paid  in^that  suit,  nor  is  it  applicable  to  it ;  nor  does  it  appear 
that  there  was  not  another  suit  between  the  parties. 

The  suit  was  brought  for  damages  under  a  contract,  and 
for  the  loss  of  the  use  and  repairs  of  a  certain  house ;  and  the 
award  gives  the  amount  to  the  plaintiff  below  for  expenses,  but 
nothing  is  said  in  the  agreement  about  expenses.  There  could 
be  no  claim  for  expenses,  for  not  having  been  allowed  to  bold 
the  premises  undei  the  lease. 

The  award  is  also  defective,  in  not  finding  the  exact  amount 
to  be  deducted  for  arrearages  of  rent.  **  Any  arrear  of  rent  due 
from  Linthicum  to  be  paid  by  him."  The  i-efereee-  do  not  say 
what  those  arrears  are ;'  and  thus  the  whole  amount  found  by 
the  referees  must  be  paid  by  Lutz,  and  he  may  afterwards  re- 
cover the  arrears  when  he  ran.  Cited,  Lyle  v:  Rodgers,  5 
Wheat.  395,  406,  4  Cond.  Rep.  702 ;  2  Gallison  61 ;  14 
Johns.  308. 

When  a  suit  such  as  this  is  referreu  lo  arbitrators,  they 
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must  dispose  of  it^-lLey  must  say  what  is  lo  be  done  finally 
with  it.     This  is  not  done ;  nothing  is  said  about  the  costs. 

The  law  of  Maryland,  chap.  8,  sec.  75,  directs  that  a-uoticc 
of  the  award,  and  a  copy  of  the  same,  shall  be  given  to  the 
party.  Nothing  of  this  is  shown  by  the  record  to  have  been 
done ;  and  the  court  he^d  therefore  no  authority  to  give  judg- 
ment on  the  award. 

Mr  Marbuiy  and  Mr  Coxe,  for  the  defendant 

Formerly  it  seems  to  have  been  the  policy  of  courts,  in  con- 
struing awards,  to  vacate  them  if  possible.  A  mpre  reasonable 
construction  now  prevails;  courts  will  intend  every  thing  to 
support  awards,  and  give  them  effect.  Most  of  the  objections 
in  this  case  must  be  sustained,  if  at  all,  by  matter  beyond  the 
award. 

A  very  material  inquiry  is.  contained  in  the  proposition ; 
to  consider,  that  the  submission  wajs  limited  to  the  parties  in 
the  cause)  and  the  matters  in  diflference  between  them  in 
that  cause. 

Other  parties,  and  other  matters,  different  from  those  con- 
nected with  the  particular  action  referred  to,  may  be  introduced 
into  the  order  of  reference,  if  it  be  the  pleasure  of.  the  parties 
and  the  order  of  reference  embrace  them.  But,  who  are  con- 
nected with  the  reference,  and  what  is  referred,  must  depend 
on  the  terms  of  the  order  of  reference. 

The-- agreement  of  the  parties,  and  the  order  of  reference, 
both  show  that  the  submission  was  limited  to  the  parties  in 
the  suit.  The  record  exhibits  no  evidence  of  a  reference  of 
the  same,  or  cjny  other  controversy,  between  other  parties. 
There  is  no  ground  for  the  introduction  of  the  executors  of  Mr 
MTherson ;  they,  certainly,  were  not  parties  to  the  reference 
by  order  of  court ;  and  are  strangeis  to  the  record  and  proceed- 
ings in  this  cause. 

What  was  the  matter  referied  1  Was  it  general,  of  all  mat- 
terb'  in  controversy  between  the  parties ;  or  special,  of  the.  mat- 
ters in  difference  between  them  in  this  suit? 

There  have  beeti  some  nice  discriminations  respecting  the 
effect  of  certain  terms  of  reference,  which  have  now  become 
familiar  to  the  profession. 

When  the  reference  is  in  these  terms,  "  all  matters  in  differ- 
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ence  between  the  parties  in  the  cause,"  it  has  been  held  to  con- 
stitute a  general  reference ;  and  then  the  arbitrators  are  not 
confined  to  the  special  matter  in  dispute  in  the  cause  referred, 
but  may  award  on  any  subject  or  matter  in  difference  between 
the  parties,  whether  pleaded  or  not.  But  when  the  reference 
is,  "  of  all  matters  in  difference  in  the  cause  between  the  par- 
ties," the  reference  is  special,  and  the  arbitrators  are  confined 
to  the  matters  in  dispute  in  the  cause  referred.  Watson  on 
Arb.  and  Award  S ;  2  T.  R.  646. 

The  reference  in  this  cause  was  special :  the  language  of 
the  agreement  and  of  the  order  of  reference  limited  it  not  only 
to  the  parties  on  the  record,  but  to  the  matter  in  dispute  be- 
tween them  in  that  cause. 

The  language  is,  **  the  arbitrement  of  a  majority  in  the  pre- 
mises, to  be  final  between  the  parties^"  ^*  when  the  whole  mau 
ter  concerning  the  premises,  between  the  parties  aforesaid  in 
variance,  being  fairly  adjusted,"  &c.  By  prenUaes  meaning 
the  cause  referred.  It  is,  in  effect,  if' not  in  terms,  a  reference 
of  ^*  all  matters  in  the  cause  in  variance  between  the  parties." 
The  arbitrators  were  thus  limited,  and  were  not  authorized  to  in- 
quire or  award  concerning  matters  not  pending  in  the  cause 
referred  to  them. 

What  was  then  in  dispute  in  the  cause  1 

It  is  shown  by  the  pleadings.  The  action-  was  brougnt  to 
recover  damages  for  the  breach  of  a  covenant  for  quiet  enjoy- 
ment, contained  in  a  lease  signed  by  the  plaintiflf  in  error. 
The  defendant  pleaded  performance.  The  reference  then  em* 
braced  nothing  more  than  the  question  of  eviction,  and  the  con- 
sequent damage ;  and  the  referees  had  no  authority  to  inquire 
into  any  other  matter. 

It  is  insisted  that  the  award  is  uncertain  in  this :  *^  that  it 
does  not  find  whether  there  was  any  arrear  of  rent  due,  nor 
how  much,  nor  to  whom."  This  matter  concerning  the  rent 
was  not  a  matter  in  controversy  in  the  cause,  and  was  not 
within  the  submission.  It  could  not  have  been  introduced  into 
the  cause  but  by  a  plea  of  ofi^et  against  the  damages,  claimed 
by  the  plaintiff.  No  such  plea  was  filed,  in  fact ;  nor  would 
such  a  plea  have  been  admissible.  A  plea  of  off-set  can  only 
be  when  there  are  mutual  debts ;  not  when  the  demand,  on 
either  side,  is  for  unliquidated  damaget<. 
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If  there  be  unoeitainty  in  what  the  arbilratore  have  aaid 
concerning  the  rent,  it  will  not  vitiate  the  awiard  :  for,  <<  if  an 
award  be  good  in  part  and  bad  in  part,  and  that  part  in  which 
it  18  bad  be  not  within- the  submiBsion,  it  shall  not  invalidate 
that  which  is  good  within  the  submission."  Watson  on  Arb. 
and  Award  1S5, 136  ;  Kid  on  Award  244. 

Again  on  this  part  of  the  award.  It  does  not  appear  by  the 
fifiding  of  the  arbitrators^  in  their  award,  that  anj  rent  was  in 
arrear,  and  due  :  they  say,  <<  any  arrear  of  rent  due  from  Linthi- 
cum,  to  be  paid  by  him ;"  not  that  there  is  rent  in  arrear,  but 
if  there  be  any. 

If  the  plaintiff  in  error  would  avail  himself  of  any  uncer- 
tainty connected  with  this  part  of  the  award,  he  should  have 
made  a  motion  to  set  it  aside,  and  made  it  appear  to  the  court 
by  affidavits  that  there  Was  rent  in  arrear.  In  the  absence  of 
8uch  proof  it  is  not  to  be  presumed  that  there  was  rent  diie, 
the  payment  of  which  the  arbitrators  should  have  awarded,  with 
sufficient  certainty.  For  courts  will  not  intend  an  award  to  be 
uncertain ;  the  uncertainty  must  appear  on  the  face  of  the 
award,  or  by  averment  Watson  on  Arb*  and  Award  103, 
104, 119,  ISO ;  Kid  on  Award  36. 

With  regard  to  all  that  was  within  the  submission,  the 
award  is  sufficitotly  certain,  final  and  mutual.  The  submiss- 
ion embraced  nothing  more  than  **  whether  there  had  been  a 
breach  of  the  covenant;  and  if  so,  the  plaintiff's  claim  to 
damagte  for  the  eviction. 

If  the  arbitrators  had  done  nothing  more  than  award  the 
pajrment  of  a  sum  of  money,  it  would  have  been  sufficient, 
without  finding  the  act  of  eviction.  But  the  arbitrators  not 
only  at^ard  the  money  to  be  paid,  but  they  state  that  it  is  to 
be  paid  in  consideration  of  the  breach  of  covenant  complained 
of  in  the  plaintiff's  declaration.     Watson  131,  145. 

It  is  objected,  however,  to  this  part  of  the  award,  that  it  is 
uncertain,  **  in  not  stating  who  is  to  pay  the  money  awarded.** 

Absolute  certainty  is  not  required ;  yet  nothing  short  of 
absolute  certainty,  could  make  it  more  certain  than  it  appears 
in  this  case,  that  Lutz  is  to  pay  the  money  awarded  to  Lin- 
thicum. 

Th^re  are  but  two  parties  to  this  suit,  and  two  only  to  the 
reference. 
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Linthicum  is  the  {daintifT,  ieeking  damages  for  breoch  of  a 
specific  covenant  Lutz  is  the  defendant,  charged  with  the 
breach.  The  arbitrators  award,  that  Linthicum  shall  receive 
one  thousand  one  hundred  and  twenty«nine  dollars  and  ninety- 
three  t^ents,  for  his  loss  and  damage,  in  consequence  of  the 
breach  of  covenant  of  wliich  he  complained  against  Lulz. 

Who  then  is  to  pay  1     Certainly  Lutz,  the  defendant,  and . 
only  other  party  in-the  'suit.    The  executors  of  MTherson  had 
nothing  to  do  with  it. 

Are  the.  termain  which  the  verdict  of  a  jury,  is  rendered 
more  certain  1  Not  at  all ;  the  usual  form  is,  ^*  we  find  for  the 
plaintiti^  and  assess  bis  damages  at  so  much:"  it  is  never 
added,  to.be  paid  by  the.  defendant. 

This  award  is  said  to  be  void,  not  being  mutual. 

In  the  case  of  Lyle  v.  Rodgers,  5  Wheat  40Q,  4  Cond.  Rep. 
702,  "  that  if  that  part  of  the  award  which  is  void,  be  so  con- 
nected with  the  rest  as  to  aifect  the  justice  of  the  case  between 
the  parties,  the  whole,  is  void." 

In  that  case,  the  release  of  certain  lands  by  Bond  and 
Lyle,  was  the  recompense,  ip  consideration  of  which  Mrs  Den- 
nison  was  to  pay  a  sum  of  money ;  but,  in  as  much  as  Mrf 
Dennison  could  not  have  advantage  of  what  was  intended  for 
her,  the  whole  was 'declared  void.  The  payment  of  the  rent* 
in  this  case,  forms  not  part  consideration  for  the  payment  of 
the  one  thousand  one  hundred  and  twenty-nine  dollars  and 
ninety-three  cents  to  Linthicum,  and  is  no  way  connected 
with  it ;  the  suit  was  solely  for  the  damages. 

It  is  objected,  that  the  arbitrators  ought  not  to  have  ap- 
pointed a  third  person,  until  they  had  disagreed.  To  this  it  is 
answered,  that  the  third  person  to  be  chosen  by  the  aibitiatocs^ 
wa^,  bjr  the  terms  of  the  order  of  reference,  to  be  a  rieferee^  and 
not  an  rmpire ;  but  if  an  umpire,  it  was  not  improper  to  make 
the  appointment  before  a  difference. 

It  is  objected,  that  the  appointment  and  award  were  made 
and  filed  (he  same  day.  It  is  answered,  that  the  record  does 
not  show  this  to  be  the  fact ;  it  shows,  that  the  arbitrators 
filed  the  certificate  of  the  appointment  of  the  third  leferee,  and 
their  award  on  the  same  day,  to  wit  the  28th  day  of  January. 
If,  however,  the  fact. was  shown,  it  is  no  evidence  of  miscon- 
duct; it  is  consistent  with  perfect  fairness.     If  there  be  un&ir- 
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ness  or  misconduct  in  the  arbitratora^  it  should  be  averred  and 
shown  on  affidavit,  on  a  motioa  to  set  aside  the  award. 

As  to  no  notice  of  the  appointment  of  a  third  referee^or 
of  the  making  or  of  the  return  of  the  award. 

This  objection  is  for  matter  dehors  the  award.  That  noti<:e 
was  given 9  need  not  be  stated  in  the  award.  6  Har.  and  J^ 
.  407.  To  impeach  the  award  for  want  of  notice,  a  motion, 
supported  by  affidavit  to  set  it  aside,  -must  be  made ;  it  cannot 
be  by  exception,  which  must  be  for  matter  on  the  face  of  the 
award.  Cited*  the  act  of  Maryland  of  1778,  eh.  21,  sec.  8,  9, 
10. 

The  award  sImU  remain  seven  days  in  the  general  and  four 
in  the  county  court,  during  their  sitting;  before  judgment  shall 
be  entered  up. 

Then  judgment  shall  be  entered,  and  execution  granted,  in 
the  sametnanner  as  may  be  on  verdict,  confession  or  non  suit. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of 
CoUimbia,  for  the  county  of  Washington. 

The  original  suit  was  an  action  of  covenant,  brought  By 
Linthic'um  against  Luta^  upon  certain  articles  of  agreement, 
made  between  Lutz  on  the  one  part,  and  Linthicum  on  the 
other  pai  t,  on  the  2Sd  of  October  1828.  The  declaration,  after 
reciting  that  Lutjc,  by  these  articles,  leased  certain  premises  in 
Georgetown  to  Linthicum  for  five  years,  from  the  3d  day  of 
May  then  next  ensuing,  and  a  covenant  on  the  part  of  Linthi- 
cum to  pay  therefor  an  annual  rent  of  two  hundred  and  lifLv 
dollars,  the  rent  to  be  paid  half  yearly,  averred,  that,  by  the 
articles  of  agreement,  Lutz  bound  himself  to  Linthicum,  that 
the  latter  should  have  peaceable  possession  of  the  premises, 
and  retain  and  keep  the  same  tor  the  said  five  years;  that 
Linthicum  entered  inio  possession  of  the  premises,  and  held  the 
same  until  the  Sd  day  of  November  1832,  when  Lutz  evicted 
and  dispossessed  him,  ftc.  The  articles  are  spread  upon  t<he 
record,  by  which  it  appears,  that  they  were  made  *^  by  and  be- 
tween John  Lutz  of,  &c.,  and  agent  for  John  M'Pherson  of 
Fiedericfetewn  in  the  state  of  Maryland,  of  the  one  port,  and 
Otho  M.  Linthicum  of  Georgetown,  &c.,  of  ttie  other  part.** 
And  it  is  witnessed,  *^  that  the  said  John  Lutz  agent  as  atore- 
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nid,  has  rented  and  leased,  fcc,"  the  premises  to  Linihicnni ; 
and  on  Ihe  other  hand,  Linthicum  covenants  to  pay  the  rent, 
&c.,  as  stated  in  the  declaration.  But  there  is  no  covenant  in 
the  lease  by  Lutz,  for  quiet  enjoyment,  as  stated  in  the  decla^ 
ration  ;  but  the  latter  is  founded  upon  the  covenant  imj^ied  by 
law,  in  cases  of  demisea  The  articles  conclude  with  these 
words.  **  In  witness  whereof,  we,  the  said  John  Lutz  and  O. 
M.  Linthicum,  have  hereunto  interchangeably  set  our  hands, 
and  seals^  day  and  date  above.  John  Lutz,  agent  for  John 
MTherson  [l.  s.]-     O.  M.  Linthicum  [l.  b.]/* 

The  defendant,  Lutz,  without  praying  oyer  of  the  articles 
(without  which  they  could  not  constitute  a  part  of  the  declara- 
tion), pleaded  general  performance  of  the  covenants ;  upon 
which  an  issue  was  joined  to  the  country.  Afterwards,  the 
parties,  by  consent,  agreed  to  refer  the  cause ;  and  accord- 
ingly, by  a  rule  of  court,  it  was  ordered,  <<that  William  S.  Ni- 
choUs  and  Francis  Dodge  be  appbinted  referees  between  the 
parties  aforesaid,  with  liberty  to  choose  a  third  person ;  and 
that  they,  or  any  two  of  them,  "when  the  whole  matter  con- 
cerning the  premises,  between  the  parties  aforesaid  in  variance, 
being  foirly  adjusted,  have  their-  award  in  'writing  under  their 
hands,  and  return  the  same  to  the  court  here  ;  and  judgment 
of  the  court  to  be  rendered  according  to  such  award,  and  be 
final  between  the  said  parties.**  The  reterees  so  named,  on 
the  28th  of  January  1833,  chose  John  Kurtz  the  third  referee; 
and  afterwards,  on  the  same  day,  made  their  award  in  the 
following  words.  **  We,  the  subscribers,  appointed  arbitrators 
to  settle  a  dispute  between  Otho  M.  Linthicum  and  John  Lutz, 
in  which  the  executors  of  the  late  John  MPPherson  of  Freder- 
ick are  interested,  do  award  the  sum  of  eleven  hundred  and 
twenty^ine  dollars  and  ninety-three  cents,  to  be  paid  to  the 
said  Linthicum  in  full,  for  all  expenses  and  damages  sustained 
by  him,  in  consequence  of  not  leaving  him  in  quiet  possession 
of  the  house,  at  the  corner  of  Bridge  and  High  streets,  in 
Georgetown  (the  demised  premises),  for  the  full  term  of  the 
lease  for  five  years.  Any  arrear  of  rent  due  from  Linthicum, 
to  be  paid  by  him.*'  Signed  by  all  the  referees.  Judgment 
was  given  by  the  circuit  court,  for  the  full  amount  of  the  awani 
so  made,  and  costs  ;  and  the  present  writ  of  error  is  brought  to 
revise  that  judgment. 
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The  question,  whelher  the  articles  of  agreement  personall 
bound  LutZy  is  not  presented  by  the  pleading,  in  such  a  man 
ner,  as  that  there  might  not  be  diiBcully  in  deciding  it,  if  it 
constituted  the  only  point  in  judgment.  But  if  this  difScuIty 
were  surmounted,  and  the  articles  are  to  be  deemed  properly 
before  us,  we  do  not  see  how  they  can  well  be  construed  not 
to  import  a  pei-sonal  liability  on  the  part  of  Lutz,  for  the  want 
of  any  obligations  contained  in  them.  The  articles  purport  to 
be  made  by  Lutz,  and  to  be  sealed  by  liim  ;  and  not  to  be  made 
and  sealed  by  bis  principal.  The  description  of  himself,  as 
agent,  does  not,  under  sucb  circumstances, exclude  his  personal 
responsibility.  But  this  very  liability  was  necessarily  sub- 
mitted to  the  referees,  and  came  within  the  scope  of  their 
award. 

Several  objections  have  been  taken  to  the  award,  bi  the 
first  place,  it  is  said,  that  the  award  is  uncertain  and  not  mu<- 
tual  and  final ;.  that  it  does  not  state  by  wbom  the  money 
awarded  is  to  be  paid,  whether  by  Lutz,  or  by  the  executors  of 
M'Pherson  ;  and  that  it  does  not  find  the  arrears  of  the  rent 
due,  and  to  whom  due ;  and  that  it  does  not  appear  to  be  an 
award  made  in  this  cause.  We  are  of  opinion  that  these  ob- 
jections are  ill  founded.  The  award  is  sufficiently  shown  to 
be  an  award  in  this  cau^  ;  for  no  other  cause  directly  appears 
to  have  been  pending,  or  in  dispute  between  the  parties  ;  and. 
the  subject  matter  of  this  very  suit,  is  directly  within  the  terms 
of  the  award.  The  award  being  made  in  this  suit,  and  appli- 
cable in  its  terms  to  it,  it  is  sufficiently  certain  that  the  money 
is  to  be  paid  by  Lutz,  for  there  is  no  other  person  on  the  record 
to  whom  it  can  be  judicially  awarded  to  be  paid.  The  award 
is  also  mutual  and  final,  as  t^  all  the  matters  referred.  It  is 
not  a  general  arbitration  at  the  common  law,  of  all  matters  in 
dispute  between  the  parties ;  but  a  specific  reference  of  the 
matters  in  dispute  in  the'  cause  pending  in  court,  under  a  rule 
of  court.  Now,  those  ihatters  were  the  damages  and  losses 
claimed  bv  Lii>thicum,  for  the  breach  of  the  covenant ;  and 
the  sum  awarded  is  expressly  declared  to  be  '^  in  full,  for  all 
expenses  and  damages''  so  sustained.  As  to  the  arrears  of  the 
rent  due  from  Linthicum«  they  constituted  no  part  of  the  raat-^ 
ters  submitted.  They  were  not  in  controversy  in  the  suit. 
And  the  statement  in  the  award,  aef  to  any  arrears  of  rent,  was 
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merely  an  exclusion  of  a  concludbn,  which  might  posdibly  have 
been  drawn,  that  the  referees  Imd  deducted  such  arrears  in 
makiug  their  award.  It  is  therefore  very  properly  staled,  that 
any  arrears  of  rent  due  by  Linthicummre,  notwithstanding  the 
award,  to  be  paid  by  him. 

Another  objection  is,  that  the  submission,  the  appointment 
of  the  third  referee,  the  award  itself,  and  the  proceedings  there- 
on, have  not  been  according  to  the  acts  of  assembly  of  Mary- 
laud,  and  to  the  order  of  the  court.  It  is  said  that  the  appoint- 
ment of  the  third  referee  ought  not  td  have  been  made,  until 
after  the  two  other  referees  had  met  and  heard  the  cause,  and 
disagfreed  thereon :  but  we  are  of  a  different  opinion.  The  sub- 
mission under  the  rule  of  court  did  not  contemplate  the  third 
referee  to  be  a  mere  umpire  in  the  case,  upon  a  difference  of 
opinion  of  the  other  two ;  but  an  original  referee,  to  be  chosen 
by  the  other  two,  and  when  chosen,  to  constitute  a  part  of  the 
board  i^uthorized  to  hear  and  decide  the  cause.  How  other- 
wise are  we  to  understand  the  language  of  the  rule  1  **  They 
(Ihat  is  the  three),  or  any  two  of  them,  are  to  have  their  award 
in  writing,''  &c.,  which  words  plainly  contemplate  the  case  of 
a  hearing  by  all  of  them ;  and  if  the  case  were  one  in  which 
an  umpire  was  to  be  chosen,  there  is  no  impropriety,  and  on 
the  contrary  it  has  been  thought  that  there  is  great  propriety, 
in  selecting  the  nmpire  before  the  other  arbitrators  have  dis- 
agreed. This  doctrine  has  been  repeatedly  held  in  England,  (a) 
and  it  was  affirmed  in  the  couit  of  appeals  of  Maryland  in 
Rigden  v.  Martin,  6  Harris  and  John.  403.  It  is  so  reasonable 
in  itself,  that  if  the  point  were  new,  it  would  be  difficult  to  dis- 
place it.  Then,  again,  it  is  said  that  no  notice  appears  to 
have  been  given  to  Lutz  of  the  appointment  of  the  third  referee, 
or  of  the  making  or  returning  the  award,  and  that  these  acts 
appear  all  to  have  been  done  on  the  same  day.  There  is  cer- 
tainly no  objection  to  these  acts  being  done  on  the  same  day, 
if  the  parties  had  due  notice  and  a  due  hearing  before  the 
referees,  and.  the  award  was  made  upon  due  deliberation. 
Without  question  due  notice  should  be  given  to  the  parties,  of 


(a)  See  WatKm  on  Awtrde,  ch.  4,  eec.  3,  p.  56  to  58;  Kjd  on  Awmrde  82 
to  88,  2d  edition ;  Doe  t.  Doe,  2  Term  Rep.  644 ;  Harding  t.  Watte,  15  Etet's 
Rep.  556. 
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the  time  and  place  for  hearing  the  cause ;  and  if  the  award 
was  made  without  such  notice,  it  ought,  upon  the  plainest 
principles  of  justice,  tQ  be  set  aside.  But  it  is  by  no  means 
necessary  that:  it  should  appear  upon  the  face  of  the  award 
that  such  notice  was  given.  There  is  no  statute  of  Maryland 
(whose  laws  govern  in  this  part  of  the  district)  which  requires 
such  facts  to  be  set  forth  in  the  award  The  act  of  1779,  ch. 
21,  sec.  8,  merely  authorizes  submissions  by  a  rule  of  court  of 
causes  pending  in  the  court;  and  the  act  of  1785,  ch.  80,  sec.. 
11,  provides  only  for  cases  where  either  of  the  parties  dies  pend- 
ing the  submission,  and  before  the  award.  If  no  notice  is  in 
fact  given,  and  no  due  hearing  had,  the  proper  mode  is  to  bring 
such  facts  (not  appearing  on  the  face  of  the  award)  before 
the  court,  upon  affidavit  and  motion  to  set  aside  the  award. 
But,  prima  facie  the  award  is  to  be  taken  to  have  been  regu- 
larly made,  where  there  is  nothing  on  its  face  to  impeach  iL 
This  very  objection  was  made  and  overruled  in  Rigden  v. 
Martin,  6  Harr.  and  Johns.  Rep.  40S. 

Another  objection  is,  that  the  same  act  of  Maryland  of  1785, 
ch.  80,  sec.  11,  requires  that  in  all  cases  of  awards  made  under 
a  rule  of  court,  the  party  in  wliose  favour  the  award  is  made, 
shall  cause  a  copy  thereof  to  be  delivered  to  the  adverse  party 
or  his  attorney,  at  least  three  days  before  judgment  is  moved 
for  upon  the  award;  and  the  clerk  of  the  court  is  not  to  enter 
judgment  upon  any  award  without  a  motion  to,  and  direction 
from  the  court ;  and  the  court  shall  always  have  satisfactory 
proof  that  a  copy  of  the  award  hath  been  so  delivered,  before 
judgment  shall  be  so  directed  to  be  entered ;  and  it  is  said  that 
there  has  not  been  a  compliance  with  this  requisite  by  a  deli- 
very of  the  copy.  How  that  may  have  been,  we  have  no 
means  of  knowing,  for  nothing  appears  upon  the  record  re- 
specting it,  and  there  is  no  ground  to  say  that  it  ought  to  con- 
stitute any  part  of  the  record,  or  that  it  is  properly  assignable 
as  error.  It  is  matter  purely  collateral  and  in  pais.  If  no  such 
copy  had  been  delivered,  the  proper  remedy  would  have  t)een 
to  take  the  objection  in  the  court  below  upon  the  motion"  fpr 
judgment,  or  to  set  aside  the  judgment  for  irregularity,  if  there 
bad  been  no  waiver,  or  no  opportunity  to  make  the  objections 
Defore  judgment.  But  in  tiie  present  case  sufficient  does  ap- 
pear upon  the  record  to  siiow  that  the  party  had  full  dpportu- 
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biiy  to  avail  himself  of.  all  his  legal  rights  ia  the  court  below. 
The  cause  was  referred  at  November  term  1832  ;  pending  the 
term,  to  wit  on  the  18th  of  Janucuy  1833,  the  award  was  filed 
in  court;  the  cause  was  then  continued  until  the  next  term, 
viz.  the  fourth  Monday  in  March  1833;  at  which  time  the 
parties  appeared  by  their  attorneys,  and  upon  motion,  and  after 
argument  of  counsel,  judgment  was  entered.  We  are  bound 
to  presume,  ia  the  absence  of  all  evidence  to  the  contrary,  that 
all  things  were  rightfully  and  regularly  done  by  the  court,  and 
that  the  parties  were  fully  heard  upon  all  the  matters  properly 
in  judgment. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  tra  iscript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs  and  damages  at  the  rate  of  six  per  centum 
per  annum. 
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NoBLB's  ADMIlflSTRATORS. 

N.  sCipnUted  in  oartain  artiolef  of  •grooment  to  transport  and  deliTor  by  the 
stMLroboat  Paragon  to  R.  a  certain  qoantitj  of  sabtUtenoe  storea,  rappoaad 
to  amoant  to  thrae  thou«and  aeyen  hundred  barrela,  for  the  use  of  the  ITnited 
States :  in  consideration  whereof  R.  agreed  to  pay  to  N.,  oathe  delivery  of 
the  .stores  at  St  Loois,  at  a  eertain  rate  per  baml,  one  half  in  specie  funds, 
or  their  equivalent,  and  the  other  half  to  be  paid  in  Cincinnati,  in  the  paper 
of  banks  current  there  at  the  period  of  the  deliTory  of  the  stores  at  St  Louis. 
Under  the  agreement  was  the  following  menorandum.  *^  It  is  understood 
that  the  payneni  to  be  made  in  Ginotnna'i,  is  to  be  in  the  paper  of  the 
Miami  Exporting  Company  or  its  equivalent." 

The  court  erred  in  reiiising  to  instruct  the  jury  that  the  plaintiffs  could  only 
recover  th'«  stipulated  price  for  the  freight  actually  transported,  and  that 
they  were  entitled  to  -no  more  than  the  specie  value'  of  the  notes  of  the 
Miami  Exporting  Company  Bank,  at  the  time  the  payment  should  have 
been  made  at  Cincinnati.  The  specie  value  of  the  notes,  at  the  time  they 
should  have  been  paid,  is  the  rule  by  which  such  damages  are  to  be  esti- 
mated. 

The  plaintiff,  the  owner  of  the  steamboat,  was  not  entitled  under  the  contract, 
to  reoovec  in  damages  more  than  the  stipolaled  price  for  the  freight  actually 
transported.  If  R.  had  bound  himself  to  deliver  a  certoin  number  of  barrels, 
and  had  lailed  to  do  so,  N.  would  have  been  entitled  to  damages  for  such 
&ilnre ;  but  a  hir  eonstmction  of  the  contract  imposed  no  such  obligation 
osR. 

There  is  no  pretence  that  R.  did  not  deliver  the  whole  amount  of  freight  in 
his  possession,  at  the  places  designated  in  the  contract.  In  this  respect,  as 
well  as  in  every^  other,  in  regard  to  the  contract,  he  seems  to  have  acted  in 
good  faith.  And  he  was  unable  to  deliver  the  number  of  barrels  supposed, 
either  through  the  loes  stated,  or  an  erroneous  estimato  of  tlie  quantity. 
But,  to  exonerate  R.  from  damages  on  this  ground,  it  is  enough  to  know, 
that  he  did  not  bind  himself  to  deliver  any  specific  amount  of  freight.  Hie 
probable  amount  is  stated  or  supposed,  in  the  agreement,  but  there  is  no 
ondertaking  as  to  the  quantity. 

ERROR  to  the  district  court  of  the  United  States  for  the 
western  district  of  Pennsylvania. 

lathe  district  court  for  the  western  district  of  Pennsylvania, 
the  administrators  of  William  Noble,  tlie  defendants  in  error, 
instituted  an  action  of  covenant  against  the  plaiuliflf  in  error 
upon  certain  articles  of  agreement  in  the  following  tertns. 

**  Article  of  agreement  entered  into  this  24th  day  of  Feb- 
ruary, between  William  Noble,  of  the  city  of  Cincinnati,  of  the 


182  SUPREME  COURT. 

[Robinson  ▼•  Noble'i  Adminifltratora.] . 
one  part,  and  William  Robinson,  Jim.,  of  the  city  of  Pittsburgh, 
of  the  other  part,  witnesseth:  That  the  said  Noble  hereby 
agrees,  stipulates,  and  binds  himself,  to  and  with  the  said 
Robinson,  to  transport  and  deliver  to  said  Robinson,  in  the 
steamboat  Paragon,  a  certain  quantity  of  subsistence  stores  for 
the  use  of  the  United  States  anny,  supposed  to  amount  to 
three  thousand  seven  hundred  barrels,  estimating  one  half  of 
the  quantity  of  stores  as  flour  barrels,  and  the  other  half  as 
whiskey  or  pork  barrels;  the  said  Robinson  delivering  the  one 
half  of  the  same  between  the  1st  and  10th  March  to  said 
Noble,  at  Cincinnati,  and  the  other  half  by  the  30th  of  March, 
ai  the  usual  place  of  deposite,  near  the  mouth  of  the  Ohio;  the 
delivery  of  which  stores  is  to  be  made  and  completed  in  the 
order  in  which  they  are  received  at  the  town  of  St  Louis  afore- 
said, on  or  before  the  15th  day  of  April  next  ensuing.  In  con- 
sideration whereof^  the  said  Robinson  hereby  agrees  and  binds 
himself  to  pay  to  the  said  Noble,  one  dollar  and  fifty  cents  per 
barrel,  one  half  whereof  is  to  be  paid  on  the  delivery  of  said 
stores  at  St  Louis,  in  specie  funds,  or  their  equivalent,  and  the 
other  half  in  Cincinnati,  in  the  paper  of  banks  current  therein, 
at  the  period  of  the  delivery  of  the  said  stores  at  St  Louis.** 

The  declaration  averred  that  in  the  month  of  March  1821, 
he,  the  said  Noble,  received  on  board  the  steamboat  Paragon 
all  the  stores  and  lading  which  were  offered  by  Robinson,  both 
at  the  city  of  Cincinnati,  and  the  usual- place  of  deposit  near  the 
mouth  of  the  Ohio  river,  and  conveyed  all  the  stores  delivered 
onboard  the  said  boat^  according  to  the  stipulations  in  the 
articles  of  agreement,  to  the  town  of  St  Louis,  and  delivered 
those  to  Robinson  In  person,  and  also  avowed  performance  of 
all  the  agreements,  covenants  and  stipulations  in  the  arti- 
cles of  agreement.  The  declaration  then  proceeds  to  assign 
as  breaches  of  the  articles  of  agreement,  (hat  Robinson  did  not 
deliver  pne  half  of  the  said  amount  of  thirty-seven  hundred 
barrels  of  army  subsistence  stores,  or  any  other  equivalent 
freight,  to  Noble,  or  on  board  thb  said  steamboat  Paragon,  at 
Cincinnati,  between  the  Ist  and  10th  of  March  in  the  year 
1821,  although  Noble  arid  the  boat  were,  during  that  time, 
ready  and  waiting  to  receive  the  same;  and  Robinson  did  not, 
on  or  before  the  30th  day  of  March  ih  the  year  last  aforesaid, 
nor  afterwards  deliver  to  Noble,  at  the  usual  plac/e  of  deposite. 
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near  the  monlh  of  the  Ohio  river,  the  other  half  of  the  said 
three  thousand  seven  hundred  barrels  of  army  subsistence 
stores,  or  on  board  of  said  boat  at  said  last  mentioned  place, 
although  the  boat  was  there  ready  and  waiting  to  receive  the 
same,  after  the  said  SOth  of  March  in  the  year  last  aforesaid; 
and  although  Noble  has  frequently,  before  and  after  that  time, 
requested  the  said  Robinson  to  furnish  the  stores  and  freight 
stipulated  fpr  as  aforesaid ;  and  further,  that  Robinson  hath 
not  paid  to  the  said  Noble,  ner  to  his  use,  the  said  sum  of  one 
dollar  and  fifty  cents  per  barrel  on  the  delivery  of  such  amount 
of  said  stores  as  were  actually  carried  in  said  steamboat  and 
delivered  in  all  respects,  in  accordance  with  the  tenor  of  the 
articles  of  agreement  at  St  Louis,  in  specie  or  otherwise  ;  nor 
hath  Robinson  paid  to  Noble,  in  any  money,- by  the  barrel,  ac- 
cording to  the  price  stipulated  as  aforesaid  or  otherwise,  for 
such  amount  of  said  army  subsistence  stores  as  Robinson  was, 
by  the  tenor  of  said  articles  of  agreement,  bound  to.  furnish  for 
freights  to  St  Louis,  as  above  recited,  but,  on  the  contrary,  hath 
wholly  refused  to  pay  the  amount  stipulated  by  him  to  be  paid 
as  aforesaid,  in  the  manner  or  at  the  times  above  mentioned, 
or  at  any  other  times,  or  in  any  other  manner.  And  Robinson 
hath  further  neglected  and  omitted  to  perform,  in  manner  by 
him  agreed  as  above  mentioned,  the  stipulations  and  covenants 
made  as  aforesaid,  but  the  same  hath  broken  and  not  kept, 
contrary  to  the  tenor  and  spirit  of  jsaid  articles  of  agreement, 
whereby  the  said  Noble  not  only  was  deprived  of  the  amount 
agreed  to  be  paid  by  Robinson  in  manner  aforesaid,  but  also  of 
other  great  gains  and  profit  which  might  and  would  other- 
wise have  arisen  and  accrued  to  him  during  the  time  of  deten- 
tion  of  steamboat,  caused  by  the  non-performance,  by  Robin- 
son, of  his  agreements  aforesafd. 

On  the  trial  of  the  cause,  the  counsel  for  the  defendant 
prayed  the  cpurt  to  charge  the  jury : 

1.  That  it  is  an  inflexible  rule  in  the  construction  of  con- 
tracts, so  to  interpret  them  as  to  efiectuate  the  intention  of  the 
parties.  That  it  is  within  the  province  of  the  jury  to  determine 
what  the  intention  was  at  the  time  of  the  execution  of  the 
instrument,  according  to  the  rules  of  construction  the  court 
may  advise. 

2.  That  the  contract  upon  which  the  present  auction  is 
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instituted^  is  not  a  contract  of  affreightment  by  charter  paKy. 
There  is  no  hiring  of  the  ship.  It  is  a  contract  for  the  con- 
veyance of  merchandise  in  a  general  ship.  That  the  plaintiff 
cannot  recover  damages  according  to  the  number  of  tons  the 
ship  was  capable  "of  containing ;  but  that  his  damages  must  be 
limited,  according  to  the  terms  of  tl\e  contract,  to  the  actual 
freight  earned  upon  the  cargo  delivered. 

S.  That  the  words,  the  spirii,  and  meaning  of  the  contract 
preclude  the  plaintiff  from  recovering  from  the  defendant  more 
'than  .the  actual  value  of  the  Miami  Exporting  Company  paper 
at  the  time  it  became  due,  according  to  the  scale  of  deprecia- 
tion. 

4.  That,  under  this  contract,  there  was  no  legal  obligation 
upon  defendant  to  tender  to  plaintiff  the  amount  due  him  in 
the  depreciated  currency  of  the  Miami  Exporting  Company, 
in  order  to  save  himself  from  the  payment  of  the  numerical 
value  of  the  notes,  inasmuch  as  the  defendant  reserved  to  him- 
self the  right  either  to  pay  in  the  depreciated  currency,  or  m  its 
tgisioaleni. 

5.  That  the  plaintiff  cannot  recover,  in  tire  present  action  at 
law,  the  freight  for  goods  actually  transported,  and  damages 
for  the  breach  of  the  contract  for  non-delivery  of  all  the  stores 
defendant  contracted  to  deliver  for  transportation. 

The  court  charged  the  jury  upon  these  points : 

1.  It  is  certainly  true  that  the  intention  of  the  parties  to  a 
.contract  must  govern  its  construction,  provided  that  no  violence 
is  done  to  the  rules  of  law  in. seeking  to  effectuate  such  inten- 
tion, and  it  is  the  province  of  the  jury  to  judge,  from  the  lan- 
guage of  the  contract,  what  ttmt  intention  is,  subject  to  the 
opinion  of  the  court  as  to  its  legal  effect. 

2.  The  contract  which  is  the  subject  of  the  present  suit,  is 
not  a  contract  of  affreightment  by  charter  party ;  and,  in  strict- 
ness, the  plaintiffcan  not  recover  damages  according  to  the  num- 
ber of  tons  the  boat  was  capable  of  containing.  The  rule  of 
law,  in  cases  where  there  has  been  a  failure  to  furnish  the  sti- 
pulated freight,  and  there  exists  no  charter,  party,  is  for  the 
jury  to  take  all  circumstances  into  consideration,  and  to  make 
an  allowance  for  any  freight  which  the  master  had  it  in  his 
power  to  transport  in  addition  to  that  which  was  furnished. 
If  the  lading  should  not  be  complete  without  the  default  of  the 
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master,  the  rule  is  to  estimate  the  freight  by  means  of  an 
average,  so  as  to  take  neither  the  greatest  possible  freight, 
nor  the  least,  and  such  average  is  the  proper  measure  of  dam- 
ages. 

Sd  and  4th.  The  actual  specie  value  of  the  paper  of  the 
Miami  Exporting  Company,  at  the  time  it  became  due  by  the 
contract,  is  not  the  true  measure  of  damages.  It  was  made, 
and  to  be  executed  in  the  state  of  Ohio,  and  the  laws  of  that 
state  mtist  therefore  govern  this  case.  The  defendant  having 
failed  to  tender  to  the  plaintiff  the  paper  of  the  Miami  Export- 
ing Company,  or  its  equivalent,  at  the  time  mentioned  in 
the  contract,  and  the  plaintiff  having  performed  all  he  had 
covenanted  to  perform,  is,  by  the  laws  of  Ohio,  entitled  to 
'recover  the  numerical  value  of  the  paper  of  the  Miami  Export- 
ing Company,  in  specie,  with  interest. 

In  answer  to  the  last  point,  the  court  said,  that  the  plaintiffs 
claim,  not  only  for  the  freight  actually  transported  and  deliver- 
ed, but  damages  for  failing  to  furnish  as  much  freight  as  the 
article  stipulates  for ;  if  the  testimony  supports  their  claim,  they 
may,  in  the  present  action,  recover  damages  for  such  failure. 

Whereupoo*  the  counsel  for  the  defendant  excepted  to  the 
opinion  of  the  court  upon  the  several  points  aforesaid,  and 
requested  the  court  to  seal  a  bill  of  exceptions,  which  was  ac- 
cordingly done. 

The  jury  rendered  their  verdict,  finding  in  favour  of  the  plain- 
tiff the  sum  of  three  thousand  three  hundred  and  ninety-one 
dollars  and  fourteen  cents ;  upon  which  verdict  the  court  en- 
tered judgment ;  and  th  defendant  prosecuted  this  writ  of 
error. 

The  case  wad  submitted  to  the  court  on  printed  arguments, 
by  Mr  Watts,  for  the  plaintiff. in  error  ;^  and  by  Mr  Fetterman 
and  Mr  Colwell,  for  the  defendants. 

Mr  Watts,  for  the  plaintiffs  in  error. 

Noble's  administrators  were  plaintiffs  in  the  inferior  court,  in 
an  action  of  covenant,  upon  a  certain  agreement,  under  the 
seals  of  the  parties. 

From  the  face  of  this  paper,  as  well  as  from  evidence  ex- 
VOL.  VIII. — y 
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trinsic,  it  appears  that  Robinson  was  a  contractor  with  ^the 
United  States  for  the  supply  of  subsistence  stores  for  their 
troops  stationed  at  a  north  west  post  on  the  Mississippi  river ; 
and  that  Noble  was  a  freighter,  who  navigated  the  rivers  Ohio 
and  Mississippi  in  steam  and  flat  boats. 

As  one  half  of  the  stores  were  to  be  delivered  by  Robin- 
son for  transportation  at  Cincinnati,  and  the  other  half  at  the 
mouth  of  the  Ohio — St  Louis  being  the  destination  :  there  ap- 
pear to  be  two  subjects  of  contemplation  presented  to  the  mind 
of  said  Robinson  at  the  time  he  executed  the  agreement : 

1.  The  usage  prevailing  between  contractors  of  the  United 
States  and  the  goverment ;  the  latter  reserving  the  right  to  re- 
strict the  quantity  of  supplies,  by  giving:  to  the  contractors  a 
reasonable  notice  of  the  same. 

2.  The  loss  arising  from  the  perils  of  the  river,  in  navigat- 
ing it,  at  that  early  day,  either  in  steam  or  keel  boats. 

Hence  the  caution  observed  by  said  Robinson  in  the  intro- 
duction of  the  terms  of  bis  agreement.  The  stipulation  is,  on 
the  part  of  Noble,  to  carry  subsistence  stores,  supposed  to 
amount  to  aboiU  3,700  barrels,  leaving  the  covenant,  on  the 
part  of  Robinson,  implied,  rather  than  clearly  expressed,  to  de- 
liver any  number  of  barrels  for  shipment;  and  that  number 
entirely  contingent  upon  his  interests,  controlled,  as  they  were 
liable  to  be,  by  the  United  States,  and  the  dangers  of  the 
river. 

The  testimony  of  Richard  Miller  proves  that  one  half  of  the 
stores  was  delivered  at  Cincinnati,  and  the  reason  why  the 
other  half  (two  thirds  or  three-fourths  being  delivered)  was  not 
ready  at  the  mouth  of  the  Ohio,  was  the  loss  of  a  flat  boat 
laden  with  them,  and  under  the  direction  of  said  Noble.  Not- 
withstanding this  misfortune  of  Robinson,  it  is  seriously  con- 
tended by  the  learned  counsel  of  Noble,  that,  under  the  terms 
of  his  agreement,  Robinson  will  be  obliged  to  pay  for  the  freight 
of  goods  that  were  sunk  on  their  passage  to  the  place  of  deli- 
very, and  never  carried  by  Noble. 

But  the  learned  judge,  in  his  charge  to  the  jury,  stretched 
the  point  farther  and  wider  than  the  conscience  of  the  counsel 
would  allow  them  to  go.  For,  althougli  he  admits  there  was 
no  *^  charter  party,"  stiU.  he  asserts  the  irreconcilable  doctriDe, 


JANUARY  TERM  18S4.  187 

[RobiiMon  v.  Noblo't  Adroiniatraton.] 
that  the  rale  of  damages,  where  there  has  been  an  infraclion 
of  the  agreement,  would  be  to  jSnd  an  average  number  between 
what  was  actually  furbished  and  what  the  boat  was  capable  of 
containing ;  so  that,  if  the  capacity  of  the  ^^  Paragon'*  exceeded 
6,000  barrels,  the  average  number,  accordiogHo  the  charge  of 
the  court,  and  which  governed  the  jury,  would  be  far  beyond 
even  the  3,700  barrels.  By  referring  to  the  account  of  Robin- 
son, the  court  will  see  how  far  a  blind  chance  has  carried  her 
TOtaries  beyond  the  limits  of  justice. 

The  second  reason  assigned  for  the  reversal  of  the  judgment 
arises  out  of  the  misconstruction  of  the  court  of  that  part  of  the 
agreement  relating  to  the  payment  of  money. 

It  is  proved  by  the  deposition  of  Spencer,  that  the  current 
value  of  the  bills  of  the  Miami  Exporting  Company  paper, 
on  the  Ist  April  1821,  was  sixty-six  and  two-thirds  cents  in 
specie. 

Cincinnati  is  about  800  miles  from  St  Louis,  and  the  mouth 
of  the  Ohio  not  more  than  one-fourth  the/distance;  hence  the 
stipulation,  on  the  part  of  Robinson,  to  pay  one  dollar  and  fifty 
cents  per  barrel  for  transportation  from  Cincinnati,  and  the 
equivalent  of  one  dollar  and  fifty  cents  In  the  depreciated  cur- 
rency, being  one  dollar,  from  the  mouth  of  the  Ohio  to  St 
Louis. 

This  intention  of  fhe  parties  is  tbe  more  apparent,  by  com- 
paring the  difierent  clauses  of  the  agreement.  In  the  first, 
Robinsbn  contracts  to  pay  in  **  specie  funds ;''  and  in  the 
second,  **  in  the  paper  of  banks  current  at  Cincinnati  at  the 
period  of  delivery  of  said  stores  at  St  Louis ;"  and,  to  put 
the  intention  beyond  controversy,  it  is  further  added,  ^  it  is 
understood  that  the  payment  to  be  made  in  Cincinnati  is  to 
be  in  the  paper  of  the  Miami  Exporting  Company,  or  its  equh' 

The  term  '^  equivalent,"  (being  compounded  of  fl^utcf  and 
vaUo)  both  in  its  original  and  ordinary  signification,  means 
what  this  depreciated  currency  was  worth,  equal  in  value  ;  and 
cannot  be.  restrained  to  what  it  is  contended  it  is,  to  bank  notes 
of  numerical  value. 

In  the  general  derangement  of  currency  of  1321,  Mr  Robing 
son  cleariy  reserved  the  right  to  pay  either  in  the  paper  of  the< 
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Miami  Exporting  Company,  in  other  depreciated  paper,  or  the 
value  of  said  Miami  Exporting  Company's  paper  in  April  1821, 
in  specie. 

The  case  relied  upon  by  the  leorned  judge  who  ruled  this 
cause  will  be  found  in  Wilcox's  edition  of  Ohio  Reports,  87, 88 
—Morris  v.  Edwards.  And,  although  dissenting  from  the 
opinion  of  Judge  Hitchcock,  and  yielding  to  that  of  Judge 
Burnet,  it  is  considered  that  the  opinion  of  Judge  Hitchcock 
is  irreconcilable  with  that  of  the  district  judge  in  the  present 
cause. 

It  is  based  upon  the  principle  that  the  amountof  the  indebted- 
ness of  the  drawer  of  tlie  note  was  liquidated  and  fixed  at  two 
thousand  dollars ;  and  that,  if  it  had  been  intended  as  a  promise 
to  pay  numerically,  or  the  value  of  the  currency,  it  ought  so 
to  have  been  expressed ;  and  the  judge  infers,  from  the  ab- 
sence  of  the  expression,  that  it  was  not  so  intended.  In 
the  case  of  Morris  y.  Edwards  the  evidence  of  depreciation  was 
excluded  from  the  jury  ;  in  this  case,  it  was  admitted  without 
objection. 

Differing  as  that  case  does  essentially  from  the  present,  the 
attention  of  the  court  is  particularly  invited  to  a  review  of  it. 

To  sustain  the  positions  that  depreciated  bills  are  not  money, 
not  a  legal  tender,  and  not  negotiable,  but  a  mere  commodity, 
the  attention  of  the  court  is  requested  to  the  cases  of  M'Cor- 
mick  V.  Trotter,  10  Sergeant  and  Rawie  94;  8  Mass.  260 ;  9 
Johns.  120  ;  3  Kent's  Com.  76  ;  I  Dallas  124 ;  2  Dallas  183, 
173;  1  Bibb  461. 

It  is  certainly  clear  that,  when  a  man  agrees  to  pay  an  as- 
certained sum  of  money,  in  commodities,  as  in  the  case  in  1 
Wash.  C.  C.  R.  376,  where  there  was  an  agreement  to  pay 
seven  thousand  eighthundred  and  twenty-eight  livres  in  sugar, 
or  the  bureau  case  in  2  Perin.  Rep.  65,  and  fails  to  tender  the 
commodities  on  the  day  they  become  due,  that  the  debtor  can 
recover  the  amount  in  money,  as  in  the  first  case,  and  the  price 
of  the  bureaus  as  in  the  second.  But  th ' .  does  not  disturb  the 
inviolable  principle.  When  there  is  a  contract  to  pay  in  speci- 
fic articles,  the  rule  of  construction  is  to  estimate  the  damages 
according  to  the  value  of  the  articles  at  the  time  of  the  infrac- 
tion of  the  agreement.     Vide  2  Mason  89  ;  3  Wheatoo  200 ; 
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6  WheatoD  109  ^  1  Peters^s  C.  C.  R.  86  ;  S  Cranch  298;  11 
Sergeant  and  Rawle  445. 

Bat,  by  the  poeiiive  stipulation  of  the  parties  to  the  present 
case,  the  paper  of  the  Miami  Exporting  Company  was  ren- 
dered a  commodity^  and  Robinson  agreed  to  pay  in  money,  and 
Noble  to  receive  iRmoney,  what  it  was  worth  at  a  certain  date  ; 
and  all  the  circumstanucs  of  the  transaction,  the  words  and 
spirit  of  the  covenant,  conduce  to  this  construction. 

The  learned  judge  therefore  has  erred  in  his' charge  to  the 
jury,  upon  the  several  points  presented  ;  and  injustice  has  been 
done  to  fhe  plaintiff  in  error.  . 

Mr  Fetief  nao  and  Mr  Colwell,  for  the  defendant  in  error, 
contended: 

By  the  terms  of  the  contract  Robinson  was  bound  to  furnish 
Noble,  the  owner  and  captain  of  ihe  steamboat  Paragon,  with 
with  about  three  thousand  seven  hundreJ  barrels  of  freight  to 
be  transported  to  St  Louis ;  one  half  to  be  furnished  at  Cin- 
cinnati, and  the  other  half  at  the  mouth  of  the  Ohio,  for  the 
transportation  of  which  was  to  be  paid  the  sum  of  one  dollar 
and  fifty  cents  per  barrel  freight 

.  It  appeared  in  evidence  that  he  furnished  for  the  long  voyage, 
the  full  half  orthree  thousdnd  seven  hundred  barrels,  and  pre- 
vented NoUe  from  taking  other  freight ;  but  that  for  the  short 
and  profitable  voyage,  he  furnished  not  quite  two-thirds  of  a 
load.  'And  in  the  declaration  it  is  averred  as  a  breach  of  the 
agreement  on  the  part  of  Robinson,  that  he  did  not  furnish  the 
stipulated  number  of  barrels,  freight.  In  consequence  of  which 
Noble  sought  to  recover  damages. 

It  is  urged  that,  by  the  true  efiect  of  the  agreement,  Robin- 
eon  is  not  so  discharged,  and  that  he  was  bound  to  furnish  the 
three  thousand  seven  hundred  barrels,  subject  only  to  such 
deduction  as  may  be  reasonable  under  the  qualification  of 
the  terms  connected  with  the  number  three  thousand  seven 
hundred,  keeping  in  view  the  circumstances  of  the  case.  It 
is  plain  that  the  owner  of  a  boat,  entering  into  such  a  con- 
tract, would  be  governed  in  his  arrangements,  and  in  fixing 
his  terms,  by  the  quantity  of  fireight  he  was  to  carry.  The 
testimony  shows  that  the  amount  agreed  for^  would  make 
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about  two  loads  for  the  Paragon.  The  voyage  was  specially 
undertaken  for  Robinson ;  and,  doubtless,  the  rate  of  the 
freight  was  regulated  by  its  length,  the  time  it  would  occupy, 
and  the  amount  to  be  furnished.  The  boat  might  make 
money  by  carrying  two  full  loads  at  one  dollar  and  fifty 
cents  per  barrel,  and  lose  money  by  carrying  a  load  and  a 
half  at  the  same  price.  When  Robinson  agreed  to  furnish 
*' stores  supposed  to  amount  to  about  three  thousand  seven 
hundred  barrels,''  how  was  he  understood  by  Noble  1  Did 
either  of  them  suppose  that  this  stipulation  would  be  fulfilled 
by  a  delivery  of  three  thousand  one  hundred  ?  Surely,  these 
qualifying  terms  have  some  reasonable  limitation.  When  we 
say  about  three  thousand  seven  hundred,  we  surely  mean  more 
than  three  thousand,  else  why  descend  to  hundreds  ?  Some 
degree  of  certainty  in  hundreds  above  three  thousand,  is  cleariy 
intended.  Does  not  the  common  and  plain  intent  of  the  lan- 
guage show  that  the  parties  meant  some  number  between  three 
thousand  six  hundred,  and  three  thousand  eight  hundred  ! 
As  hundreds  is  the  lowest  denomination  to  which  the  {larties 
have  descended,  the  range  of  the  qualification  must  be  kept 
within  one  hundred  of  the  number  named.  Here,  then,  is  the 
case  of  a  plain  agreement  to  furnish  at  least  three  thousand 
six  hundred  barrels  of  freight,  and  to  pay  for  the  same  as  fur- 
ther agreed.  It  matters  not,  in  the  view  of  the  defendant  in 
error,  whether  this  is  a  case  of  a  charter-party,  or  the  case  of 
goods  carried  in  a  general  ship  ;  the  construction  of  the  agree- 
ment must  be  the  same  either  way.  In  relation  to  this  point, 
our  claim  arises  in  the  failure  of  Robinson  to  furnish  the  freight 
agreed  upon,  and  is  therefore  a  claim  upon  dead  freight  The 
agreement,  when  understood,  constitutes  the  law  of  this  case, 
and  there  can  be  no  rule  in  relation  to  charter-parties  or 
freight  in  general  ships  affecting  its  construction,  or  the  rights 
of  the  injured  party,  in  reference  to  the  question  be£M-e  ilie 
court 

It  is  objected  that  the  judge  erred  in  laying  down  the  u^e 
of  damages  on  this  point  to  the  jury.  It  is  believed  that  no 
fairer,  nor  more  honest  rule  can  be  found  than  the  ooe  adopted 
by  him,  nor  does  it  militate  with  any  decision. 

The  owner  of  the  Paragon  is  prevented  taking  more  freight 
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by  the  conduct  of  Robineon,  for  the  long  voyaege  and  the  short 
voyage,  the  owner  of  the  Paragon  performed  bis  part  of  the 
contiact.  He  transports  a  fail  load  the  long  voyage,  he  gets 
but  half  a  load  the  short  one,  and  that  to  him  the  voyage  in- 
tended to  be  profitable. 

The  judge  is  correct  in  saying  that  Robinson,  when  there 
iiad  been  a  failure  on  his  part  to  furnish  the  amount  of  freight 
stipulated,  should  pay  for  any  freight  that  might  have  been 
transported,  and  which  was  not  transported,  owing  to  his  in- 
terference or  default.  Can  there  be  a  fairer  rule  on  this  sub- 
ject than  the  average  one  as  laid  down  by  the  judge. 

It  is  believed,  that  the  rule  recognized  in  Story's  Abbot,  last 
edition,  pages  197  to  200,  and  the  cases  there  referred  to,  fully 
establish  the  rule  laid  down  by  the  learned  judge  to  be  the 
law.  See  also  Penoyer  v.  Hallet,  15  Johns.  332.  It  is  alqo 
presumed,  that  the  same  answer  may  be  given  to  the  fourth 
assignment  of  error^  which  is  nothing  more  than  a  consequence 
from  the  first. 

Abbot  on  Shipping  278,  where  the  very  rule  of  the  court 
below  is  laid  down  distinctly.  Holt  on  Shipping  350;  3  Chitt. 
Com.  Law  399,  407,  408 ;  Beames  190 ;  Laws  on  Char. 
Part  117;  Cleme  and  Catarn,  2  Gall.  Rep.  73;  Edwin 
and  Stafford  v.  The  East  India  Company,  2  Vernon  21^. 

2d.  It  is  assigned  for  error,  that  the  court  were  wrong  in 
charging  the  jury,  that  Robinson  having  failed  to  tender  to  the 
plaintifi*  the  paper  of  the  Miami  Exporting  Company  or  its 
equivalent,  at  the  time  it  was  due,  is  obliged  to  pay  the  numer- 
ical value  of  the  paper  with  interest. 

It  appears  from  the  evidence,  that  at  the  time  Robinson  was 
to  have  paid  in  paper  of  the  Miami  Exporting  Company,  or 
its  equivalent,  such  paper  was  considerably  under  par,  and 
that  Noble  was  an  indorser  on,  and  liable  for  a  considerable 
amount  to  the  Miami  Exporting  Company.  It  would  then 
have  suited  him  as  well  as  cash.  Robinson,  however,  does 
not  pay  when  >the  agreed  time  arrived,  and  never  has  paid, 
even  until  this  day.  And  now,  after  this  great  delay,  he  comes 
forward,  and  asks  to  be  released  from  a  breach  of  his  contract. 
This  is  the  case  of  a  contract  made  in  the  state  of  Ohio,  as 
the  money  is  to  be  pai4  at  Cincinnati. 
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The  contract^  then,  between  these  parties  must  be  governed 
by  the  law  of  the  state  of  Ohio  on  the  subject ;  see  Van 
Reimsdyk  v.  Kane  et  al.  1  Gallison  371 ;  Camfranque  v.  Bur- 
nell,  1  Wash»  C.  C.  340;  GMden  y.  Prince,  3  Wash.  C.  C.  313; 
Green  v.  Stirmiento,  1  Peters  74, 3  Wheat.  Rep.  101  and  146 ; 
Cox  and  Dick  v.  The  United  States,  6  Peters  172;  Boyle  v. 
Zacharie  and  Turner,  6  Peters  636;  wliich  cases  settle  the 
point. 

It  is  apprehended  then,  that  in  Ohio  the  question  has  been 
decided  both  at  law  and  equity.  The  case  of  Edwards  y. 
Morris,  1  Ohio  Reports  524,  was  a  bill  in  chancery,  filed  by 
the  complainant,  alleging,  that  at  the  time  be  contracted  to 
pay  for  certain  land  in  ewrrent  bank  flotes  of  the  city  of  Cmr 
ebmoHf  his  agreement  was,  as  he  supposed,  only  to  pay  in 
paper  of  the  Miami  Exporting  Company,  which  was  thirty- 
three  per  cent  under  par,  and  praying  for  relief,  &c.,  and 
that  he  only  may  be  compelled  to  pay  the  real  yalue  of  that 
paper.  And  the  case  appears,  by.  the  report,  to  liaye  been 
fully  agreed,  aird  the  opinion  deliyered  by  judge  Hitchcock, 
who  says. 

The  prayer  of  the  bill,  in  this  case  is,  to  enjoin  a  judgment 
at  law,  rendered  at  the  la^  term  of  this  court,  and  also  to 
procure  a  rescision  of  a  contract.  Two  reasons  are  assigned 
why  the  court  should  interfere. 

1st.  A  mistake  in  the  terms  of  the  note  upon  which  the 
judgment  was  rendered. 

2d.  A  doubt  as  to  the  tide  to  the  land  conveyed  by  the  de- 
fendant to  the  complainant,  which  land  was  the  consideration 
of  the  note. 

The  facts  set  forth  in  the  bill,  are  admitted  by  the  demurrer, 
and  the  question  to  be  detennined  is,  whether  there  is  sufficient 
matter  to  justify  the  interference  of  a  court  of  chancery. 

It  is  the  peculiar  proyince  of  chancery,  to  relieve  against 
fraud, -mistake  or  accident.  But  how  far  parol  testimony  can 
be  admitted,  to  prove  mistake  in  a  written  instrument,  has  been 
matter  of  much  altercation  and  doubt  Mistakes  in  matter  of 
fact,  it  seems,  may  be  rectified;  and  the  opinion  of  the  court, 
in  the  case  of  Hunt  v.  Rousmanier's  administrators,  8  Wheat. 
174,  goes  far  to  establish  the  doctrine,,  that  where  parties. 
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through  a  mistake  and  ignorance  of  the  law,  execute  a  writ- 
ing which  does  not  carry  into  effect  their  contract  and  inlen* 
tion^  the  true  contract  and  intention  may  be  enforced  in  chan- 
cery. 

In  the  case  before  the  court,  the  alleged  mistake  consists  in 
this ;  the  purchase  money,  which  was  the  consideration  for 
which  the  note  was  gi^en,  was  to  have  been  paid  in  the  notes 
of  the  Miami  Exporting  Company. 

The  note  was  to  have  been  made  thus  payable,  whereas,  in 
fact,  it  was  made  payable  in  **  cuircnt  bank  notes  of  the  city 
of  Cincinnati."  The  complainant  understood,  that  he  was  to 
pay  in  the  numerical  value  Of  the  notes.  If,  in  consequence 
of  this  mistake,  the  complainant  lias  sustained  an  injury,  he 
ought  to  be  relieved. 

It  is  an  invariable  rule  in  chancery,  that  he  who  seeks  equity, 
must  do  equity.  Suppose  the  notes  referred  to  had  been  drawn, 
payable  in  the  notes  of  the  Miami  Exporting  Company,  and 
there  had  been  no  mistake,  what  must  the  complainant  have 
done  to  have  defended  himself  at  law,  and  to  have  secured  to 
himself  the  privilege  of  paying  in  the  notes  of  that  bank.  He 
must  have  tendered  the  notes  on  the  day ;  and  ought  to  have 
them  in  court. 

The  mistake  however  happened,  which  rendered. it  proper 
that  he  should  come  into  a  court  of  chancery  :  what  ought  be 
to  do  here  ?  The  contract  was,  that  he  was  to  pay,  on  a  par- 
ticular day,  the  sum  named  in  the  obligatibn,  in  a  particular 
description  of  bank  notes.  He  ought  (hen  to  show,  that  he 
tendered  these  notes  at  the  time  specified,  and  he  ought  to  bring 
them  into  court,  that  the  opposite  parly  may  receive  them. 
The  notes,  however,  are  not  brought  into  court,  nor  is  there 
any  pretence  that  they  have  been  tenderM.  The  complainant, 
then,  does  not  appear  to  be  ready  to  do  that  equity  which  he 
requires  of  the  defendant,  uid  on  this  ground  is  not  entitled 
to  the  relief  piayed  for. 

The  circumstance  that  the  defendant,  some  time  before  the 
promissory  note  fell  due,  stated  that  he  would  not  receive  those 
bank  notes  in  payment,  cannot  ex(*use  the  complainant  in  not 
making  the  tender. 

It  id  claimed,  that  an  account  should  be  taken  of  those 

VOL.  VIII. — z 
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notes,  and  that  the  complainant  should  only  be  made  liable  for 
their  specie  value.  This  cannot  be  done.  Bank  notes  iCre 
considered  as  money — ^the  holder  has  a  right  to  look  to  (he 
banks  which  i^sue  them  for  their  numerical  value  in  specie, 
and  cannot  be  Icompelled  to  take  for  them  a  value  fixed  by 
shavers  and  brokers.  The  ability  or  inability  of  the  bank  to 
P&y>  ought  not  to  be  taken  into*consideration. 

The  demurrer  is  therefore  sustained,  the  injunction  dissolved, 
>nd  the  bill  dismissed  with  costs. 

In  the  same  book,  page  178,  in  the  case  of  Smith  v*  Groddard, 
it  is  ruled  at  law,  that  a  contract  to  pay  in  current  btink  notes, 
is  a  contiact  to  pay  in  money,  if  the  bank  notes  are  not  ten- 
dered at  the  day. 

And  also,  in  the  before  cited  case  of  Morris  v.  Ekiwards,  on 
the  law  side  of  the  court,  reported  in  1  Ohio  Reports,  cmn- 
mencing  at  page  189,  the  question  is  fully  discussed,  both  by 
the  bar  and  the  bench;  and  the  question  seems  conclusively 
settled.  To  that  case,  and  to  the  reasoning  of  the  judges 
who  delivered  the  opinion  of  the  majority  of  the  court,  the 
attention  of  this  court  is  respectfully  requested. 

It  is  thought,  that  the  principle  of  the  Ohio  cases,  is  sanc- 
tioned by  a  decision  of  judge  Washington's,  in  the  case  of 
Courtoir  v.  Carpentier,  reported  1  Wash.  G.  G.  376.  This 
was  an  action  on  a  note,  given  by  defendant  to  plaintiff  at  6ua- 
daloupe,  both  parties  being  French  subjects,  for  the  payment 
of  seven  thousand  eight  hundred  and  twelve  livres,  in-sugard, 
at  money  value ;  it  was  proved  that  notes  of  this  description 
formed  a  species  of  circulating  medium  at  Ouadaloupe. 

That  according  to  the  custom  of  the  place,  when  payment 
is  demanded,  or  suit  brought,  three  persons  are  appointed  to 
value  the  sugar,  and  determine  what  quantity  should  be  de- 
livered in  payment  of  the  note.  That  notes  of  this  kind  are 
always  in  a  state  of  depreciation,  from  twenty-five  to  forty  per 
cent,  below  cash.  That  when  this  note  was  given,  it  would 
have  been  easier  to  pay  three  thousand  dollars  in  sugar,  than 
one  in  cash.  That  they  carried  interest  only  from  the  time 
judgment  was  rendered,  or  the  note  registered  before  a  notary. 
Held,  that  the  law  of  the  place  where  the  contract  was  made 
musU  govern ;  but  since  our  courts,  to  which  the  parties  have 
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appealed,  cannot  give  a  judgment  for  sugar,  the  value  in 
money  must  be  given,  which,  in  effect,  is  the  precise  sum  men- 
tioned in  the  iiote,  but  that  no  interest  is  to  be  allowed  up  to 
the  time  of  the  judgment. 

As  to  the  term  *'  about,**  and  in  tiie  agreement  it  is  obvious 
that  it  means  between  three  thousand  six  hundred  and  three 
thousand  eight  hundred  barrels — without  straining,  it  cannot 
be  made,  in  this  case,  to  mean  less.  It  appears,  that  the  half 
of  three  thousand  seven  hundred  was  a  fair  load  for  the  boat, 
and  it  is  obvious,  that  the  contract  was  made  in  special  refer- 
ence thereto. 

It  is  believed,  that  the  cases  to  which  the  court  are. re- 
ferred, will  justify  the  district  judge  fully  in  htB  instruction  on 
all  the  points  to  the  jury. 

Mr  Justice  M%eAn  delivered  the  opinion  of  the  Court. 

This  case  was  brought  into  this  court,  by  a  writ  of  error  to 
the  distiict  court,  which  exercises  the  powers  of  a  circuit  court, 
for  the  western  district  of  Pennsylvania. 

The  plaintiffs  in  the  distiict  court,  commenced  an  action, 
of  covenant  on  the  following  instrument.  "Article  of  agree- 
ment, entered  Into  this  24rh  day  of  February,  between 
William  Noble  of  the  city  of  Cincinnati  of  the  one  part,  and 
William  Robinson,  Jun.  of  the  city  of  Pittsburgh  of  the  other 
part,  witnessed! :'  that  the  said  Noble  hereby  agrees,  stipulates 
and  binds  himself,  to  an*d  with  the  said  Robinson,  to  transport 
and  deliver  to  said  Robinson,  in  the  steamboat  Paragon,  a  cer- 
tain quantity  of  subsistence  stores,  for  the  use  of  the  United 
States  army,  supposed  to  amount  to  about  thirty-seven  hun- 
dred barrels',  estimating  one  half  of  the  quantity  of  stores  as 
flour  barrels,  and  the  other  half  as  whiskey  or  pork  barrels, 
the  said  Robinson  delivering  one  half  of  the  same  between  the 
1st  and  10th  of  March  to  said  Noble,  at  Cincinnati,  and  the 
other  half  by  the  30th  of  March,  at  the  usual  place  of  de- 
posite,  near  the  mouth  of  the  Ohio ;  the  deUvery  of  which  stores 
is  to  be  made  and  completed  in  the  order  in  which  they  are 
received,  at  the  town  of  St  Louis  aforesaid,  on  or  before  the 
1 .5th  day  of  April  next  ensuing.  In  consideration  whereof, 
the  said  Robinson  hereby  agrees  and  binds  himself  to  pay  to 
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the  said  Noble,  one  dollar  and  fifty  cenls  per  barrel,  one  half 
whereof  is  to  be  paid  on  the  delivery  of  said  stores  at  St  Louis, 
in  specie /uods  or  their  equivalent,  and  the  other  half  in  Cin- 
cinnati, in  the  paper  of  banks  current  therein,  at  the  period  of 
the  delivery  of  said  stores  at  St  Louis.  In  testimony  whereof, 
the  parties  signed  and  sealed  the  instrument,  the  24th  of  Feb- 
ruary 1821.*' 

Under  the  i^grcement  was  the  following  memorandum.  **  It 
is  understood  that  the  payment  to  be  made  in  Cincinnati,  is  to 
be  in  the  paper  of  the  Miami  Exporting  Company  or  its  equiva- 
lent.^'    Signed,  William  Robinson,  Jun. 

This  covenant  being  before  the  jury,  the  defendant's  counsel 
prayed  the  court  to  instruct  them,  that  the  plaintiffs  could  only 
recover  the  stipulated  price  for  the  freight  actually  transported, 
and  that  they  were  entitled  to  no  moie  than  the  specie  value 
of  the  notes  of  the  Miami  Exporting  Company  Bank,  at  the 
time  the  payment  should  have  been  made  at  CincinnatL  But 
the  couit'refused  so  to  instruct  the  juiy,  and  directed  them  that 
(hey  were  authorised  to  take  ^^  all  the  circumstances  into  con- 
sideration, and  to  make  an  allowance  for  any  freight  which 
the  master  had  it  in  his  power  to  transport,  in  addition  to  that 
which  was  furnished.  That  if  the  lading  should  not  be  com- 
plete, witiiout  the  default  of  the  master,  tlie  rule  is  to  estimate 
the  freight  by  means  of  an  average,  so  as  to  lake  neither 
the  greatest  possible  freight,  nor  the  least,  and  that  such  ave- 
rage is  the  proper  measure  of  damages. 

Ami  the  judge  further  instructed  the  jury,  that  ^Uhe  defend- 
ant having  failed  to  tender  to  .the  plaintiff  the  paper  of  the 
Miami  Exporting  Company,  or  its  equivalent,  at  the  time  men- 
tioned in  the  contract,  and  the  plaintiff  having  performed  all 
he  covenanted  to  perform,  is  by  the  laws  of  Ohio  entitled  to 
recover  the  numerical  value  of  the  paper  of  the  Miami  Export- 
ing Company  in  specie,  with  interest."  And  the  jury,  under 
these  instructions  found  for  the  plaintiff*  two  thousand  three 
hundred  and  seventy-seven  dollars  and  thirty -six  cents  in  dam- 
ages. 

On  this  statement  of  the  case,  the  question  arises,  'vhether 
the  court  erred  in  refusing  to  give  the  instructions  prayed  fo 
by  the  defendant.     And  first,  whether  the  plaintifis  were  enti- 
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tied  to  recover  in  damages  more  than  the  stipulaled  price  for 
the  freight  actually  transported. 

By  the  article.  Noble  agreed  with  Robinson  to  transport 
**  ill  the  steamboat  Paragon,  a  certain  quantity  of  subsistence 
stores,  &c.,  supposed  to  amount  to  about  ihirty-^ven  huiv-red 
barrels,''  lie;  *Mn  consideration  whereof,  Robinson  binds  him- 
self to  pay  one  dollar  and  fifty  cents  per  barrel."  Under  this 
agreemenr,  only  tliree  thousand  one  hundred  and  five  barrels 
were  delivered  for  transportation. 

The  plaintiffs  counsel  insist,  that  Robinson  was  bound  by 
his  agreement  to  deliver  the  number  of  barrels  specified,  subject 
only  to  a  reasonable  qualification  of  the  words  *' supposed  to 
.  amount  to  thirty-seven  hundred  barrels ;"  and  that  by  this  rule, 
the  number  could  not  be  reduced  below  thirty-six  hundred 
barrels. 

It  is  clear,  from  the  agreement,  that  the  amount  of  freight 
was  not  ascertained,  and  that  Robmson  did  not  covenant  to 
deliver  any  specific  number  of  barrels.  It  was  conjectured, 
there  were  thirty-seven  hundred,  and  the  payment  for  the 
transportation  was  to  be  at  the  rate  of  one  dollar  and  fifty  cent^ 
per  barrel. 

The  master  of  the  steamboat  Pamgon  proved  on  the  trial, 
(lint  the  second  trip  which  the  boat  mode  under  this  contract, 
she  had  not  more  than  two  ihirds  or  three  fourths  of  a  cai^. 
And  it  also  appeared,  that  the  reason  assigned  why  a  greater 
number  of  barrels  were  not  delivered  lu  the  master  of  the 
steamboat  was,  that  one  or  two  flat-boats,  laden  with  flour, 
designed  as  a  part  of  the  second  cargo  of  the  Paragon  were 
sunk  above  Cincinnati. 

If  Robinson  had  bound  himself  to  deliver  a  certain  number 
of  barrels,  and  had  failed  to  do  so,  Noble  would  have  been  en- 
titled to  damages  for  such  failure ;  but  a  fair  construction  of 
the  contract  imposed  no  such  obligation  on  Robinson,  and  con- 
sequently, the  breach  assigned  in  the  declaration  is  not  within 
the  covenant. 

It  is  unnecessary  to  detennine,  whether,  under  a  certain 
state  of  facts,  and  with  proper  averments  in  (he  declaration, 
damages  might  not  be  recovered,  beyond  the  price  per  barrel 
for  the  cargo  transported,  as  such  a  case  is  not. before  the  courf . 
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There  is  no  pretence  that  Robinson  did  not  deliver  the  whole 
amount  of  freight  in  hid  possession,  at  the  places  designated  in 
the  contract.  In  this  respect,  as  well  as  in  every  other^  in 
regard  to  the  contract,  he  seems  to  have  acted  iu  good  faith. 
And  he  was  unable  to  deliver  the  number  of  barrels  supposed, 
either  through  the  loss  stated  or  an  erroneous  estimate  of  the 
quantity.  But,  to  exonerate  Robinson  from  damages  on  this 
ground,  it  is  enough  to  know,  that  he  did  not  bind  himself  to 
deliver  any  specific  amount  of  freight.  The  probable  amount 
is  stated  or  supposed,  in  the  agreement;  but  there  is  no  under- 
taking as  to  the  quantity. 

When  the  circumstances  under  which  this  contract  was 
made  are  considered ;  the  contingencies  on  which  the  delivery 
of  the  freight,  in  some  degree  depended :  the  reason  is  seen, 
why  cautious  and  indefinite  language  was  used,  in  regard  to 
the  number  of  barrels,  in  the  contract  And  the  result  proved 
that  this  caution  was  judicious ;  as,  if  the  contract  had  stipulated 
for  a  specific  amount  of  freight,  Robinson  would  have  been 
bound  to  pay  the  full  price  of  transportation,  notwithstanding 
the  loss  he  sustained. 

The  court  think  that  there  was  no  breach  of  the  covenant, 
in  this  respect,  on  the  part  of  Robinson,  and  that  the  district 
court  erred  in  not  giving  the  instruction,  as  prayed  for  by  the 
defendant. 

The  second  instruction  asked  by  the  defendant's  counsel  in 
the  court  bejow  was,  that  the  plaintiffs  were  not  entitled  to  re- 
cover more  than  the  specie  value  of  the  notes,  in  which  the 
payment  was  to  have  been  made,  at  Cincinnati. 

It  was  proved,  on  the  tria),  that  the  notes  of  the  Miami  Ex- 
porting Company,  in  which,  by  the  contract,  the  payment  was 
to  be  made  or  other  notes  of  equal  value,  were  not  worth  more 
in  specie,  than  sixty-six  and  two  thirds  per  cent. 

Tiie  express  provisions  of  the  contract  show,  that  tlie  pay- 
ment at  Cincinnati  was  not  to  have  been  made*  in  specie,  or 
what  was  equivalent  to  specie.  The  notes  of  the  Miami  Ex- 
porting company  were  substituted  by  the  parties,  as  the  stand- 
ard of  value,  which  should  discharge  this  part  of  the  contract, 
and  the  payment  of  those  notes,  or  any  others  of  equal  value, 
was  all  that  Noble  had  a  right  to  demand.    But,  it  is  contend* 
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ed,  that  as  the  payment  was  not  made  at  the  day^  it  must  needs 
be  made  in  specie,  and  to  the  full  amount  of  the  sum  agreed 
to  be  paid  in  depreciated  paper. 

In  what  does  this  covenant  to  pay  differ  from  an  agreement 
to  deliver  a  certain  quantity  of  flour,  or  any  other  commodity 
on  a  given  day. 

The  notes  of  the  Miami  Exporting  Company  purported  to 
be  money,  and  may,  to  some  extent  at  the  time,  have  circula- 
ted as  such  in  business  transactions:  but  it  is  manifest,  they 
were  not  considered  as  money  by  the  parties  to  this  contract ; 
but  as  a  commodity,  the  value  of  which  was  to  be  ascertained 
by  the  amount  of  specie  it  would  bring  in  the  market.  And 
if  it  should  not  be  convenient  for  Robinson  tOf  make  the  pay- 
ment in  these  notes,  he  was  permitted  to  mak^  it,  by  the  con- 
tract, in  any  other  depreciated  notes  of  equal  value. 

Robinson  failed  to  make  the  pajrment  at  the  time,  and  is 
he  now  bound  to  pay  the  nominal  amount  of  these  notes  in 
specie  1  What  damage  has  Noble  sustained  by  the  non-pay- 
inentt  Certainly  not  more  than  the  value  of  the  notes,  if 
they  had  been  paid. 

Had  these  notes  been  equal  to  specie  on  the  day  of  payment, 
Robinson  was  bound  to  pay  them,  or  what  "was  of  equal  value. 
If  they  had  depreciated  to  fifty  cents  in  the  dollar,  Noble  was 
bound  to  receive  them,  in  discharge  of  the  covenant.  Each 
party  incurred  a  risk,  in  the  fluctuations  of  the  value  of  the 
notes  specified ;  and  nothing  could  be  more  unjust,  or  more 
opposed  to  the  spirit  and  letter  of  the  contract,  than  to  require 
Robinson  to  pay  in  specie,  the  nominal  value  of  these  notes. 
The  law  affixes  no  such  penalty  for  default  of  payment.  Ro- 
binson can  only  be  held  liable  to  make  good  the  damages  sus- 
tained through  his  default ;  and  the  specie  value  of  the  notes, 
at  the  time  they  should  have  been  paid,  is  the  rule  by  which 
such  damages  are  to  be  estimated. 

In  this  view,  it  appears  that  the  district  court  erred  in  re- 
fusing to  give  the  second  instruction  prayed  for  by  the  defend- 
ant's counsel ;  on  this  giound,  therefore,  as  well  as  the  one 
first  noticed,  the  judgment  of  that  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings,  in  conformity  with 
this  decision. 


200  SUPREME  COURT. 

LRobliMon.T.  Noble*t  Adminittrtton.] 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States,  for  the 
western  district  of  Pennsylvania,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the'  said  district  court, 
with  directions  that  further  proceedings  be  had  therein,  accord- 
mg  to  law  and  justice,  and  in  conformity  with  the  opinion  of 
this  court. 
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Amos  BiifNE7»  appellant  v.  The  Chesapeake  and  Ohio 
Canal  Company. 

A  bill  was  filed  in  the  cireait  coart  of  the  diitriojL  of  Columbia,  against  the 
Chesapeake  and  Ohio  Canal  Company,  claiming  as  riparian  proprietor  from 
the  company,  a  right  to  use,  for  manufacturing  purposes',  the  water  of  the 
Potomac,  introduced  through  the  land  of  the  appellant,  when  the  quan- 
tity of  water  so  introdueed  should  exceed  that  required  for  navigation. 
T^p  bill  charged  that  the  land  of  the  appellant  was  susceptible  of  being  im- 
proved, and  was  intended  so  to  be,  for  the  purposes  of  manufacturing, 
by  employing  the  water  of  the  Potomac,  prior  to  1784,  in  which  year 
the  Potomac  Company  was  oliartered.  All  the  chartered  rights  of  that 
company,  and  all  their  obligations  were,  in  1825,  transferred  to  the  Chesa- 
peake and  Ohio  Canal  Company.  By  the  improvements  made  by  the 
Potomac  Company,  much  surplus  water  was  introduced  and  wasted  on  the 
land  of  the  appellant  The  Chesapeake  and  Ohio  Canal  Company  had 
deepened  the  canal ;  had  made  other  improvements  on  the  land  of  the 
appellant ;  thus,  introducing  a  large  quantity  of  water  for  navigation  and 
manufacturing.  The  appellant  claims,  that  under  the  charter  of  the  Poto- 
mac Company,  held  by  the  Chesapeake  and  Ohio  Canal  Company,  he  is 
•ntitlod  to  use  this  surplus  water  for  manufacturing  purpoees.  If  the  water 
is  insufficient  for  .this  purpose,  he  claims  to  be  allo.wed  to  have  the  works 
enlarged,  to  obtain  a  sufficient  supply;  The  court  held,  that  under  the  pro- 
visions of  the  charter,  the  purposes  for  which  lanJs  were  to  be  condemned 
and  taken  were  for  navigation  only ;  limiting  the  quantity  taken  to  such 
as  was  necessary  for  public  purposes.  By  the  thirteenth  section  of  the 
charter  of  the  Potomac  Canal  Company  of  1784,  the  company  were  author- 
ized, but  not  compelled  to  enter  into  agreements  for  the  use  of  the  surplus 
water.  The  owner  of  tho  adjacent  lands  required  no  such  special  per- 
mission by  law :  this  is  a  right  incident  to  the  ownership  of  land.  The 
aathority,  on  both  sides,  was  left  open  to  the  mutual  agreeroonts  of  tlie 
parties ;  but  neither  could  be  compelled  to  enter  into  an  agreement  relative 
to  the  surplus  water. 

ON  appeal  from  the  circuit  court  of  the  United  Stnte?  train  the 
county  of  Wasliingion  in  the  District  of  Columbia. 

The  appellant,  on  the  5lh  day  of  December  1831,  filed  a  bill 
in  the  circuit  court  of  the  county  of  Washington,  against  tho 
appellees,  by  which  he  charged  that  he  and  those  under  vrhom 
he  claims,  held  title  to,  and  were  in  possession  of  three  adjacent 
tracts  of  land  on  the  shore  of  the  river  Potomac,  and  where 
the  said  river  is  innavigable,  prior  to  the  year  1784. 

That  these  lands  being  situated  on  that  part  of  the  river 
called  the  Little  Falls,  were  susceptible  of  Ijcing  improved  by 

VOL.  VIII. — 2  A 


20S  SUPREME  COURT. 

[Binney  v.  The  Cheaapeake  and  Ohio  Canal  ComjiaBy.] 
applying  the  water  of  the  river  for  manufacturing  puiposes; 
and  were,  prior  (o  the  year  178^^  intended  by  die  proprietors  to 
be  so  improved. 

That  when  the  charter  of  the  Potomac  CSompany  was 
granted,  in  1784,  by  Maryland  and  Virginia,  it  was  known  that 
such  improvement  was  intended  ; — and  the  charter  expressly 
secured  the  rights  of  such  proprietots  by  the  thirteenth  section 
of  the  act  of  incorporation,  which  is  in  these  words : — 

Sec  XIIL  And,  whereas  some  of  the  places  through  which 
'it  may  be  necessary  to  conduct  the  said  canals  may  be  conve- 
sient  for  erecting  mills,  forges,  or  other  water  works,  and  the 
persons  possessors  of  such  situation  may  design  to  improve  the 
same,  and  it  is  the  intention  of  this  act.  not  to  interfere  with 
private  propert}%  but  for  the  purpose  of  improving  and  perfect- 
ing the  said  navigation.  Be  it  enacted,  That  the  water^  or  any 
part  thereof,  conveyed  through  any  canal  or  cut,  made  by  the 
said  company,  shall  not  be  used  for  any  purpose  but  navigation, 
unless  the  consent  of  the  propiietors  of  the  land  through  which 
the  same  shall  be  led  be  first  haJ ;  and  the  said  president  and' 
direc toi  s,  or  a  majority  of  them,  are  hereby  empowered  and  directs* 
ed,  if  it  can  be  conveniently  done  to  answer  both  tlie  purposes  of 
navigation  and  water  works  aforesaid,  to  enter  into  reasonable 
agreements  with  the  pioprictois  of  such  situation  concerning 
the  just  proportion  of  the  expenses  of  making  large  canals  or 
cuts,  capable  ^f  carrying  such  quantities  of  water  as  may  be 
sufficient  for  the  purposes  of  navigation,  and  also  for  any  such 
water  works  as  aforesaid. 

In  the  year  1825,  the  Chesapeake  and  Ohio  Canal  Company 
obtained  a  charter,  and  by  this  charier  and  the  proceedings 
under  it  this  company  has  obtained  a  surrender  from  the  Poto- 
mac Company  of  alt  its  chartered  rights  and  piivileges  and 
propert}',  and  now  holds  the  same,  *^  in  the  same  manner  and  to 
the  same  effect,^'  as  they  were  before  held  by  the  Potomac  Com- 
pany. 

The  bill  charge  that  in  the  year  1793,  the  Potomac  Company 
made  a  condemnation  under  its  charter  of  a  portion  of  these 
lands  for  a  canal,  which  is  exhibited ;  and  made  a  canal 
through  the  same,  which  was  so  constructed  as  to  admit  more 
water  than  was  necessary  for  navigation ;  which  surplus  water 
was  wasted  on  the  lands  of  comfdainant,  at  four  sluice  gates, 


JANUARY  TERM  18S4.  20S 

[BiniMy  V.  The  Chesapeake  and  Ohio Canid  Cuiiipeoj] 
and  three  waste  dams,  and  continued  to  be  so  wasted  at  such 
places,  during  the  continuance  of  (be  works  of  said  company. 
The  complainant  further  charges  that,  since  their  incorpora- 
tion, and  the  surrender  of  the  charter  of  the  Potomac  Company, 
the  Chesapeake  and  Ohio  Canal  Company  have  taken  possess- 
ion of  the  canal  of  the  iformer  company,  and  of  the  land  so 
condemned,  and  have  also  entered  upon  other  parts  of  his  said 
land  not  condemned,  and  have  greatly  enlarged  and  deepened 
the  said  canal,  and  constructed  a  part  of  it  as  a  feeder  for  their 
main  canal,  and  erected  a  {)ermanetit  stone  dam  across  the 
river,  and  introduced  therein  a  large  quantity  of  water,  for  the 
purpose,  as  appears,  in  tlieir  own  reports,  memorials  and 
proceedings,  of  obtaining  "  a  large  volume  of  surplus  water  to 
sell  for  manufacturing  purposes,  and  (o  be  applied  to  other 
canals  to  be  hereafter  authorized." 

The  bill  further  charges  that,  these  works  may,  if  necessary 
in  order  to  introduce  more  water  into  the  canal,  be  enlarged  ; 
and  though  the  complainant  avers  that  the  quantity  of  water 
iK>w  admitted,  is  abundant  both  for  navigation  and  for  manu- 
facturing purposes,  yet  he  declares  that  he  has  always  been, 
and  yet  is  willing,  to  make  an  equitable  arrangement  to  pay  a 
fair  proportion  of  the  expense  of  such  enlargement,  if  the 
same  should  be' adjudged  necessary. 

The  complainant  further  charges,  that  by  these  works  of  the 
said  two  companies  it  has  l>cen  made,  if  not  impracticable,  yet 
very  expensive  and  difficult  for  him  to  apply  the  water  of  the 
river  to  works  upon  his  lands,  without  taking  the  same  out  of  the 
said  canal  and  feeder.  He  contends  that,  under  these  charters, 
he  is  entitled  to  be  allowed  (he  use  of  the  surplus  water  out  of 
the  canal  and  feeder,  and  complains  that  the  defendants  have 
wholly  refused  to  admit  him  on  any  terms  to  use  the  said  sur- 
plus water,  or  to  make  any  equitable  agreement  for  the  enlarge- 
ment of  the  works,  if  they  shall  contend  that  such  enlarge- 
ment is  necessary  ;  and  that  they  avow  their  determination  to 
take  the  water  through  his  said  lands  without  his  being  allow- 
ed in  any  manner  or  upon  any  terms  the  use  of  said  water, 
and  i{^  dispose  of  the  same,  after  passing  through  his  lands, 
at  such  places  as  they  lye  allowed  ]t»y  the  present  chart  er  to 
waste  the  sam;;,  for  their  own  benefit  and  profit,  and  also  to 
sell  the  same  wherever  they  may  find  it  advantageous  to  do  so, 
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if  they  can  obtain  an  amendment  of  their  charter  to  aiithotize 
them  80  to  do,  for  which  amendment  they  are  now  making  ap- 
plication. 

The  complainant  prays  to  be  relieved  against  these  wrongs, 
to  be  allowed  to  use  the  surplus  water  now  admitted  into  (he 
canal  and  feeder,  which  he  avers  is  abundant  both  for  naviga- 
tion and  manufacturing  purposes,  and  if  found  insufficient, 
then  to  be  allowed  to  have  the  works  enlarged  upon  equitable 
terms  to  admit  a  sufficient  supply  of  water  for  both  purposes — 
and  also  prays  for  general  relief. 

The  answer  denies  the  right  of  complainant  to  the  relief 
sought,  or  to  any  relief;  denies  that  he,  or  those  under  whom 
he  claims,  had  any  right  to  use  the  water^T  the  river  on  their 
lands  for  manufacturing  purposes,  prior  to  the  charter  to  the 
Potomac  Company  in  1784  ;  denies  that  such  right,  if  he  has 
it,  has  been  affected  by  the  works  of  either  company  ;  denies 
his  right  to  any  use  of'  the  water  under  the  charter  of  that 
company,  and  under  the  charter  of  the  present  company ;  ad- 
mits that  they  have  enlarged  the  canal  and  feeder,  so  as  to 
receive  more  water  than  is  necessary  for  navigation ;  and 
<'  that  a  considerable  quantity  of  surplus  water  might  be  used 
and  expended  on  that  part  of  the  canal  adjacent  to  the  lands 
claimed  by  complainant,  and  through  said  lands,  without  in- 
jury to  the  navigation  of  said  canal  f^  and  *^  claims  the  said 
water  as  their  sole  and  exclusive  property,'^  and  insists  that 
**  they  possess  the  same  right,  in  disposing  of  the  same,  to  de- 
termine where  it  shall  be  vented  from  the  canal,  and  in  what 
quantities,  and  upon  what  terms  it  shall  be  enjoyed  by  others, 
as  they  have  in  exercising  similar  acts  of  ownership  over  any 
other  description  of  property  to  which  their  title  is  absolute 
and  unconditional.^' 

It  was  agreed,  that  the  complainant  has  title  to  the  lands 
set  forth  in  the  bill ;  and  the  location  of  the  said  lands,  and 
their  susceptibility  of  improvement  for  manufacturing  purposes, 
were  admitted  to  be  as  set  forth  in  the  bill. 
The  appellant  made  the  following  points. 
1.  That  the  complainant,  and  those  under  whom  he  claims, 
bad  the  right  to  apply  the  water  of  the  river  to  manufacturing 
purposes  on  the  said  lands,  prior-  to  the  act  of  1784,  incorpora- 
ting the  Potomac  Company. 
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t.  That  thiB  right  was  affirmed  and  secured  by  that  act, 
and  the  terms  and  manner  of  exercising  it  provided  for. 

8/  That  the  charter  of  the  Chesapeake  and  Ohio  Canal 
Company  does  not  impair  this  right. 

4.  The  lands  owned  by  the  complainant  having  the  entire 
and  sole  command  of  the  falli^  and  no  proprietor  of  lands  be- 
low him  being  able  to  get  the  water  without  taking  it  throogh 
his  land,  the  Chesapeake  and  Ohio  Canal  Company  cannot 
condemn  his  land,  and  construct  their  works  so  as  to  take  the 
water  through  his  land,  and  dispose  of  it  on  lands  below  him, 
without  his  consent. 

6.  The  company  have  no  right  to  take  his  land,  or  construct 
their,  works  so  as  to  admit  more  water  into  their  canal  than 
was  necessary  for  the  purposei  of  navigation  ;  and  this,  the 
evidence,  aiid  their  own  reports  and  proceedings,  show  they 
have  done. 

6.  The  Potomac  Company,  having  constructed  their  canal, 
and  established  sluices  and  waste  dams  for  the  discharge  of 
8ur(dus  water  on  the  complainant's  lands  for  more  than  twenty- 
five  years,  which  surplus  water  could  have  been  applied  to 
manufacturing  purposes,  (as  proved  by  the  evidence  of  Payne, 
Pierce  and  Thompson)  the  present  company  are  bound  to 
allow  the  complainant  the  use  of  <\n  eiqual  quantity  of  the  sur- 
plus water  on  his  said  land. 

7.  The  company,  having  purposely  introduced  more  water 
than  was  necessary  for  navigation,  with  a  view  to  dispose  of 
it  for  their  own  benefit,  cannot  take  it  through  the  complain- 
ant's land,  and  dispose  of  it  under  their  charter^  even  at  places 
where  it  may  be  necessary  to  waste  ivhat  was  thus  introduced. 

8.  That  the  said  company  have  no  right  to  enter  upon,  or 
condemn  any  lands  of  the  complainant,  not  included  in  the 
condemnation  of  the  Potomac  Company;  congpress  not  hav- 
itig  given  any  such  power  of  entry  or  condemnation,  and 
congress  having  no  right  under  the  constitution  and  acts  of 
cession  of  Maryland  and  Virginia  to  give  such  power. 

The  case  was  argued  by  Mr  Key  and  Mr  Webster,  for  the 
appellant;  and  by  Mr  Swann  and  Mr  Core,  for  the  ap- 
pellees.  . 
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The  court  gave  no  opimon  upon  any  of  the  questions  argued 
in  the  case,  other  than  those  arising  out  of  the  thirteenth  section 
of  the  act  incorporating  the  Chesapeake  and  Ohio  Canal  Coin- 
pany,  as  to  the  power  and  obligation  of  the  company  to  enter 
into  arrangements  with  the  owners  of  the  lands  adjacent  to 
the  canal,  respecting  the  use  of  the  water  introduced  into  the 
canal  "  for  the  purpose  of  carrying  on  water  works  of  various 
descriptions,  when  it  could  be  done  conveniently.'' 

The  counsel  for  the  appellees  denied,  that  under  the  char- 
ter of  the  company,  they  were  compelled  to  make  agreements 
for  the  use  of  the  surplus  water  ;  or  that  the  owners  of  land, 
through  which  tKe  canal  passed^  claiming  as  riparian  proprie- 
tors, could  oblige  the  company  to  enlarge  the  canal,  or  to  per- 
mit it  to  be  enlarged  so  as  to  introduce  a  surplus  quantity  oi 
water  to  be  used  for  the  supply  of  manufacturing  power. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

This  case  comes  before  the  court  from  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Washington,  on  appeal 
from  a  decree,  dismissing  the  bill  of  the  complainant  in  that 
court,  who  is  the  appellant  here. 

The  questions  involved  in  this  controversy,  are  highly  im* 
portant  to  the  parties  in  a  pecuniary  point  of  view,  and  embrace, 
in  some  measure,  public  considerations,  connected  with  the 
Chesapeake  and  Ohio  Canal  Company.  These  considerations 
have  led  to  a  range. of  argument  at  the  bar,  and  the  discussion 
of  many  questions,  important  and  interesting  in  themselves, 
but  which  are  not  raised  by  the  case,  now  presented  to  the 
judgment  of  this  court :  and  we  shall  confine  ourselves  to  the 
questions  properly  arising  out  of  the  pleadings  in  the  cause. 

The  bill  filed  in  the  court  below  charges,  that,  prior  to  the 
year  1784,  the  appellant,  and  those  under  whom  he  claims, held 
title  to,  and  were  in  possession  of  certain  tracts  of  land  on  the 
shoreof  the  river  Potomac,  where  the  said  river  wasincavigable. 
That  these  lands,  being  situated  on  that  part  of  the  river,  called 
the  Little  Falls,  were  susceptible  of  being  improved,  by  applying 
the  water  of  the  said  river  to  manufacturing  purposeiu  and  were, 
prior  to  the  year  1784,  intended  by  the  proprietors  to  be  so  im- 
proved. 
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That  when  (be  charter  of  the  Potomac  Company  was 
granted,  it  was  known  that  such  improvement  was  intended. 
And  that  the.  charter  expressly  secured  the  rights  of  such  pro- 
prietorsy  by  the  tbirteentli  section  of  the  act  incorporating  that 
company  in  the  year  1784. 

The  bill  then  charges,  that  in  the  year  1825,  the  Che^- 
peake  and  Ohio  Canal  Company  obtained  a  charter,  by  which, 
and  the  proceedings  under  it,  this  company  obtained  a  surren- 
der from  the  Potomac  Company,  of  all  its  chartered  rights, 
privileges  and  property  ;  and  now  holds  the  same,  in  the  same 
manner,  and  to  the  same  effect,  as  they  were  before  held  by 
the  Potomac  Company. 

The  bill  further  charges,  that  in  the  year  1793,  the  Potomac 
Company  made  a  condemnation  under  its  charter,  of  a  portion 
of  these  lands  for  a  canal,  and  made  a  canal  through  the  same; 
which  was  so  constructed  as  to  admit  more  water  than  was 
necessary  for  navigation.  Which  surplus  water  was  wasted 
on  the  lands  of  the  complainant,  at  four  sluice  gates,  and  three 
waste  daAis,  and  continued  to  be  so  wasted  at  such  places, 
during  the  continuarlce  of  the  works  of  the  said  company. 

That  the  Chesapeake  and  Oliio  Canal  Company,  since  theic 
incorporation,  and  the  surrender  of  the  charter  of  the  Potomac 
Company  to  then^,  have  taken  the  possession  of  the  canal  of 
(hat  company,  and  of  the  land  so  condemned.  And  have  also 
entered  upon  other  |)ortions  of  said  land,  adjacent  thereto,  and 
have  greatly  ei>larged  and  deepened  the  said  canal,  and  con- 
s(ructed  a  part  of  it  as  a  feeder  for  the  main  canal ;  and  erected 
a  permanent  stone  dam  across  the  river,  and  introduced  *into 
the  land  a  large  quantity  of  water,  for  (he  purpose,  as  is  alleged, 
of  obtaining  a  large  volume  of  surplus  water,'  to  sell  for  manu- 
facturing purposes,  and  to  be  applied  to  other  canals  to  be 
hereafter  authorised. 

The  bill  further  alleges,  that  these  works  may,  if  necessary, 
be  still  further  enlarged,  so  as  to  admit  a  still  further  supply  of 
water,  which  might  be  conveniently  applied  to  the  purposes, 
both  of  navigation  and  manufactories.  And  that  although  all 
the  water  now  admitted,  is  abundantly  sufficient,  both  for  na- 
vigation and ,  for  manufacturing  purposes,  without  enlarge- 
ment; yet,  that  the  complainant  has  always  been,  and  yet  is 
willing  to  make  ai|  equitable  arrangement  to  pay  a  fair  pco- 
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portion  of   the  expense  of  such  enlargement,  if  the  same 
shall  be  adjudged  necessary. 

The  bill  further  charges,  that  by  these  works  of  the  two 
companies,  it  has  been  made,  if  not  impracticable,  yet  very  ex- 
pensive and  difficult  for  him  to  apply  the  water  of  the  river  to 
works  upon  his  lands,  without  taldng  the  same  out  of  the  said 
canal  and  feeder  ;  and  he  datmt,  thai  under  these  charters  he  is 
entitled  to  be  allowed  the  use  of  the  surplus  water  out  of  the 
canal  and  feeder.  But  that  the  defendants  have  wholly  re« 
fused  to  admit  him  on  any  terms,  to  use  the  said  surplus  water; 
or  to  make  any  equitable  agreement  for  the  enlaigcment  of  the 
said  works ;  if  they  shall  cont^d  that  such  enlargement  is 
necessary. 

And  the  specific  telief  prayed  is,  that  the  complainant  be 
allowed  to  use  the  surplus  water  now  admitted  into  the  canal 
and  feeder,  which,  he  avers,  is  abundantly  sufficient,  both  for 
navigation  and  manufacturing  purposes.  And,  if  found  insuf- 
ficient, then  to  be  allowed  to  have  the  works  enlarged,  upon 
equitable  terms,  to  admit  a  sufficient  supply  of  water  for  both 
purposes. 

Tiie  answer  denies  the  right  of  the  appellant  to  the  specific 
relief  prayed,  or  to  any  relief  whatever.  Denies  that  he,  or 
those  under  whom  he  claims,  had  any  right  to  the  use  of  the  wa- 
ter of  the  river  on  their  lands,  for  manufacturing  purposes,  pcior 
to  the  charter  to  the  Potomac  Company,  in  the  year  1784.  De- 
nies that  such  right,  if  he  has  it,  has  been  afiected  by  the  works 
of  either  company.  Denies  the  complainant's  right  to  any  use 
of  the  water,  under  the  charter  to  the  Potomac  Company,  or 
under  the  charter  to  the  Chesapeake  and  Ohio  Canal  company. 

The  defendants  admit,  that  they  have  enlarged  the  canal 
and  feeder,  so  as  to  receive  more  water  than  is  necessary  for 
the  purpose  of  navigation,  and  that  a  considerable  quantity  of 
surplus  woter,  might  be  used  on  that  part  of  the  canal  adjacent 
to  the  lands  claimed  by  the  appellant,  and  through  which  the 
canal  runs,  without  injury  to  the  navigation  of  the  canal.  But 
they  claim  said  water  as  their  own  exclusive  property,  and  in- 
sist they  have  the  sarhe  right,  in  disposing  of  it,  that  they  have 
over  any  other  description  of  property,  to  which  their  right  is 
absolute  and  unconditional. 

It  will  be  perceived,  by  this  statement  of  the  bill  and  answer, 
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that  many  of  the  questions  which  have  been  raised  and  argued 
at  the  bar,  are  not  necessarily  involved  in  the  decision  of  the 
cause.  The  rights  of  the  appellant,  and  of  those  under  whom 
he  claims,  as  riparian  proprietors,  antecedent  to  the  charter  of 
1784  to  the  Potomac  Company,  are  not  drawn  in  question, 
unc^er  the  allegations  in  the  bill.  The  appellant  does  not  set 
up  any  right  in  hostility  to  the  rights  granted  by  those  charters; 
but  his  claim  rests  upon  an  affirmance  of  those  charters.  His 
claim  is  of  a  right  to  the  use  of  the  surplus  water,  now  admitted 
into  the  canal  and  feeder ;  and  if  that  is  insufficient,  both  for 
^navigation  and  manufacturing  purposes,  his  prayer  is,  that  the 
defendants  may  be  compelled  to  allow  the  works  to  be  enlarged, 
so  as  to  admit  a  sufficient  supply  of  water  for  both  purposes. 
He  seeks,  therefore,  to  divert  a  still  greater  quantity  of  water 
from  the  river,  and  thereby  further  impairing  riparian  rights,  if 
any  exist  which  can  be  affected  by  diverting  such  a  portion  of 
the  water  from  the  river  into  the  canal. 

Nor  does  the  bill  seek  any  relief,  founded  on  an  objection  to 
the  validity  of  the  proceedings  to  obtain  a  condemnation  of  the 
land.  Nor  is  there  any  complaint,  that  the  company  entered 
upon  other  portions  of  the  land  (not  included  in  the  condem« 
nation  of  1793),  without  authority.  No  injunction  is  prayed 
to  restrain  the  defendants  from  the  use  of  such  land ;  and  this 
cannot  be  granted  under  the  general  prayer.  No  proper  ca^e 
is  made  for  such  relief.  It  does  not  come  within  the  scope  and 
object  of  the  bill ;  and  would  be  inconsistent  with  the  specific 
relief  prayed :  which,  instead  of  restraining  the  defendants 
from  the  use  of  such  lands,  seeks  to  compel  them  to  enlarge 
the  canal  still' more,  if  necessary,  to  accomplish  the  puiposes 
for  which  the  complainant  wants  the  water. 

Nor  is  it  matter  of  complaint  to  be  made  by  the  appellant, 
that  the  company  avow  a  determination  to  dispose  of  the  sur- 
plus water,  after  it  passes  through  his  land,  for  their  own  bene- 
fit and  profit.  This  cannot  in  any  manner,  prejudice  the 
-complainant.  And  the  "bill  only  charges,  that  such  is  the 
avowed  purpose  of  the  defendants,  when  it  can  be  done  without 
injury  to  the  navigation,  and  in  case  they  can  obtain  an  en- 
largement of  their  charter. 

By  the  appellant's  own  allegations,  therefore,  the  defendants 
disclaim  any  intention  to  waste  the  surplus  water«  unless  it  can 
▼OL.  Tin. — 2  1 
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be  done  without  prejudice  to  the  navigation,  nor  without  ob- 
taining  further  permission  for  that,  purpose  from  the  competent 
authority. 

The  right  of  the  appellant,  therefore,  to  the  relief  sought,  id 
narrowed  down  to  the  single  inquiry ;  whether  his  claim  can  be 
sustained  under  the  thirteenth  section  of  the  charter  of  1784  to 
the  Potomac  Company. 

That  section  is  as  foUo^vs :  *^  Whereas  some  of  the  places 
through  which  it  may  be  necessary  to  conduct  the  said  canals^ 
may  be  convenient  for  erecting  mills,  forges,  or  other  water 
works ;  and  the  persons,  possessors  of  such  situations,  may  de- 
.sign  to  improve  the  same  ;  and  it  is  the  intention  of  this  act 
not  to  interfere  with  private  property,  but  for  the  purpose  of 
improving  and  perfecting  the  said  navigation.  Be  it  enacted, 
that  tlie  water,  or  any  part  thereof,  conveyed  through  any 
canal  or  cut,  made  by  the  said  company,  shall  not  be  used  for 
any  purpose  but  navigation,  unless  the  consent  of  the  proprie* 
tors  of  the  land,  through  which  the  same  shall  be  led,  be  first 
had.  And  the  said  president  and  directors^  or  a  majority  of 
them,  arc  hereby  empowered  and  directed,  if  it  can  be  conve- 
niently done,  to  answer  both  the  purposes  of  navigation  and 
•water  works  aforesaid,  to  enter  into  reasonable  agreements  with 
the  proprietors  of  such  situation,  concerning  ihe  just  propor- 
tion of  the  expenses  of  making  large  canals  or  cuts,  capable  of 
carrying  such  quantities  of  waier  as  may  be  sufficient  for  the 
purposes  of  navigation,  and  also  for  anv  such  water  woiks  as 
aforesaid." 

We  think,  that  the  relief  sought  by  the  appellant,  cannot  be 
granted  under  this  section  of  the  charier.  The  whole  struc- 
ture of  the  act  shows,  that  the  great  and  leading  purpose  for 
which  this  company  was  incorporated,  was  for  the  extension  of 
the  navigation  of  the  Potomac.  Every  antecedent  provision 
of  the  charter  looks  to  that  object.  The  president  and  di- 
rectors are  authorised  to  employ  persons  to  cut  such  canals, 
and  erect  such  locks,  and  perform  such  other  works  as  they 
shall  judge  necessary,  for  opening,  improving  and  extending 
the  navigation  of  the  river.  The  said  river,  and  the  works  to 
be  erected  thereon,  in  virtue  of  this  act,  when  completed,  are 
declared  for  ever  thereafter  to  be  esteemed  and  taken  to  be 
navigable,  as  a  public  highway,  subject  to  the  payment  of  cer- 
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tain  toUe,  &e.  The  act  declares,  that  it  is  necessary  for  the 
making  of  said  canal,  locks  and  other  work%  that  provision 
should  be  made  for  condemning  a  quantity  of  land  for  that 
purpose.  And  the  proceedings  ther6upo|i  are  accordingly  pre- 
scribed by  the  act,  where  no  voluntary  agreement  can  be  made 
with  (he  owners  of  the  land,  for  taking  a  limited  quantity 
against  the  will  of  the  owner,  on  payment  of  the  damages,  to 
be  assessed  by  a  jury. 

After  thecfe,  and  some  other  provisions  are  made ;  clearly 
indicating  an  intention,  that  the  purpose  for  which  the  lands 
were  to  be  taken  was  for  navigation  only,  and  limited  to  a 
quantity  necessary  for  such  public  objects :  then  comes  the 
clause  in  question,  presenting  other  purposes,  and  providing 
for  other  objects,  where  circumstaoces  will  justify  connecting 
private  enterprizes  with  tlie  leading  public  purposes  of  navi* 
gation. 

But  this  clause  in  the  act  seems  studiously  to  guard  against 
blending  these  two  objects  by  any  compulsory  measures;  but  to 
make  it  the  result  of  mutual  and  voluntary  arrangement  be- 
Cween  the  company,  and  the  owners  of  the  land  upon  which  the- 
water  works  are  to  be  elected.  It  is  declared  in  explicit  terms, 
that  it  is  the  intention  of  the  act  not  to  interfere  with  private 
property,  except  for  the  purpose  of  improving  and  perfecting  the 
said  navigation ;  and  that  the  water  shall  not  be  tised  for  any 
purpose  but  navigation,  unless  the  consent  of  the  proprietors  of 
the  land,  through  which  the  canal  shall  run,  be  first  had.  It 
'would  be  a  very  rigid  and  forced  construction  of  this  act,  to 
place  the  company  at  the  will  and  pleasure  of  the  owners  of 
the  adjacent  lauds,  especially  if  this  should  be  considered  a  con- 
tinual subsisting  right,  after  the  canal  has  been  once  completed. 
If  the  company  are  prohibited  from  using  the  water,  except  for 
navigation,  without  the  consent  of  the  owner  of  the  adjacent 
land,  atid  yet  be  obliged  to  yield  to  the  wishes  of  such  owner, 
to  Alter  and  enlarge  the  canal,  there  would  be  wanting  that 
mutuality,  which  is  essential  to  the  just  and  reasonable  regu- 
lation of  all  rights.  All  the  legislative  provision  necessary,  was 
to  authorise  the  company  to  entet  into  such  agreement  with 
respect  to  the  use  of  the  water :  the  owner  of  the  adjacent  land 
requifed  no  such  special  permission  ;  this  is  a  right  incident  to 
^is  ownership  of  the  land.    The  authority  on  bstb  sides  to 
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make  such  agreement  being  established,  all  t^as  left  open  to 
the  mutual  arrangement  of  the  parties,  like  all  other  contracts. 
But  to  compel  one  party  to  consent,  and  leave  the  other  at  lib- 
erty to  consent  or  not,  at  his  pleasure,  would  be  a  violation  of 
all  sound  principles  of  justice. 

Much  stress  has  been  laid  on  the  word  directtdf  as  used  in 
the  statute.  '^Tbe  company  are  hereby  empowered  and  di- 
rected, &c.''  The  word,  if  standing  alone,  might  imply  some- 
thing mandatory  to  the  company.  But  it  must  l^e  taken  with 
the  context,  and  the  general  scope  and  object  of  the  provision, 
in  order  to  ascertain  the  intention  of  (he  legislature.  There 
,  was  an  absolute  prohibition  to  tha  company  to  give  their 
assent  to  such  private  use  of  the  water,  and  the  obvious  inten- 
tion of  the  act  was,  to  remove  that  prohibition,  and  place  the 
company  in  a  situation  capable  of  entering  into  arrangements 
with  the  owners  of  the  adjacent  lands,  respecting  the  use 
of  the  water,  for  the  purpose  of  carrying  on  water  works  of 
various  descriptions,  when  it  could  be  done  conveniently*  But 
the  whole  structure  of  the  clause  shows^  it  was  to  be  a  volun- 
tary and  mutual  agreement  of  the  parties.  It  cannot  be  sup- 
posed, that  if  any  compulsory  measures  were  contemplated,  the 
act  would  have  been  left  so.entirely  silent,  as  to  the  mode  and 
manner  in  which  this  was  to  be  enforced  upon  the  company. 
If,  as  we  think,  it  clearly  was  the  intention  of  the  act,  that 
their  use  of  the  water  should  be:  subject  to  the  mutual  agree- 
ment of  the  parties,  no  legislative  provision  was  necessary. 
The  parties  having  authority  to  make  the  agreement,  they 
could  make  it,  in  any  manner,  or  under  such  modifications  as 
they  might  think  proper. 

It  is  not  a  well  founded  objetiou  to  this  construction  of  the 
act,  that  the  most  apt  and  appropriate  phraseology  to  convey 
this  meaning,  has  not  been  employed.  The  great  object  i% 
to  ascertain  the  intention  of  the  legislature ;  and  there  is  cer« 
tainly  nothing  in  the  language  usedj  that  is  repugnant  to  the 
construction  we  have  adopted. 

If  the  right  of  the  appellant  to  compel  the  company  to  make 
the  agreement,  was  clearly  established,  it  might  be  within  the 
province  of  a  court  of  chancery,  to  enforce  the  consummation 
of  such  agreement,  and  carry  it  into  effect  But  the  entire 
absence  of  any  proYisiou  looking  to  compulsory  measures^  as  to 
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the  mode  nd  manner  in  which  the  agreement  is  to  be  made 
or  executed,  is  a  very  strong,  if  not  conclusive  reason  to  show 
that  no  such  right  exists;  and  leads  irresistibly  to  the  conclu- 
sion, that  this  is  a  matter  left  open  for  the  voluntary  arrange* 
ment  of  the  parties. 

To  consider  tlie  company  bound  to  enter  into  such  agree- 
ments  with  the  owners  of  the  adjacent  land,  the  whole  extent 
of  the  canal,  and  liable  to  be  called  upon  to  alter  and  enlarge 
the  same,  at  the  pleasure  of  such  owners;  would  be  imposing 
an  expense  and  limitation  upon  their  chartered  rights,  which 
ought  not  to  be  adopted,  without  the  most  explicit  and  une« 
quivocal  provision  in  their  charter.  And  which,  we  are  very 
clearly  of  opinion,  is  not  imposed  upon  the  company  in  the 
present  case. 

The  decree  of  the  court  below  is  accordingly  affirmed. 


This  cause  came  on  to  be.  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washiirgton, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed  with  costs. 
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Lessee  of  Amos  Bin  if  et,  i^LAiMTirp  iv  error  v.  The  Ches- 
apeake AND  Ohio  Canal  .Company. 

The  deeltntion  in  ejectment  wa«  dated  on  the  22d  of  Maj  1831,  and  the 
jndpnent  was  tetadered  on  the  14th  of  January  1832.  The  plaintiff  in 
crjoetniettt  eonnted  on  a  demiae  made  by  Amoa  Binnej,  on  the  lit  day  of 
Jannary  18S8.  Hia  titloi  aa  shown  in  the  ahatract,  commeneed  on  the  17th 
of  May  1826,  whieh  ia  inbaeqaent  to  the  demise  on  which  the  plaintiff 
counted.  By  the  conrt :  Though  the  den^se  is  a^fiction,  the  pluntiff  must 
count  oA  OBO,  whieh,  if  real,  would  support  his  action . 

Tba  counsel  for  the  dofondanta  insistad,  that,  if  the  cause  oould  not  bo.  .de- 
cided on  its  supposed  real  merits,  it  ought  to  be  remanded  to  the  circuit 
court,  for  the  purpose  of  receiying  such  modifications  as  will  bring  before 
this  court  those  questions  of  law  on  which  the  rights  of  the  parties  depend. 
By  the  court:  Whei^  error  exists  in  the  proceedings  of  the  circuit  court, 
which  will  Justify  a  rsTersal  of  its  judgment,  this  court  may  nnd  back  the 
cause,  with  auch  instructions  as  the  justice  of  the  case  may  require.  But 
if,  in  point  of  law,  the  judgment  ought  to  be  affirmed,  it  is  the  duty  of  this 
court  to.  affirm  it  This  court  cannot,  with  propriety,  reyerM  a  deeisioa 
which  eonfbcms  to  law,  and-  remand  a  cause  for  ifl»rther  proceedings. 

IN  error  to  the  circuit  court  of  the  United  States,  for  the 
county  of  Washington,  in  the  district,  of  Columbia. 
.  An  action  of  ejectment  was  commenced  in  the  circuit  court, 
by  agreement,  on  the. 14th  day  of  January  1832.  The  decla- 
idtion  counted  on  a  demise  from  the  ied&or  of  the  plaintifl^ 
dated  the  1st  of  January  1828,  for  the  term  of  fifteen  years. 
The  declaration  was  afterwards  amended,  by  adding,  "a  de- 
mise from  John  K.  Smith,  and  a  demise  from  the  heirs  of 
AmosXloud  (their  names  to  be  left  in  blank,  or  considered  as 
properly  instituted  in  the  record)  and  another  from  John  Way." 

The  following  agreement,  signed  by  the  counsel  for  the 
plaintiff,  was  also  filed  in  the  circuit  court. 

**  The  plaintiff's  title  depends  on  the  title  papers  herewith 
shown  to  the  court,  the  due  authentication  of  which  is  admit- 
ted: viz.  the  patents  for  Amsterdam^ and  White  Haven,  and 
the  several  mesne  conveyances,  decrees,  &c.,  from  the  pa- 
tentees down  to  the  plaintiffs ;  and  it  is  admitted,  that  the 
plaintiff's  lessor,  J.  K.  Stnith,  was  in  possession  in  June  1818, 
when  the  condemnation  hereinafter  mentioned,  was  made  of  the 
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land  comprised  within  said  condemnation,  and  that  it  is  a  part 
of  the -said  two  tracts  of  land. 

'*It  is  adgfiittedy  that  the  Potomac  Company,  in  the  year 
1793,  condemned  certain  lands,  as  appears  by  their  saidMn- 
quisition  and  condemnation,  and  plot  hereto  annexed,  fortheir 
canal'  and  locks  through  the  aforesaid  tracts  of  land,  and  other 
adjacent  tracts  as  noted  on  said  plot. 

^'And  it  is  admitted,  that,  on  the  SSd  of  June  181S,  an  inqui- 
sition was  held,  and  condenmatioh  had  by  said  company,  as  ap- 
pears by  the  papers  hereto  annexed;  andit  isadmitted,  thatthe 
location  of  the  land,  solast  cornkmned,  and  the  new  locks  erect- 
ed thereon,  and  the  old  locks  erected  on  the  land  condemned  as 
aforesaid,  in  1793,  is  truly  shown  by  a  plot  thereof,  niade  out 
by  Thomas  F.  Percell  and  William  Bussard,  hereto  annexed. 

^  And  iv  is  further  admitted,  tliat  the  Potomac  Qompany, 
after  said  respective  condemnations,  Centered  .upon  the  lands 
so  condemned,  and  erected  thereon  the  locks  as  shown  in  the 
said  plot,  and  continued,  iii  possession  until  transferred  to  the 
defendants,  tlie  Chesapeake  and  Ohio  Canal  Company,  which 
latter  company,  have  continued  in  possession  ever  since. 

^  Upon  which'caise  agreed,  it  is  submitted  to  the  court  to.say, 
1st.  Whether  the  plaintiff  hne  shown  title  1  and  2d.  Whether 
the  condemnation  of  1813^  aforesaid,  divested  the  pkuntiflPs 
title,  and  gave  a  valid  title  to  the  Potomac  Company  1 

^  It  is  agreed,  that  all  the  papers^  plots^  &c.,  mentioned  and 
referred  to  in  the  aforegoing  case  agreed,  may  be  omitted  in 
the  record  of  this  case,  and  may  be  used  in  the  supreme  court, 
as  if  contained  in  the  recor^." 

The  circuit  court  gave  judgment  for  the  defendants,  and  the 
(daintiff  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Key  and  Mr  Jones,  for  the 
plaintiff  in  error ;  and  by  Mr  Coxe  and  Mr  Swann,  for  the  de- 
fendants. 

The  court  gave  no  opinion  upon  the  general  questions  dis- 
cussed by  the  counsel  in  the  cause ;  the  only  points  decided 
were  upon  the  demise  in  the  declaration,  and  on  the  applica- 
tion of  the  counsel  of  the  plaintiffs  in  error,  if  the  cause  could 
not  be  decided  on  its  supposed  real  merits,  to  remand  it  to  the 
circuit  court.    **  That  the  pleadings  should  receive  such  rood- 
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ificationsy  as  will  bring  before  the  court  those  questions  of  law, 
oil  which  the  rights  of  the  parties  depend.'' 

Mr  Swann  and  Mr  Coxe,  for  the  defendants  io  error. 

The  suit  was  brought  in  January  18S2»  and  the  demise  is 
laid  in  the  declaration,  on. the  Ist  of  January  18S8.  The 
lessor  of  the  plain tifl^  Amos  Binney,  acquired  his  title  in  May 
1828.  The  other  lessors  had  no  title.  By  the  plainUflfs  own 
showing,  they  bad  parted  with  their  title  long  before  the  de» 
raises  in  the  declaration.  1  he  plaintiff  must  recoTer  on  his 
own  title,  and  that  title  as  shown  in  the  declaration,  and  in 
the  process.  The  title  must  have  existed  at  the  time  the  suit 
was  commenced,  and  must  exist  at  the  time  of  the  trial  of  the 
cause.  Cited  Adams  on  Ejectment;  5  Harr.  and  Johns.  Rep. 
ITS ;  3  Har.  and  Johns.  Rep.  13. 

Mr  Johes  and  Mr  Key,  for  the  plaintiff  in  error. 

The  objection  to  the  demise,  should  have  been  made  at 
some  previous  stage  of  the  cause.  Cited,  Runniugton  on 
Ejectment  SIS ;  Adams  288 ;  Laws  of  Maryland  of  1785. 

The  objection  of  the  defendonts  in  error  to  the  demise,  ought 
not  to  operate  to  produce  an  affirmance  of  the  judgment  of  the 
circuit  court  If  the  plaintiff  in  error  has  merits,  the  court,  by 
remanding  the  case,  so  that  the  pleadings  may  be  modified, 
will  afford  to  the  parties  ^n  opportunity  to  have  the  real  ques- 
tions in  the  esse  finally  adjudged. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  was  an  action  of  ejectment,  brought  by  the  lessee  of 
Amos  Binney,  in  the  court  of  the  United  States  for  the  district 
of  Columbia,  sitting  in  the  county  of  Washington.  It  was 
agreed  by  the  parties  that  the  declaration  should  be  amended, 
by  adding  a  demise  from  J.  K.  Smith,  one  from  the  heuns  of 
Amos  Cloud,  and  one  from  John  Way.  This  amended  decla- 
ration, however,  does  not  appear  in  the  record,  and  was  not 
filed  in  the  circuit  court 

The  following  statement  is  made,  as  forming  a  case  agreed: 

The  plaintiff's  title  depends  on  the  title  papera  herawith 
shown  to  the  court ;  the  due  authentication  of  which,  is  ad- 
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milted,  viz.  the  patents  for  Amsterdam  and  White  Haven,  and 
the  several  mesne  conveyances,  decrees,  &c.  from  the  patentees 
down  to  the  plaintiflb ;  and  it  is  admitted  that  the  plaintiflTs 
lessor,  J.  K.  Smith,  was  in  possession  in  June  1812,  when  the 
condemnation  hereinafter  mentioned  was  made  of  the  land 
comprized  within  said  coAdemnation,  and  that  it  is  a  part  of 
the  said  two  tracts  of  land. 

It  is  admitted  that  the  Potomac  Company,  in  the  year  1793, 
condemned  certain  lands,  as  appears  by  their  said  inquisition 
and  condemnation  and  plot  hereto  annexed,  for  their  canal  and 
locks  through  the  aforesaid  tracts  of  land,  and  other  adjacent 
tracts,  as  noted  on  said  plot 

And  it  is  admitted,  that  on  the  2Sd  of  June  1812,  an  inqui- 
sition was  held,  and  condemnation  had  by  said  company,  as 
appears  by  the  papers  hereto  annexed  ;  and  it  is  admitted  that* 
the  location  of  the  land  so  last  condemned,  and  the  new  locks 
erected  thereon,  and  the  old  locks  erected  on  the  land  con- 
demned, as  aforesaid,  in  1793,  is  truly  shown  by  a  plot  thereof 
made  out  by  Thomas  F.  P6rcell  and  William  Bussard,  hereto 
annexed. 

And  it  is  further  admitted  that  the  Potomac  Company,  after 
said  respective  condemnation,  entered  upon  the  lands  so  con- 
demned, and  erected  thereon  the  locks  as  shown  in  the  said 
plot,  and  continued  in  possession  until  transferred  (o  these  de- 
fendants, the  Chesapeake  and  Ohio  Canal  Company ;  which 
said  company  have  continued  in  possession  ever  since. 

Upon  which  case  agreed,  it  is  submitted  to  the  court  to  say, 
first,  whether  the  plaintiff  has  shown  title?  and,  second,  whe- 
ther the  condemnation  of  1812  aforesaid  divested  the  plaintiff's 
title,  and  gave  a  valid  title  to  the  Potomac  Company  1 

It  is  agreed,  that  all  the  papers  mentioned  and  referred  to  in 
the  aforegoing  case  agreed,  may- be  omitted  in  the  I'ecord  of 
this  case,  and  may  be  used  in  the  supreme  couit  as  If  con- 
tained in  the  record. 

The  circuit  court  decided  both  points  in  favour  of  th^  de- 
fendants ;  and  the  plaintifls  have  brought  the  cause  before  this 
court  by  writ  of  error. 

The  abstract  laid  before  the  court  by  consent  of  parties,  does 
not  show  a  regular  title  in  the  plaintiff;  and  the  case  does  not, 
we  think,  find  a  possession  of  twenty  years,  anterior  to  the 
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inquisilioo,  which  would  coneiiliUe  a  title  in  ejectment*    It 
presents  evidence  from  which  a  jury  might  be  justified  in  find- 
ing possession;  evidence  from  which  possession  maybe  inferredi 
but  the  court  cannot  infer  it. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the  Ches- 
apeake and  Ohio  Canal  Company,  who  claim  their  title  under 
the  inquest,  have  admitted  it ;  and  are  not  now  at  liberty  to 
controvert  it  On  the  influence  of  the  inquest  in  this  cause, 
some  contrariety  of  opiniosp  prevails  among  the  judges ;  but. 
*the  defendants  in  error  have  made  a  preliminary  question, 
whj^h,  if  decided  in  their  fiivour,  will  terminate  the  present 
suit 

The  declaration  in  ejectment  is  dated  on  the  22d  of  May 

1831,  and  the  judgment  was  rendered  on  the  I4th  of  January 

1832.  The  plaiAtilBT  in  ejectment  counts  on  a  demise  made  by 
Amos  Binney,  on  the  Ist  day  of  January  1828.  His  title,  as 
sho^n  in  the  abstract,  commenced  on  the  17th  of  May  1828, 
which  is  subsequent  to  the  demise  on  which  the  plaintiff  counts. 
Though  the  demise  is  a  fiction,  the  plaintiff  must  count  on  one, 
which,  if  real,  would  support  his  action. 

We  find  in  the  record  an  entry  that  the  declaratioe  is  amend- 
ed, by  adding  a  demise  from  J.  K.  Smith,  one  from  the  heirs 
of  Amos  Cloud,  and  another  from  John  Way.  These  counts^ 
however,  do  not  appear,  and  the  court  would  feel  great  diffi- 
culty in  framing  them. 

If  this  difficulty  could  be  overcome,  the  abstract  shows  that^ 
J.  K.  Smith  conveyed  all  his  title  on  the  17th  of  May  1828, 
before  this  action  was  commenced. 

It  also  shows  that  the  title  of  Amos  Cloud's  heirs  was  con- 
veyed from  them  by  deeds  bearing  date  in  1816  and  1819. 

John  Way,  the  remaining  lessor  of  the  plaintifi^  conveyed 
his  title  by  deed,  dated  the  6th  of  October  1815. 

Had  these  additional  counts  been  filed,  neither  of  the  lessors 
possessed  any  title  when  this  ejectment  was  brought,  or  when 
it  was  tried.  The  case,  therefore,  could  not  have  been  aided 
i)>y  counts  on  demises  from  them. 

The  counsel  for  the  defendants  have  insisted,  that  if  the 
cause  cannot  be  decided  on  its  supposed  real  merits^  it  oughit 
to  be  remanded  to  the  circuit  court,  for  the  purpose  of  receiving 
such  modifications  as  will  bring  before  this  court  those  ques- 
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lions  of  law  on  which  the  rights  of  the  parties  depend.  VHiere 
error  exists  in  the  proceedings  of  the  circuit  court,  which  will 
justify  a  reversal  of  its  judgment,  this  court  may  send  back  the 
cause,  with  such  instructions  as  the  justice  of  the  case  may 
require.  But  if,  in  point  of  law,  the  judgment  ought  to  he 
affirmed,  it  is  the  duty  of  this  court  to  affirm  it.  (a)  We  cannot, 
with  propriety,  reverse  a  decision  which  conforms  to  law,  and 
remand  a  cause  for  further  proceedings. 

The  judgtaent  of  the  circuit  court  is  affirmed  with  costs. 


This  cause  cani<f  on  to  be  heard  on  the  transcript  of  the 
reoord  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Colundbd%  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  coonsel ;  on  consideration  whereof,  it.  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  is  hereby  affirmed  with 
costs. 

(a)  6  Cnsch  968,  2  Cond.  Rep.  967. 
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Jamsb  M'Cutchen  and  others,  appbllamts  v.  Jambs  Mae- 
shali.  and  othbes. 


FMriek  M'CateiMB,  ofTenimwe,  diad  in  1810^  haTinf  preyiooBly  mute  hii 
last  will  and  taatamant ;  by  which  will,  amonf  othar  Uungs,  ha  baqnaathad  to 
hia  wifa  Hannah,  daring  bar  natural  Ufa,  all  hia  ylavai,  and  proTidad  thtt 
thay,  naming  tham,  ihonld,  at  tha  daath  of  hia  wift,  ba  libaiatad  from  ifat- 
▼ary,  and  ba  for  avar  and  antiraly  ntftaa ;  azeapt  thoaa  that  wara  not  of  ago, 
or  abonld  not  hava  arriTad  at  tha  aga  of  twanty-ona  yaara  at  tha  daath  of 
hia  wift ;  and  thoaa  waia  to  ba  subidct  to  tha  oontrol  of  hia  brothar  and 
biotbar-in-law,  until  thay  wara  of  aga,  at  which  pariod  thay  wara  to  bawt 
fiaa.  Aa  to  RoaOi  ona  of  the  ilaTai,  tha  testator  declared,  that  aha  and 
her  chOdren,  after  the  death  of  his  wilb,  should  be  liberated  from  alavary, 
and  for  ever  and  entirely  aet  free.  Two  of  the  slaTes,  Eliaa  and  Cynthia, 
had  children  bom  after  the  death  of  the  testator,  and  before  the  death  of  his 
wife :  nothing  was  said  in  the  will  as  to  the  children  of  Elisi  and  Cynthia. 
Aftrt  the  decease  of  the  wife,  the  heirs  of  the  testator  claimed  all  the  slavaa^ 
and  their  increaae,  as  liable  to  be  distributsd.to,  and  among  the  next  of  kin 
of  the  testator ;  alleging,  that  by  the  laww  of  Tenneaaae,  slayes  cannot  be 
set  free  by  last  will  and  taatamant,  of  by  any  direction  therein.  Hist  if 
the  law  does  anthorixe  emancipation,  that  they  are  still  slaves  until  the 
period  for  emancipation ;  and  that  the  increaae,  bom  afier  the  death  of  the 
testator,  and  before  their  mothers  were  actually  set  free,  were  sUtss,  and 
as  Such  were  liable  to  be  distributed.  By  the  court:  The  laws  of  Ten- 
nessee folly  authorise  the  emancipation  of  slaves,  in  the  manner  provided 
by  the  last  will  and  tesUment  of  Patrick  M'Cutchen. 

As  a  general  proposition,  it  would  seem  a  little  extraordinary  to  contend,  that 
the  owner  of  property  is  not  at  liberty  to  renounce  his  right  to  it,  either 
absolutely,  or  in  any  modified  manner  he  may  think  proper.  As  between 
the  owner  and  hia  slave,  it  would  require  the  most  explicit  prohibition  by 
law,  to  restrain  this  right.  Considerations  of  policy,  with  respect  to  this 
species  of  property,  may  jastify  legislative  regulation,  as  to  the  guarda  and 
checks  under  which  such  mannmiwion  shall  take  place ;  especially,  so  aa  to 
provide  against  the  public'a  becoming  chargetble  for  the  maintenance  of 
slaves  so  manumitted. 

It  is  admitted  to  be  a  settled  rule  in  the  state  of  Tennessee,  that  the  issue  of 
a  female  slave  follows  the  condition  of  the  mother.  If,  therefore,  Eliia 
and  Cynthia  were  slaves  when  their  children  were  bora,  it  will  follow,  as 
matter  of  course,  that  their  children  are  slaves  also.  If  this  was  an  open 
question,  it  might  be  urged  with  some  force,  that  the  condition  of  Elite 
and  Cynthia,  during  the.lifo  of  the  widow,  was  not  that  of  absolute  slavery^ 
but  was,  by  the  will,  converted  into  a  modified  servitude,  to  end  upon  the 
death  of  the  widow,  or  on  their  arrival  at  the  age  of  tTvonty-one  years, 
ahould  she  die  before  that  time.  If  the  mothers  were  not  absolute  slaves, 
but  held  in  the  condition  just  mentioned,  it  would  seem  to  follow,  that  their 
children  would  stand  in  the  same  condition,  and  be  entitled  to  their  froe* 
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cloiii  on  Umit  urifal  at  iwaBtj-oaa  jaan  of a^a.  Bat  tlia  ooune  of  doaiatona 
in  tha  stata  of  Tannaaaaa,  and  loaia  othar  at&taa  whara  ilaTaiy  it  tolaiatad, 
goaa  yary  atrongly,  if  not  eonoIuaiTaly,  to  aafabliih  tha  prinoipla,  that  ft* 
malaa  thoa  aitoatad,  aia  aonaidarad  alavaa.  That  it  ia  only  a  oonditional 
.manwBaanon,  and  ontil  tha  aontiogaaoy  liappanai  bpon  whioh  tha  fraa- 
dom'ia  to  taka  olfect,  thay  ramaiBy  to  all  intanta  and  porpoaaa,  abiolata 
alcraa.  Tha  conrt  do  not  mean  to  distorb' thia  principla.  Tha  children 
of  Eltsa  and  Cynthia  moat,  therefore,  be  conaidered  alarei. 

ON  appeal  from  the  circuit  court  of  the  United  States  for 
the  district  of  West  Tennessee. 

In  the  circuit  court  of  West  Tennessee,  the  appellants,  James 
ICCntchen  and  others,  citizens  of  Missouri,  Kentucky,  Ohio 
and  Mississippi,  complainants,  filed  a  bill  against  James  Mar- 
shall and  others,  citizens  of  the  state  of  Tennessee,  defendants. 

The  bill  statbs  that  some  time  in  the  year  1812,  one  Patrick 
M'Cutchen,  at  that  time,  and  for  many  years  before,  a  citizen 
<rf  Williamson  county,  in  the  state  of  Tennessee,  departed  this 
life.  Prerious  to  his  deaths  the  said  Patrick  M'Cutchen  nmde 
and  published  his  last  will  and  testament,  which  was,  after  his 
death,  proved  before  the  court  of  pleas  and  quarter  sessions  of 
•aid  county  of  Williamson,  and  establiahed  and  admitted  to 
record  in  said  county  as  his  last  will  and  testament.  A  copy 
of  said  last  will  and  testament  was  annexed  to  the.  bill.  The 
whole  of  the  p^sons  nominated  in  the  will  as  executor  and 
executrix,  qualified  as  such,  and  took  upon  themselves  the 
burthen  of  executing  the  same.  Of  the  said  executors,  Samuel 
M'Cutehen  and  naunan  M'Cutcher  are  dead,  leaving  James 
Marshall  the  sole  surviving  executor  of  tne  will.  Patrick 
M'Cutchen,  the  testator,  departed  this  life  without  issue ;  and 
Haimah  M'Cutchen,  the  widow  of  the  said  Patiick,  although 
she  intermarried  after  the  death  of  the  said  Patrick  mih  one 
James  Price,  also  died  without  i^sue.  By  the  provisions  of  the 
wiU,  said  Hannah  M'Cutxshen,  the  widow  of  the  said  Patrick, 
only  held  under  it  a  Ufe  estate  in  such  portion  of  the  property 
of  the  said  Patrick  as  was  therein  devised  and  bequeathed  to 
her,  which  estate  has,  consequently,  terminated  by  her  death. 
Tha  bill  charg«ss  that  they,  together  with  the  d^endants  to 
this  bill,  except  the  defendant  James  Marshall,  are  the  legal 
heirs  and  distributees  of  the  said  Patrick  M'Cutchen,  deceased. 

The  said  Patrick  also  left  as  his  distributees  and  heirs  at  law 
the  defendant  James  MXutchen,  a  brother  of  said  Patrick,  and 
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Lessee  of  Amos  Bin  net,  j^laintiff  in  error  v.  The  Ches- 
apeake AND  Ohio  Canal  .Company. 

The  deelaration  in  ejectment  wu  dated  on  the  22d  of  Mej  1831,  end  the 
Judgment  wu  tetadered  on  the  14th  of  Janaary  1832.  The  plaintiff  in 
Cjjeetinent  eonnted  on  a  demiee  made  hf  Amoe  Binnej,  on  the  lit  day  of 
January  18S8.  Hia  titloi  ai  ehown  in  the  abatract,  oommeneed  on  the  17th 
of  May  1826,  whieh  ia  snbeeqnent  to  the  demise  on  which  the  plaintiff 
counted.  By  the  coart :  Thoogh  the  denyee  is  a^fiction,  the  plaintiff  must 
oonnt  oA  one,  whieh,  If  real,  would  aopport  his  action . 

Tbe  eonneel  for  the  defondaaU  insiatad,  that,  if  the  caose  oonld  not  bo..de<- 
cided  on  its  anppoeed  real  merits,  it  oaght  to  be  remanded  to  the  eironit 
ooort,  for  the  parpooe  of  receiying  snch  modifications  as  will  bring  before 
this  ooort  those  qnestions  of  law  on  which  the  rights  of  the  parties  depend. 
By  the  court:  Where  error  exists 4n  the  proceedings  of  the  rireuit  court, 
whieh  will  justify  a  reyersal  of  Its  judgment,  this  court  may  send  back  the 
cause,  with  such  instructions  as  the  justice  of  the  case  may  require.  But 
if,  in  point  of  law,  the  judgment  ought  to  be  affirmed,  it  is  the  duty  of  this 
court  to.  affirm  it  This  court  cannot,  with  propriety,  reyem  a  deeialoB 
which  eonfotma  to  law,  and:  remand  a  caose  for  il»rther  prooeedings. 

IN  error  to  the  circuit  court  of  the  United  States,  for  the 
county  of  Washington,  in  the  district  of  Columbia. 
.  An  action  of  ejectment  was  commenced  in  the  circuit  court, 
by  agreement,  on  the.  14th  day  of  January  1832.  The  decla- 
idtion  counted  on  a  demise  from  the  ied&or  of  the  plaintifl^ 
dated  the  Ist  of  January  1828^  for  the  term  of  fifteen  years. 
The  declaration  was  afterwards  amended,  by  adding,  *^a  de- 
mise from  John  K.  Smith,  and  a  demise  from  the  heirs  of 
Amos.Cloud  (their  names  to  be  left  in  blank,  or  considered  as 
properly  instituted  in  the  record)  and  another  from  John  Way." 

The  following  agreement,  signed  by  the  counsel  for.  tbe 
plaintiff,  was  also  filed  in  the  circuit  court. 

^*  The  plaintiff's  title  depends  on  the  title  papers  herewith 
shown  to  the  court,  the  due  authentication  of  which  is  admits 
ted:  viz.  the  patents  for  Amsterdam  and  White  Haven,  and 
the  several  mesne  conveyances,  decrees,  &c.,  from  the  pa- 
tentees down  to  the  plaintiffs;  and  it  is  admitted,. that  the 
plaintiff's  lessor,  J.  K.  Stnith,  was  in  possession  in  June  181  S» 
when  the  c<mdemnation  hereinafter  mentioned,  was  made  of  the 
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land  comprised  within  said  condemnation,  and  that  it  is  a  part 
of  the -said  two  tracts  of  land. 

^It  is.adgiiited,  that  the  Potomac  Company,  in  the  year 
179S,  condemned  certain  lands,  as  appears  by  their  saidun- 
qoisition  and  condemnation,  and  plot  hereto  annexed,  for  their 
canal  and  locks  through  the  aforesaid  tracts  of  land,  and  other 
adjacent  tracts  as  noted  on  said  plot. 

^'And  it  is  admitted,  that,  on  the  SSd  of  June  181S,  an  inquU 
mtion  was  held,  and  condemnation  had  by  said  company,  as  ap- 
pears by  the  papers  hereto  annexed ;  and  it  is  admitted,  that  the 
location  of  the  land,  solast  condemned,  and  the  new  locks  erect- 
ed  thereon,  and  the  old  locks  erected  on  the  land  condemned  as 
afcresaid,  in  1798,  is  truly  shown  By  a  plot  thereof,  inade  out 
by  Thiomas  F.  Percell  and  William  Bussard,  hereto  annexed. 

**  And  it  is  further  admitted,  tliat  the  Potomac  Company, 
after  said  respective  condemnations,  isntered  upon  the  lands 
80  condemned,  and  erected  thereon  the  locks  as  shown  in  the 
said  plot,  and  continued,  in  possession  until  transferred  to  the 
defendants,  the  Chesapeake  and  Ohio  Canal  Company,  which 
latter  company,  have  continued  in  possession  ever  since. 

<<  Upon  wbich'case  agreed,  it  is  submitted  to  the  court  to.say, 
1st.  Whether  the  plaintiff  b^  shown  tiUel  and  2d.  Whether 
the  condemnation  ttf  1813,  aforesaid,  divested  the  f^ntiff's 
title,  and  gave  a  valid  title  to  the  Potomac  Company  f 
-  *'  It  is  agreed,  that  all  the  papers,  plots^  &c.,  mentioned  and 
referred  to  in  the  aforegoing  case  agreed,  may  be  omitted  in 
the  record  of  this  case,  and  may  be  used  in  the  supreme  court, 
as  if  contained  in  the  recor^." 

The  circuit  court  gave  judgment  for  the  defendants,  and  the 
plaintiff  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Key  and  Mr  Jones,  for  the 
plaintiff  in  error ;  and  by  Mr  Coxe  and  Mr  Swann«  for  the  de- 
fendants. 

The  court  gave  no  opinion  upon  the  general  questions  dis- 
cussed by  the  counsel  in  the  cause ;  the  only  points  decided 
were  upon  the  demise  in  the  declaration,  and  on  the  applica- 
tion of  the  counsel  of  the  plaintiffi  in  error,  if  the  cause  could 
liot  be  decided  on  its  supposed  real  merits,  to  remand  it  to  the 
circuit  courL    *'  That  the  pleadings  should  receive  such  mod- 
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ifications,  as  will  bring  before  the  courl  iboee  qiiesdoiHi  of  iawy 
on  which  the  rights  of  the  parties  depend/' 

Mr  Swann  and  Mr  Coxe,  for  the  defendants  in  error. 

The  suit  was  brought  in  January  1832,  and  the  demise  is 
laid  in  the  declaration,  on.  the  let  of  January  18S8.  The 
lessor  of  the  plaintifl^  Amos  Binney,  acquired  his  title  in  May 
1828.  The  other  lessors  had  no  title.  By  the  plaintiff's  own 
showing,  they  had  parted  with  their  title  long  before  the  de* 
miees  in  the  declaration.  1  he  plaintiff  must  recover  on  his 
own  title,  and  that  title  as  shown  in  the  declaration,  and  in 
the  process.  The  title  must  have  existed  at  the  time  the  suit 
was  commenced,  and  must  exist  at  the  time  of  the  trial  of  the 
cause.  Cited  Adams  on  Ejectment;  6  Harr.  and  Johns.  Rep. 
178 ;  S  Har.  and  Johns.  Rep.  IS. 

Mr  Jones  and  Mr  Key,  for  the  plaintiff  in  error. 

The  objection  to  the  demise,  should  have  been  made  at 
some  previous  stage  of  the  cause.  Cited,  RunoingtoD  on 
Ejectment  213 ;  Adams  288 ;  Laws  of  Maryland  of  1785. 

The  objection  of  the  defendants  in  error  to  the  demise,  ought 
not  to  operate  to  produce  an  affirmance  of  the  judgment  of  the 
circuit  court  If  the  plaintiff  in  error  has  merits,  the  court,  by 
remanding  the  case,  so  that  the  pleadings  may  be  modified, 
will  afford  to  the  parties  an  opportunity  to  have  the  real  ques- 
tions in  the  case  finally  adjudged. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  was  an  action  of  ejectment,  brought  by  the  lessee  of 
Amos  Binney,  in  the  court  of  the  United  States  for  the  district 
of  Columbia,  sitting  in  the  county  of  Washington.  It  was 
agreed  by  the  parties  that  the  declaration  should  be  amended^ 
by  adding  a  demise  from  J.  K.  Smith,  one  from  the  heirs  of 
Amos  Cloud,  and  one  from  John  Way.  This  amended  decla- 
ration, however,  does  not  appear  in  the  record,  and  was  not 
filed  in  the  circuit  court 

The  following  statement  is  made,  as  forming  a  case  agreed: 

The  plaintiff's  title  depends  on  the  title  papers  herewith 
shown  to  the  court ;  the  due  authentication  of  which,  is  ad- 


JANUARY  TERM  1834.  217 

[BiaiMy  t.  Th«  qwwiptake  ui4  Ohio  Canal  Company.] 
oiitted,  viz.  the  patenta  for  Amsterdam  and  Whi^.e  Haren,  and 
the  eeveral  mesne  convejrances,  decrees^  &c.  from  the  patentees 
down  to  the  plaintiffs ;  and  it  is  admitted  that  the  plaintiff's 
lessor,  J.  K.  Smith,  was  in  possession  in  June  1812,  when  the 
condemnation  hereinafter  mentioned  was  made  of  the  land 
comprized  within  said  condemnation,  and  that  it  is  a  part  of 
the  said  two  tracts  of  land. 

It  is  admitted  that  the  Potomac  Company,  in  the  year  1798, 
condemned  certain  lands,  as  appears  by  their  said  inquisition 
and  condemnation  and  plot  hereto  annexed,  for  their  canal  and 
locks  through  the  aforesaid  tracts  of  land,  and  other  adjacent 
tracts,  as  noted  on  said  plot. 

And  it  is  admitted,  that  on  the  23d  of  June  1812,  an  inqui- 
sition was  held,  and  condemnation  had  by  said  company,  as 
appears  by  the  papers  hereto  annexed  ;  and  it  is  admitted  that* 
the  location  of  the  land  so  last  condemned,  and  the  new  locks 
erected  thereon,  and  the  old  locks  erected  on  the  land  con* 
demned,  as  aforesaid,  in  1793,  is  truly  shown  by  a  plot  thereof 
made  out  by  Thomas  F.  Percell  and  William  Bussard,  hereto 
annexed. 

And  it  is  further  admitted  that  the  Potomac  Company,  after 
said  respective  condemnation,  entered  upon  the  lands  so  con- 
demned, and  erected  thereon  the  locks  as  shown  in  tbe  said 
plot,  and  continued  in  possession  until  transferred  to  these  de- 
fendants, the  Chesapeake  and  Ohio  Canal  Company ;  which 
said  company  have  continued  in  possession  ever  since. 

Upon  which  case  agreed,  it  is  submitted  to  the  court  to  say, 
first,  whether  the  plaintiff  has  shown  title?  and,  second,  whe- 
ther the  condemnation  of  1812  aforesaid  divested  the  plaintiff's 
title,  and  gave  a  valid  title  to  the  Potomac  Company  ? 

It  is  agreed,  that  all  the  papers  mentioned  and  referred  to  in 
the  aforegoing  case  agreed,  may- be  omitted  in  the  I'ecord  of 
this  case,  and  may  be  used  in  the  supreme  couit  as  if  con- 
tained in  the  record. 

The  circuit  court  decided  both  points  in  favour  of  th^  de- 
fendants ;  and  the  plaintiffs  have  brought  the  cause  before  this 
court  by  writ  of  error. 

The  abstract  laid  before  the  courtby  consent  of  parties,  does 
not  show  a  regular  title  in  the  plaintiff;  and  the  case  does  not, 
we  think,  find  a  possession  of  twenty  years,  anterior  to  the 
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inquisilion,  which  would  conetiuite  a  title  in  ejectment.     It 
presents  evidence  from  which  a  jury  might  be  justified  in  find- 
ing possession;  evidence  from  which  possession  maybe  inferred, 
but  the  court  cannot  infer  it. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the  Ches- 
apeake and  Ohio  Canal  Company,  who  claim  their  title  under 
the  inquest,  have  admitted  it;  and  are  not  now  at  liberty  to 
controvert  it.  On  the  influence  of  the  inquest  in  this  cause, 
some  contrariety  of  opinio  prevails  among  the  judges ;  but. 
*the  defendants  in  error  have  made  a  preliminary  question, 
which,  if  decided  in  their  favour,  will  terminate  the  present 
suit. 

The  declaration  in  ejectment  is  dated  on  the  22d  of  May 

1851,  and  the  judgment  was  rendered  on  the  14tb  of  January 

1852.  The  plaiAtifTin  ejectment  counts  on  a  demise  made  by 
Amos  Binney,  on  the  Ist  day  of  January  1828.  His  title,  as 
shoy^n  in  the  abstract,  commenced  on  the  17th  of  May  1828, 
which  is  subsequent  to  ibe  demise  on  which  the  plaintifi'counts. 
Though  the  demise  is  a  fiction,  the  plaintiflTmust  count  on  one, 
which,  if  real,  would  support  his  action. 

We  find  in  the  record  an  entry  that  the  declaratioD  is  amend- 
ed, by  adding  a  demise  from  J.  K.  Smith,  one  from  the  heirs 
of  Amos  Cloud,  and  another  from  John  Way.  These  counts^ 
however,  do  not  appear,  and  the  court  would  feel  great  ^ifll- 
culty  in  framing  them. 

If  this  difficulty  could  be  overcome,  the  abstract  shpws  that^ 
J.  K.  Smith  conveyed  all  his  title  on  the  17th  of  May  1828, 
before  this  action  was  commenced. 

It  also  shows  that  the  title  of  Amos  Cloud's  heirs  was  con* 
veyed  from  them  by  deeds  bearing  date  in  1816  and  1819. 

John  Way,  the  remaining  lessor  of  the  plaintiflT,  conveyed 
his  title  by  deed,  dated  the  6th  of  October  1815. 

Had  these  additional  counts  been  filed,  neither  of  the  lessors 
possessed  any  title  when  this  ejectment  was  brought,  or  when 
it  ^as  tried.  The  case,  therefore,  could  not  have  been  aided 
i)>y  counts  on  demises  from  them. 

The  counsel  for  the  defendants  have  insisted,  that  if  the 
cause  cannot  be  decided  on  its  supposed  real  merits,  it  ought 
to  be  remanded  to  the  circuit  court,  for  the  purpose  of  receiving 
such  modifications  as  will  bring  before  this  court  those  ques- 
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tioDs  of  law  on  which  the  rights  of  the  parties  depend.  Where 
error  exists  in  the  proceedings  of  the  circuit  court,  which  will 
justify  a  reversal  of  its  judgment,  this  court  may  send  back  the 
cause,  with  such  instructions  as  the  justice  of  the  case  may 
require.  But  if,  in  point  of  law,  the  judgment  ought  to  he 
affirmed,  it  is  the  duty  of  this  court  to  affirm  iL  (a)  We  cannot, 
with  propriety,  reverse  a  decision  which  conforms  to  law,  and 
remand  a  cause  for  further  proceedings. 

The  judgBieAt  of  the  circuit  court  is  affirmed  with  costs. 


This  cause  canie  on  to  be  heard  on  the  transcript  of  the 
raoord  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Cdundoda^  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  considciration  whereof,  it.  is 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  is  hereby  affirmed  with 
coets. 

(a)  6  Craach  968,  2  Cond.  Rep.  367. 
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James  M'Cutcuen  and  others,  appellants  v.  James  Mar- 
shall AND  OTHERS. 


Patriok  M'Ciitelitn,  ofTwnetwo,  dM  in  1810,  haTins  preTiooaljr  i 
last  will  and  taatament ;  bj  which  will,  among  othar  thtngi,  ha  baqoaathad  to 
hia  wife  Hannah,  during  har  natoial  Ufa,  all  hia  9la?aa,  and  proTidad  that 
thaj,  naming  them,  ahoold,  at  the  death  of  hia  wiA,  be  liberated  fiom  ala- 
Taiy,  and  be  for  arar  and  entirely  aetiree ;  except  thoaa  that  ware  not  of  age, 
or  ahoold  not  haye  arrired  at  the  age  of  twenty-one  years  at  the  death  of 
hia  wift ;  and  thoee  wove  to  be  aubjdct  to  the  control  of  hia  brother  and  ' 
hrother-in-law,  until  they  were  of  age,  at  which  period  they  were  to  be  aet 
free.    Aa  to  Roae,  one  of  the.  alarea,  the  testator  declared,  that  ahe  and 
her  ehOdren,  after  the  death  of  hia  wift,  ahonld  be  liberated  from  alayery, 
and  for  ever  and  entirely  aet  free.    Two  of  the  alares,  Elisa  and  Cynthia, 
had  children  bom  after  the  death  of  the  testator,  and  before  the  death  of  his 
wift :  nothing  waa  aaid  in  the  will  aa  to  the  children  of  Elixa  and  Cynthia. 
Aftrtr  the  decease  of  the  wife,  the  heirs  of  the  testator  claimed  all  the  alaTes^ 
and  their  increase,  aa  liable  to  be  distributed,  to,  and  among  the  next  of  kin 
of  the  testator ;  alleging,  that  by  the  laws  of  Tennaaaee,  slayes  cannot  be 
aet  ftee  by  laat  will  and  taatament,  of  by  any  direction  therein.    That  if 
the  law  doea  authorise  emancipation,  that  they  are  still  slares  until  the 
period  for  emancipation ;  and  that  the  increase,  bom  after  the  death  of  the 
teatator,  and  before  their  mothers  were  actnaUy  set  free,  were  slares,  and 
aa  Such  were  liable  to  be  distributed.    By  the  court:  The  lawa  of  Ten- 
nessee fully  authorise  the  emancipation  of  alaTea,  in  the  manner  proTidad 
by  the  laat  wUl  and  teaUment  of  Patrick  M'Cutchen. 
Aa  a  general  proposition,  it  would  seem  a  little  extraordinary  to  contend,  thai 
the  owner  of  property  is  not  at  liberty  to  renounce  hia  right  to  it,  either 
absolutely,  or  in  any  modified  manner  he  may  think  proper.    As  between 
the  owner  and  hia  slaye,  it  would  require  the  most  explicit  prohibition  by 
law,  to  restrain  this  right.    Considerations  of  policy,  with  respect  to  this 
species  of  property,  may  justify  legislative  regulation,  as  to  the  guarda  and 
checks  under  which  such  manumission  shall  take  place ;  especially,  so  as  to 
proride  against  the  public's  becoming  chargeable  for  the  maintenance  of 
slares  so  manumitted. 
It  is  admitted  to  be  a  aettled  rule  in  the  state  of  Tennessee,  that  the  issue  of 
a  female  sIsts  follows  the  condition  of  the  mother.    If,  therefore,  Elisa 
and  Cynthia  were  slsTes  when  their  children  were  bora,  it  will  follow,  as 
matter  of  course,  that  their  children  are  slayes  also.    If  this  was  an  open 
question,  it  might  be  urged  with  some  force,  that  the  cond:tion  of  Elixa 
and  Cynthia,  during  the.llfo  of  the  widow,  was  not  that  of  absolute  slaTery4 
but  was,  by  the  will,  converted  into  a  modified  servitude,  to  end  upon  the 
death  of  the  widow,  or  on  their  arrival  at  the  age  of  tnenty-one  years, 
should  she  die  before  that  time.    If  the  mothers  were  not  absolute  slaves, 
,  but  held  in  the  condition  just  mentioned,  it  would  seem  to  follow,  that  their 
children  would  stand  in  the  same  condition,  and  be  entitled  to  their  free* 
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dotti  OB  Umit  airifal  at  twtntj-MW  yean  of  ifs.  Baft  tho  coone  of  dooMons 
in  Um  ■Uto  ofTtnnowoo,  and  ■omo  other  atotM  whora  ■b?ei7  b  tol#ratad, 
goea  Torj  atfonglj,  If  not  oonoIoaiTelj,  to  eafahljah  the  principle,  that  ft- 
melee  thoa  aitaated,  are  oonaideiod  elavef .  That  it  ie  only  a  oonditlonal 
.mannmiaMnny  and  nntil  the  eontingenejr  happena,  hpon  whieh  the  free* 
dom'ia  to  take  elftot|thej  reiBain>  to  all  intenta  and  porpoaea,  absolttte 
ahnrea.  The  conrt  do  not  mean  to  diatorb'thia  principle.  The  children 
of  Eliaa  and  Cynthia  moat,  therefore,  be  conaidered  alarea. 

ON  appeal  from  the  cireuit  court  of  the  United  States  for 
the  district  of  West  Tennesaee. 

In  the  circuit  court  of  West  Tennessee^  the  appellants,  James 
lifCntchen  and  others,  citizens  of  Missouri,  Kentucky,  Ohio 
and  Mississippi,  complainants,  filed  a  bill  against  James  Mar- 
shall and  others,  citizens  of  (he  state  of  Tennessee,  defendants. 

The  bill  states  that  some  time  in  the  year  1812,  one  Patrick 
M'Cutchen,  at  that  time,  and  for  many  years  before,  a  citizen 
of  Williamson  county,  in  the  state  of  Tennessee,  departed  this 
life.  PrsTious  to  his  deaths  the  said  Patrick  M'Cutchen  made 
and  published  his  last  will  and  testament,  which  was,  after  his 
death,  proved  before  the  court  of  pleas  and  quarter  sessions  of 
said  county  of  Williamson,  and  established  and  admitted  to 
record  in  said  county  as  his  last  will  and  testament.  A  copy 
of  said  last  will  and  testament  was  annexed  to  the.  bill.  The 
whole  of  the  p^sons  nominated  in  the  will  as  executor  and 
executrix,  qualified  as  such,  and  took  upon  themselves  the 
burthen  of  executing  the  same.  Of  the  said  executors,  Samuel 
M'Ctttehen  and  Maunau  M'Cutcher  are  dead,  leaving  James 
Marshall  the  sole  surviving  executor  of  tne  will.  Patrick 
M'Cutchen,  the  testator,  departed  this  life  without  issue ;  and 
Hannah  M'Cutchen,  the  widow  of  the  said  Patrick,  although 
she  intermarried  after  the  death  of  (he  said  Patrick  with  one 
James  Price,  also  died  without  issue.  By  the  provisions  of  the 
will,  said  Hannah  M'Cutchen,  the  widow  of  the  said  Patrick, 
only  held  under  it  a  Ufe  estate  in  such  portion  of  the  property 
of  the  said  Patrick  as  was  therein  devised  and  bequeathed  to 
her,  which  estate  has,  consequently,  teritiinated  by  her  death. 
The  bill  charges  that  they,  together  with  the  defendants  to 
this  bill,  except  the  defendant  James  Marshall,  are  the  legal 
heirs  and  distributees  of  the  said  Patrick  M'Cutchen,  deceased. 

The  said  Patrick  also  left  as  his  distributees  and  heirs  at  law 
the  defendant  James  M'Cutchen,  a  brother  of  said  Patrick,  and 
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Alexander  and  William  Buchanan,  children  of  a  deceased 
Wter  of  said  Patrick,  but  who  resides*  without  the  jurisdiction 
of  the  court,  and  are,  therefore^  not  made  parties  to  the  bill« 

The  will  of  the  said  Patrick  M'Cutchen^  after  giving  certain 
legacies  to  his  relatives,  devises  **tp  his  wife  Hannah,  daring 
her  natural  life,  the  tract  of  land  on  which  the  testator  livedo 
together  with  all  the  residue  of  his  personal  property,  of  every 
kind,  including  the  riaves  which  shall  remain  after  the  pay- 
ment of  his  debts,  and  the  legacies  afterwards,  to  be  used  as 
she  may  think  proper ;  the  slaves,  nevertheless,  to  be  subject 
to  the  arrangement  to  be  made  in  a  subsequent  artidei  of  the 
testament." 

The  sixth  article  of  the  will  is  in  these  terms. 

^^  It  is  my  will  and  desire  that  my  negro  man  slave  named 
Jack,  aged  about  twenty-four  years ;  also  my  negro  man  slave 
named  Ben,  aged  about  nineteen  yean ;  also  my  negro  woman 
slave  named  Rose,  aged  about  twenty-six  years^  together  with 
what  children  she  may  hereafter  have,  if  any,  befixe  the 
death  of  my  wife  Harmah  ;  also  my  negio  girl  slave  named 
Elisa,  aged  about  eleven  years ;  also  my  negro  girl  slave  named 
Cynthia,  aged  about  seven  years ;  also  my  negio  boy  slave 
named  Thomas,  aged  about  four  years ;  also  my  negro  giil 
slave  named  Harriet,  aged  about  two  years;  also  my  negro 
gkl  slave  named  Maria,  aged  about  two  months ;  the  four  last 
mentioned  slaves  being  the  children  ot  the  above  mentioiied 
Rose,  shall  all  and  each,  at  the  time  of  the  death  of  my  beloved 
wife  Hannah,  to  whom  they  are  given  during  her  natural  life, 
as  mentioned  in  the  third  article,  be  liberated  from  slavery, 
and  for  ever  and  entirely  set  free :  provided,  those  who  are  not 
now  of  age  or  shall  not  have  arrived  at  the  age  of  twenty-ono 
years  at  the  happening  of  the  death  of  my  beloved  wife  Han- 
nah,  shall  be  subject  to  the  following  disposition,  viz.  Elisa 
shall  be  at  the  control  and  under  the  direction  of  my  brother 
Samuel  M'Cutchen  until  her  arrival  at  the  age  of  twenty-one 
years,  and  then  be  set  free ;  Cynthia,  Ben,  Tholnas,  Harriet 
and  Maria,  shall  be  at  the  control  and  under  the  direction  of 
James  Marshall,  my  wife's  brother,  until  they  shall  each,  re- 
spectively, arrive  at  the  age  of  twenty^one  years ;  at  which 
time,  or  timec^  they  are  to  be  each,  respectively,  liberated,  and 
for  ever  set  free." 
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The  bill  charges  that  the  slaves  mentioned  in  the  will,  and 
owned  by  the  testator,  with  their  increase,  are  liable  to  be  dis- 
tributed to  the  complainants  and  the  defendants,  Marshall 
excepted,  as  his  legid  representatives ;  but  that  James  Mar- 
shall refuses  to  distribute  them,  or  any  of  them,  apd  denies  tliat 
they  are  any  part  of  the  estate  by  him  to  be  distributed,  alleging 
that  by  the  terms  of  the  will  they  are  to  be  set  free  at  the  times 
specified  in  the  wilL  That  the  said  James  Marshall  did  pre- 
sent a  petition  to  the  county  court  of  Williamson  county,  pray- 
ing the  court  to  set  free  a  certain  number  of  the  said  slaves, 
to  wit.  Jack,  Ben,  Thomas^  Eliza  and  Cynthia ;  and  the 
court,  supposing  they  had  power  to  do  so,  granted  the  prayer 
of  the  petition,  and  declared  them  free;  which  proceedings  the 
bill  charges  were  coram  non  judice  and  void,  as  the  court  had 
no  j^wer  to  set  the  said  negroes  free,  unless  the  testator  had, 
in  his  life  time,  presented  a  petition  for  the  purpose. 

The  bill  further  charges,  they  are  advised  that  by  the  laws 
of  the  state  of  Tennessee  slaves  cannot  be  set  free  by  last  will 
and  testament,  or  by  any  directions  therein ;  and  that,  conse- 
quently, ail  the  said  slaves^  with  their  increase,  are  liable  to  be 
distributed  among  the  legal  representatives  of  the  testator. 
That  if  the  law.  authorized  a  testator  to  direct  his  slaves  to  be 
set  free  by  a  given  period,  or  at  their  arriving  at  a  particular 
age,  yet  they  are  still  slaves  until  that  period  arrives ;  and 
that  all  their  increase,  born  after  the  death  of  the  testator,  hot 
before  they  were  actually  set  free,  are  slaves,  and  as  such  are 
liable  to  distribution. 

The  bill  prays  for  an  account  of  the  hire  of  the  slaves,  and 
for  their  distribution,  and  for  an  injunction,  8lc. 

The  defendant,  James  Marshall,  executor  of  the  last  will 
and  testament  of  Patrick  M'Cutchen,  demurred  to  the  bill,  and 
the  circuit  court  sustained  the  demurrer,  and  ordered  the  bill 
to  be  dismissed. 

The  complainants  appealed  to  this  court. 

The  case  was  submitted  to  the  court  on  printed  arguments, 
by  Mr  Benton,  with  whom  were  Mr  Washington  and  Mr  Terger, 
for  the  appellants ;  and  Mr  White,  for  the  appellees. 

The  counsel  for  the  appellant  first  referred  the  court  to  the 
following  extract  from  the  will. 
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*<  I  give  and  bequeath  to  my  beloved  wife  Hannah,  during  ! 

her  natural  life,  the  tract  of  land  on  which  I  now  live,  together 
with  all  its  appurtenances  and  the  residue  of  the  slaves,  the  I 

slaves  subject  to  an  arrangement  to  be  made  in  a  subsequent 
article  of  tiiis  testament.''  j 

They  said, 

That  the  slaves,  in  a  subsequent  part  of  the  will  he  directs 
to  be  set  free  at  the  time  of  the  death  of  his  wife  Hannah* 
to  whom  he  had  given  them  for  life. 

In  enumerating  his  -slaves  he  says,  that  **  Rose  and  such  < 

children  as  she  shall  have  before  his  wife  dies,  shall  be  set 
free,"  In  relation  to  the  rest  of  his  female  slaves,  he  directs 
them  to  be  set  free,  but  says  nothing  of  their  children. 

IsL  In  the  case  of  Hope  v.  Johnston,  it  was  decided  by  the 
supreme  court  of  this  state,  that  where  a  testator  directs  that 
his  daves  shall  be  set  free,  his  executors  can  have  them  set 
free  upon  petition  in  the  same  manner  as  the  deceased  could 
in  his  life  time.    See  the  case,  Yerger's  Rep. 

If  thi9  case  be  the  law,  it  is  probable  that  all  the  slaves 
who  were  directed  to  be  set  free  at  the  death  of  Mrs 
M'Cutchen,  would  be  entitled  to  their  freedom  ;  but  still  a 
question  arises  as  to  the  children  who  were  born  before-  that 
period. 

Mrs  M'Culchen  had  but  a  life  estate :  the  slaves,  after  her 
death,  belonged  to  the  distributees  of  M'Cutchen,  until  they 
are  set  free.  The  will  does  not  of  itself  operate  as  a  gift  of 
freedom;  the  assent  of  the  state  must  be  had  before  they  can 
be  free ;  this  may  never  be  given. 

It  is  settled  in  this  state,  that  the  increase  of  slaves  born 
during  the  continuance  of  a  particular  life  estate,  does  not  be- 
long to  the  tenant  for  life.  Glasgow  v.  Flowers,  1  Hay's  Rep. 
234,  and  Terns  v.  Potter,  same  page ;  Preston  v.  M'Oaughty, 
Cooks  Rep.  lis. 

It  was  the  early  doctrine  of  the  courts,  that  a  limitation  of 
chattels  for  life,  gave  the  absolute  interest,  but  that  notion  is 
now  exploded ;  and,  consequently,  where  slaves  are  given  for 
life,  with  remainder  over,  the  first  legatee  takes  only  the  specific 
interest  given,  and  the  right  of  absolute  property  rests  in  the 
remainder  man.  The  cases  above  cited,  and  t  Roper  on  Le- 
gacies, 351.     So,  where  rhere  is  a  devise  for  life  alone,  the 
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property/after  life  interest,  tests  in  the  distribatees.    Berth  v. 
Leyinom,  3  Condensed  Chancery  Rep.-  660,  or  4  Russell's  Rep. 
963. 

In  this  case,  then,  there  was  a  devise  for  life,  of  the  slaveb, 
with  a  reversion  or  vested  interest  in  the  distributees  of  M'Cut- 
cheh — subject,  however,  to  be  divested  by  the  court,  upon  pe- 
tition, setting  them  free.  That  it  is  a  vested  interest,  subject 
to  be  divested,  is  proved  by  the  case  of  Doe  v.  Martin,  4  Term 
Rep. 

The  next  question  is,  what  is  the  condition  of  children  bom 
after  a  time  has  been  fixed  for  their  mother  to  obtain  her  free- 
dom, but  before  the  time  arrives,  and  before  she  is  actually 
free  ? 

In  this  case  it  would  seem  that  the  testator  only  intended 
that  his  then  slaves  should  be  freoi  and  not  their  issue,  except 
Rose's,  because  he  expressly  says  that  Rose  shall  be  free  at 
the  death  of  his  wife,  and  all  her  children  born  before  that 
period.  But  in  speaking  of  the  other  female  slaves^  he  directs 
them  to  be' set  free,  but  says  nothing  of  their  issue.  But  in- 
dependent of  this,  the  law  is  clear,  that  the  issue  must  follow 
the  condition  of  the  mother.  In  M'Cutchen's  will,  the  slaves 
were  not  free  ;  they  had  only  a  right  to  future  freedom,  and 
that  depending  upon  a  contingency,  to  wit,  whether  the 
county  court  would  grant  the  petition.  Until  the  period 
arrives  when  they  are  to  become  free,  they  remain  slaves  -^  if 
they  die  before  that  time,  they  die  slaves :  they  are  in  fact 
slaves;  but  entitled  to  be  set  free  in  future. 

Suppose  a  man  devises,  that  if  A  is  elected  president,  his 
female  slave  B  shall  be  free, — she  has  a  child  born,  and  after 
its  birth  A  is  elected : — is  not  the  child  a  slave,  although  its 
mother,  after  that  event  has  happened,  is  free  1  Was  it  not 
born  whilst  the  mother  was  a  slave  1    Surely  it  was. 

Most  of  our  rules  (except  statutory  provisions)  arc  derived 
from  the  civil  law.  By  the  civil  law,  the  issue  of  slaves  enti- 
tled to  future  liberty,  or  entitled  to  it  at  a  fixed  time,  or  upon  a 
contingency,  it  born  before  the  period  arrives  or  the  contin- 
gency happens;  are  slaves.  See  authorities  collected  in  Judge 
Green's  opinion,  2  Randolph's  Virginia  Rep.  241,  242. 

In  Virginia,  the  question  in  the  c^se  of  Maria  v.  Surbaugh, 
the  case  above  alluded  to  in  2  Randolph,  has  been  very  learn- 
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ediy  iBvestigated,  .and  k  uras-  decided  that  the  iarae  weie 

lafienluckyy  the  same  principle  has  been  established.  2 
Bibb*8  Sep.  298. 

So  in  L(>iiisiana.  Cato-v.  Dprgenny's  heirs,  8  Martin's  Rap. 
818. 

So  lA  Maryland.    6  Harr.  and  Gill,  or  Hanis  and  Johnson. 

At  the  time  those  negroes  were  b<Nm,  to  whom  did  they  be- 
long t  Not  to  the  tenant  for  life,  that  is  dear.  Not  to  their 
mothers,  for  they  were  slaves  at  the  time,  and  could  hold  no 
property.  They  must  have  belonged  to  the  distributees,  be- 
cause their  mothers  did ;  subject  only  to  have  their  interest 
divested  upon  the  happening  of  a  contingency. 

At  the  instant  they  were  born,  they  were  bom  the  property 
of  the  distributees.  This  property  cannot  be  divested,  becanae 
the  will  authorizing  a  divestiture  only  applies  to  their  mothers. 

But  the  case  of  Hope  and  Johnson  is  not  admitted  to  be  law. 
According  to  the  laws  of  Tennessee,  no  man  can  emancipate 
his  slaves,  by  will.  The  acts  of  1777  ch.  6, 1779  ch.  18, 
1788  ch.  20,  apd  1801  ch.  27,  all  declare  that  no  slave  shall 
be  emancipated  except  for  meritorious  services,  to  be  adjudged 
of  by  the  county  court.  These  acts,  in  their  details,  prescribe 
the  method  of  proceeding  in  cases  of  emancipation ;  require 
security  to  be  given  that  the  dlove  to  be  manumitted  shall  not 
become  a  public  charge ;  and  provide  for  the  sale  of  the  slave, 
when  the  master  suffers  him  to  go  at  large,  or  attempts  J[o  free 
him,  without  complying  with  the  directions  of  the  law. 
Emancipation^  therefore,  cannot  take  place  consistently  with 
these  acts,  by  mere  testamentary  regulation. 

It  would,  at  .first  view,  seem  to  be  strange,  that  a  man  could 
not  renounce  any  right  possessed  by  him.  But  slaves  are  a 
species  of  property,  the  right  to  which  the  policy  of  society 
fori)ids  to  be  relinquished,  without  the  sanction  of  the  public 
authorities.  Their  assent,  in  the  present  instance,  Was  not 
given  during  the  life  time  of  the  testator ;  and  so  soon  as  he 
died,  the  situation  of  the  property  was  so  altered  that  at  eould 
not  be  given  without  the  precedent  application  of  the  succeed- 
ing owners.  The  declaration,  therefote,  which  is  contained  in 
the  will  under  which  these  negroes  claim  their  freedom, 
amounts  to  nothing  mote  than  an  expression  of  a  wish  or  in- 
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tenUoD  OD  the  part  of  the  testator,  that  they  should  be  iroe ; 
but  no  act  of  manumission  was  consummated  by  the  wilL 

To  counteract  this  position,  the  case  of  Hoipe  v.  Johnson,  de- 
cided by  the  suprefkie  court  of  Tennessee,  will  probably  be 
cited.  That  case,  when  properly  understood,  so  far  as  it  c<m- 
tains  any  thing  touching  the  present  controversy,  is  an  autho- 
rity for  ATCutchen.  The  will  of  David  Beattie  was  as  follo¥rs 
— ^**  I  will  and  bequeath  that  the  plantation  I  now  .live  <»» 
be  sold  at  public  or  private  sale,  to  the  best  advantage,  and  the 
proceeds  thereof  laid  out  in  lands  in  the  Indiana  Territory,  as 
well  situated  as  can  be  procured,  and  the  right  thereof  vested 
in  my  negroes,  which  I  now  own,  to  wit,  London,  George,  &c. 
each  and  all  of  whom  I  give  their  entire  freedom,  and  the  set- 
tling of  them  on  the  above  named  lands,  under  the  direction 
of  my  executor.**  Robert  Johnson  was  the  executor.  Mrs 
Hope,  the  sister  of  Beattie,  and  his  only  heir  at  law,  filed  a  bill 
against  the  executor  to  enjoin  him  from  executing  that  part  of 
the  will  which  related  to  the  sale  of  the  land  and  investment 
of  the  proceeds,  upon  the  ground  of  its  being  a  void  devise,  as 
the  negroes  could  not  be  emancipated  by  will,  and  as  they 
were  the  objects  of  the  devise  in  question.  The  direct  object 
of  the  bill  was  not  to  prevent  the  emancipation  of  the  slaves, 
but  that  matter  was  incidentally  involved  in  the  question  grow- 
ing out  of  the  devise  of  the  land.  Mta  Hope  set  up  no  claim 
to  the  negroes  in  her  bill ;  she  was  willing  that  they  might 
be  just  as  tree  as  the  testator  wished  them  to  be.;  she  only  con- 
tended for  the  land,  that  having  descended  from  her  father. 
The  case  came  on  before  the  court,  in  the  first  instance,  upon 
a  motion  by  the  executor  to  dissolve  the  injunction.  Whyte, 
judge,  delivered  a  very  able,  elaborate,  and  learned  opinion 
in  support  of  the*injunctioo,  and  of  the  grounds  assumed  in  tlie 
bill.  Haywood  and  Emmerson,  judges,  without  either  dis- 
flolving  the  injunction,  or  refusing  to  do,  (and  that  was  the 
issue  which  they  were  called  upon  to  decide)  made  the  colla- 
teral order,  that  the  injunction  should  be  held  up  twelve 
months  longer,  to  give  the  executor  tin  opportunity  of  procur- 
ing the  emancipation  of  the  slayes,  by  any  means  by  whi^h  it 
could  be  accomplished.  Previous  to  the  date  of  this  very  order, 
an  appUcation  bad  been  unsuccessfully  made  bjr  the  executor 
to  the  county  court  of  Davidson,  to  have  said  negroes  emanci- 
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pated.  It  cannot  escape  the  obeervation  of  the  eiipreiiie»  court 
of  the  United  States,  that  had  said  negroes  been  then  (at  the 
time  of  moving  for  tliu  dissolution  of  the  injunction)  actually 
free,  or  that  had  they  been  then  capable  of  taking  by  devise, 
the  executor  would  ba^e  been  entitled  to  an  unconditional  dis- 
solution of  the  injunction.  The  course  taken  by  judges  Hay- 
wood  and  Emmerson,  therefore,  unprecedented  as  it  was, 
proves,  however,  that  until  there  was  a  complete  emancipaiioR 
of  the  negroes,  they  could  not  be  devisees,  and  also  that  they 
were*not  ipso  facto  emancipated  by  the  will.  These  are  the 
reasons  which  have  authorized  us  to  say,  that  the  case  of  Hope 
y.  Johnson,  so  far  as  it  has  any  bearing  upon  this  case,  operates 
in  favour  of  the  appellants. 

The  executor,  taking  advantage  of  the  hint  afibrded  by  the 
aforesaid  anomalous  order  of  judges  Haywood  and  Emmerson, 
applied  to  the  legislature,  and  obtained  the  passage  of  a  special 
law»  having  no  reference  to  any  body  in  the  world  but  him, 
Robert  Johnson,  and  to  no  other  case  of  emancipation  but  that 
of  Beattie's  negroes ;  not  pretending  to  lay  down  any  general 
rule  upon  tl^e  subject,  or  to  legislate  beyond  that  particular 
case ;  whereby  the  said  executor  was  authorized  and  era- 
powered  to  prefer  a  petition  to  any  county  or  circuit  court,  other 
than  that  of  Davidson,  for  the  emancipation  of  said  negroes ; 
and  said  law  further  enacted,  that  the  sentence  or  decree  of 
such  court,  when  made,  should  be  valid,  and  should  entitle  the 
negroes  to  their  freedom.  In  pursuance  of  that  law,  by  which 
the  legislature  assumed  omnipotence,  an  application  was  sub- 
sequently made  to  the  circuit  court  of  Sumner  county,  and  the 
judge  of  that  court  sustained  the  constitutionality  of  a  statute 
which  undertook  to  divest  private  vested  rights. 

After  the  decree  of  Sumner  circuit  court  was  obtained,  under 
the  circumstances  and  in  the  manner  aforesaid,  establishing 
the  freedom  of  Beattie's  negroes  ;  the  counsel  of  the  executor, 
not  relying  altogelhar  upon  the  validity  of  the  decree,  entered 
into  a  Written  agreement  with  the  counsel  of  Mrs  Hope,  where- 
by it  was  admitted  that  the  negroes  were  free,  and  should  be 
so  considered,  whatever  the  supreme  court  might  determine  in 
relation  to  the  land.  In  this  agreement,  the  counsel  of  Mi  3 
Hope  were  certainly  overreached,  as  it  precluded  any  discussion 
as  to  the  ie^ul  rendition  01  the  negroes,  before  said  decree  t^L 
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Bumner  circuit  court,  and  by  virtue  of  it.  The  object  of  Mis 
Hope  in  sanctioning  said  agreement  of  her  counsel,  was  merely 
to  waive  any  claim  lo  the  negroes  as  property,  and  to  go  ozp 
dusively  for  the  recovery  of  the  land.  But,  by  admitting  that 
said  negroes  had  been  emancipated  by  the  dedrse,  or  were  00 
at  any  rate,  the  necessary  implication  arose  that  they,  were 
capable  of  being  eo  emancipated,  notwithstanding  the  legal 
rights  of  Mrs  Hope,  as  attaching  to  them  from  the  situation  in 
which  they  were  left  at  Beattie's  death  ;  and  the  conclusion^ 
that  the  emancipation  of  them  not  having  been  effected  in  the 
testator'd  lifetime,  they  belonged  to  the  executor  as  assets,  and 
afterwards  went  to  the  distributee,  was  entirely  repelled.  In 
this  state  of  the  case  it  was  brought  to  a  final  hearing,  and  the 
bill  dismissed,  Whyte,  judge,  still  dissenting ;  and  the  strength 
of  the  argument  in  favour  of  the  executor,  was  rested  upon  the 
fact  that  the  negroes  were  then  free,  if  not  by  the  decree,  by 
the  8aid  written  agreement. 

It  will  be  seen  from  the  particular  phmseology  of  Beattie's 
will,  that  his  land  was  not  devised  to  his  negroes ;  but  the 
direction  was,  to  his  executor,  to  sell  it,  and  fnvest  the  proceeds 
in  the  purchase  of  other  land  in  Indiana,  and  to  invest  his 
negroes  with  the  title  to  that,  and  settle  them  upon  it.  If  it 
can  be  considered  as  a  devise  of  the  land  to  the  executor,  as  a 
trustee,  it  was  well  enough,  provided  the  trust  was  of  such  a 
nature  as  could  be  executed.  1^  however,  cestui  que  trust 
was  incapable  of  taking,  the  devise  to  the  executor  was  just  as 
void  as  it  he  himself  iiad  been  under  such  a  disability.  In 
diis  case,  the  negroes  not  having  been  freed  by  the  will  of 
lieattie,  they  descended  as  property,  contemporaneously  with 
the  origin  of  the  devise  of  the  land  to  the  executor,  in  trust  for 
tlicm  ;  and,  consequently,  there  was  no  cestui  que  trust  that 
could  be  recognized  as  such,  for  whose  benefit  the  trust  could 
be  executed,  jr  which  could  sustain  the  devise  in  trust. 
1  Wheaton  1,  Baptist  Association  v.  Hact. 

To  avoid  the  operation  of  the  principle  last  adverted  to,  the 
counsel  for  the  executor  contended;  that  the  portion  of  Beattie's 
will  above  quoted,  amounted  to  an  executory  devise  of  the  land 
in  favour  of  the  negroes.  And  that  if  the  object  of  an  execu- 
tory devise  have  not  a  natural  existence,  or  have  no  civil 
capacity,  at  the  death  of  the  devisor,  biH  should  afterwards 
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acquire  it ;  that  the  devise  is  good,  if  the  conUogency  upon 
which  it  is  to  take  effect,  happen  within  proper  time.  The 
general  principle  here  stated,  is  undoubtedly  true ;  but  it  is 
very  much  qualified  in  its  a[^lication  to  the  case  of  Hope  v. 
Johnson.  To  give  it  effect,  the  object  of  such  a  devise  must 
be  capable  in  its  own  nature  of  coming  into  existence,  or  of 
acquiring  the  requisite  faculties  to  take,  independently  ol  the 
conflicting  and  inconsistent  rights  of  other  persons  to  the  sub- 
ject of  the  executory  devise ;  and  it  must  actually  come  into 
existence,  and  acquire  the  faculties,  before  such  adverse  rights 
accrue.  As,  for  example,  an  executory  devise  to  an  imbom 
child,  is  good,  provided  the  child  be  born  before  the  devise  is  to 
take  efiect.  But  if  it  be  not  bom  at  the  time  the  devise  is  to 
take  effect,  although,  had  it  been  born,  it  would  have  taken 
the  property  ;  yet,  not  being  then  bora,  the  property  will  go  in 
a  different  direction  ;  and  having  once  ^ne  in  tl  at  direction, 
•  it  cannot  afterwards  be  recalled,  notwithstanding  the  child 
designated  as  the  executory  devise,  should  be  subseque  tly 
born.  Again,  if  a  person  attainted  is  an  executory  devisee, 
the  devise  will  take  effect,  provided  the  attainder  be  revereed 
before  the  time  appointed  for  that  purpose.  But,  suppose  the 
attainder  be  not  reversed  until  after  the  arrival  of  the  time,  and 
the  property  in  the  mean  time  should  be  cast  upon  another,  jn 
that  case  it  is  very  manifest,  that  the  right  of  that  other  to  it 
would  be  good,  and  the  subsequent  reversal  of  the  attainder 
could  make  no  difference.  Applying  the  principle  thus  ex- 
plained to  the  case  of  Hope  v.  Johnson,  and  it  will  be  seen 
that,  although  there  might  have  been  an  executory  devise  of 
the  land  to  the  executor,  yet,  as  the  negroes  were  the  execu- 
toiy  devisees,  who  were  slaves,  and  as  such  went  as  property 
to  the  distributees,  before  they  were  emancipated,  (if  ever  they 
were  emancipated  at  all)  they  could  not,  therefore,  take  the 
land,  or  its  proceeds,  by  virtue  pf  such  subsequent  emancipa- 
tion ;  and,  indeed,  that  they  were  not,  and  could  not  be  en- 
dowed with  the  capacity  to  take.  To  get  over  this  difficulty, 
Johnson's  counsel  founded  himself  upon  the  agreement  and 
admission  of  Mrs  Hope,  that  the  negroes  had  been  emancipated 
by  virtue  of  the  decree  of  Sumner  circuit  court ;  and  from  that 
fact,,  he  declared  their  capacity  to  take  and  hold  land^  as  exe- 
cutory devisees. 
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Whether  the  direction  contained  in  Beattie's  will  relative  to 
the  disposition  of  his  land,  does  amount  to  an  executory  devise 
of  it,  which  may  well  be  doubted,  it  is  foreign  to  my  present 
purpose  to  inquire.  I  have  now  gone  through  the  analysis 
which  r  intended,  of  the  case  of  Hope  v^  Johnson ;  and  I  have 
but  one  or  two  observations  more  to  make  concerning  it.  It 
will  probably  be  ciled  by  the  opposite  counsel  as  a  decision 
upon  a  statute  of  a  state,  by  its  own  tribunal ;  and  ,he  may,  in 
that  view,  claim  for  it  a  particular  weight  upon  the  supieme 
court  of  the  United  States.  How  far  is  it  a  decision  or  exposi- 
tion of  a  state  statute  !  Only  so  far  as  to  settle  that  slaves 
cannot  be  emancipated  by  wilL  And  so  far  as  I  have  before 
stated,  it  is  an  authority  for  M'Cutchen.  But,  so  far  as  it  re* 
spects  executory  devises,  or  devises  in-  trust,  it  is  a  decision 
founded  on  the  general  principles  o(  the  common  law,  and  is 
no  more  to  be  regarded  by  the  supreme  court  of  the  United 
States,  than  would  be  the  decision  of  any  other  tribunal  equally 
respectable. 

By  the  laws  of  Tennessee,  and  the  practice  under  them^ 
petitions  for  emancipation  are  always  preferred  by  the  owners 
of  slaves,  who  are  desirous  of  coufening  on  them  freedom  ; 
and  the  only  object  of  such  petitions  is  to  obtain  the  public 
sanction,  and  give  the  requisite  guarantee  that  the  slaves,  if 
superannuated,  shall  not  become  a  charge  to  the  community. 
And  the  county  court,  which  is  the  public  organ  for  this  pur- 
pose, has  to  judge  of  the  policy  and  propriety,  in  a  moral  point 
of  view,  of  increasing  the  oumber  of  this  species  of  population* 
Such  being  the  case,  there  is  no  necessity  for  the  service  of 
process  on  any  one  ;  the  very  party  to  be  affected  by  the  de- 
'  cision,  to  wit  the  owner  of  the  slaves,  being  the  petitioner  and 
in  court  But  in  the  proceeding  before  Sumner  circuit  court, 
under  the  special  statute  before  referred  to,  Robert  Johnson, 
the  executor  of  Beattie,  was  the  petitioner  ;  and  Mrs  Hope,  the 
distributee,  to  whom-  the  negroes  really  belonged,  was  not 
cited  to  defend  the  petition,  nor  required'  by  the  law  to  be 
notified  in  any  way  ;  nor  was  she  in  court,  and  the  act  of  the 
court  upon  the  petition  was  wholly  ex  parte. 

Hope  V.  Johnson  is,  moreover,  a  solitary  decision,  of  a  very 
important  character,  which  has  not  been  generally  acquiesced 
in.    And  as  a  proof  that  it  has  not  been  considered  as  sustain* 
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ing  the  priocifde  determined  by  i(^  the  act  of  1829,  cb.  29,  was 
passed ;  for  the  provisions  of  wdich  there  would  have  been  no 
necessity,  if  the  law  had  been  as  attempted  to  be  settled  in  that 
case.  That  act  merely  cairies  out  tbe  principle  of  Hope  v. 
Johnson,  by  making  it  the  duty  of  an  executor,  where  the  will 
of  a  testator  directs  his  slaves  to  be  set  free,  to  prefer  a  petition 
to  the  court  for  that  purpose  ;  and  gives  the  court  power,  **  if 
it  shall  appear  to  them  that  the  slaves  ought  of  right  to  be  set 
free,**  so  to  order  it ;  he  giving  bond  and  security  as  required 
by  former  acts.  It  further  provides,  that  if  the  executor  fails 
or  omits  to  prefer  such  petition,  any  person  may  file  a  bill  in 
equity  as  the  friend  of  the  negroes,  for  the  same  purpose.  The 
act  further  contemplates,  that  if  the  petition  is  filed,  it  must  be 
done  in  the  county  court ;  in  which  case,  it  requires  no  notJce 
to  the  distributee.  And  although  the  act  is  silent  as  to  the 
process  or  manner  of  proceeding,  in  case  the  prochein  ami  of 
the  negroes  should  file  a  bill  in  equity  ;  yet,  it  is  to  be  presumed, 
that  it  was  intended  that  the  proceeding  there  was  to  be  after 
the  manner  of  that  court.  Upon  this  act,  and  his  petition  to 
the  county  court  under  it,  Marehal],  the  executor  of  M'Cut- 
chen,  founds  himself,  in  addition  to  the  authority  of  the  case 
of  Hope  V.  Johnson. 

The  answer  to  that  view  of  the  case  is  simply  this.  That 
by  inevi  table  implication,  according  to  the  terms  of  the  said 
act  of  1829,  slaves  cannot  ipso  facto  be  freed  by  will.  That 
they  are  to  receive  their  freedom  by  an  act  to  be  performed 
after  the  death  of  the  testator.  Then  what  was  the  legal 
condition  of  the  slaves  in  controvert,  eo  instanti  thai  the 
testator  died  1  They  were  undoubtedly  slaves  still.  And  if 
so,  they  were  the  property  of  some  person,  inasmuch  as  the 
title  to  them  could  not  be  in  abeyance.  That  person  must 
have  been  the  distributee,  subject  to  the  right  of  the  executor 
(o  them  as  assets  for  the  payment  of  debts.  Tbey  weie  not 
needed  as  assets,  as  the  attempt  to  emancipate  them  shows. 
Then  how  have  the  distributees  been  divested  of  their  property? 
It  is  said,  by.  this  act  of  the  executor,  done  aAer  the  death  of 
the  testator,  and  the  order  of  the  county  court  made  thereon;  to 
whif  h  the  distributee  was  neither  a  party  nor  a  privy,  and  con- 
cerning which  he  had  no  notice  whatever.  Now  it  is  humUy 
apprehended,  that  the  gift  of  freedom  to  slaves  must  proceed 
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from  the  owner,  with  the  sanction  of  the  court ;  and  that  it 
can,  by  no  possibility,  be  derived  from  one  who  is  not  the 
owner,  although  he  may  sustain  the  character  of  a  court,  or  of 
an  executor !  And  it  is  apprehended  farther,  that  it  was  not 
competent  for  the  court  and  the  executor  to  divest  the  dis- 
tributee of  his  property  without  affording  him  any  opportunity 
whatever  to  prevent  it. 

If  it  were  competent  for  a  testator  to  free  his  slaves  by  will, 
it  would  be  a  most  alarming  doctrine  to  creditors.  To  prevent 
such  a  prejudice  to  creditors,  no  act  of  assembly  has  ever  gone 
BO  far  as  to  prescribe  that  it  might  be  done;  and  I  presume 
that  no  court,  of  common  prudence,  would  permit  an  executor 
to  do  it,  under  any  circumstances,  untilJie  first  adduced  proof 
that  the  creditors  were  all  satisfied,  and  his  administration  com- 
pleted. If  then  slaves  directed  to  be  set  free  by  a  testator^ 
could  be  considered  as  property  for  any  purpose,  after  his  death, 
they  must  be  subject  to  all  the  incidents  of  property  ;.and  would 
consequently  go  to  the  distributee  after  the  satisfaction  of  cred- 
itors. '       ^ 

The  case  of  Hope  v.  Johnson  is  veiy  imperfectly  reported. 
This  is  a  true  and  full  history  of  it. 

Mr  White,  for  the  appellees,  contended  : 

That  the  laws  of  Tennessee  do  not  prohibit  the  emaneipa^ 
tion  of  slaves  by  last  will  and  testament,  and  that  the  execu- 
tors are  authorized  to  observe  the  directions  of  the  will,  if  the 
sovereign  power,  through  the  medium  of  Uieir  legislature  or 
the  judicial  tribunals^,  assent  to  such  emancipation.  The  next 
of  kin  have  no  vested  interest  to  be  affected  by  such  acts  of 
the  legislature,  or  decisions  of  any  tribunal  in  whom  jurisdic- 
tion is  reposed. 

The  act  of  North  Carolina  of  1777,  chap.  6,  sec.  2,  which  was 
in  force  in  Tennessee,  provided,  *Uhat  no  negro  or  mulatto 
shall  hereafter  bo  set  free,  except  for  meritorious  services,  to  be 
adjudged  of  and  allowed  by  the  county  court,  and  license  first 
had  and  obtained  thereupon.*'  The  act  of  the  legislature  of 
Tennessee  of  1801,  chap.  27,  sec.  1,  repealed  and  modified  the 
former  law,  and  allowed  owners  of  slaves  to  petition  the  county 
court  in  all  cases,  not  restricting  their  power  to  the  case  where 
meritorious  services  were  performed.  By  the  act  of  1801,  if 
VOL.  vm. — 2  E 


2S4  SUPRjiiifiE  COURT. 

[H'Cutdim  et  d.  ▼.  ManhiOl  elaL] 
the  court,  upor  examining  the  reasons  set  forth  in  the  petition, 
are  of  opinion  that  acceding  to  the  same  would  be  consistent 
with  the  interest  and  policy  of  the  state,  the  chairman  thereof 
reports  on  the  petition.  Under  the  restrictions  of  that  law 
slaves  can  be  emancipated.  By  the  act  of  1829,  chap*  89,  in 
force  on  the  26th  November.  1830,  when  the  present  bill  was 
filed,  it  was  made  the  duty  of  an  executor,  where  a  testator 
had  by  his  will  directed  any  slaves  to  be  set  free,  to  petition  the 
county  court  accordingly,  and  if  the  executor  refused,  the 
slaves  were  authorized  to  file  a  bill  for  their  freedom.  Upon 
what  ground  can  the  argument  be  supported,  that  the  direc- 
tions of  a  testator  to  emancipate  his  slaves  are  void,  and  that 
the  executor  holds  them  in  trust  for  the  next  of  kini  It  must 
be  because  there  is  a  positive  law  forbidding  such  a  mode  of 
emancipation.  No  such  law  exists.  The  act  of  1777,  it  is 
true,  provided  that  no  slave*  should  be  emancipated  but  for 
meritorious  services,  and  the  county  court  was  the  tribunal  to 
adjudge  whether  those  services  had  been  performed.  To  ad- 
judge between  'whom  1  The  master  and  the  state.  The  act 
of  1801  leaves  out  the  restriction,  and  gives  the  county  court 
general  powers,  because  the  legislature  .had  been  harassed  by 
the  frequent  applications  for  emancipation.  The  question 
arising  in  this  cause  has  been  decided  in  the  supremexourt  of 
errors  and  appeals,  in  the  state  of  Tennessee,  in  the  case  of 
Anne  Hope  v.  Robert  Johnson,  executor  of  the  will  of  David 
Seattle,,  which  was  finally  decided  in  Jfinuary  1826,  and  a 
copy  of  the  record  in  that  cause,  and  the^pinion  of  the  court 
is  submitted  for  the  inspection  of  this  honourable'court.  In  that 
case  the  testator  had  given  his  slaves  their  freedom,  and  the 
bill  was  filed  by  the  next  of  kin  and  heir  at  law,  stating  that 
the  devises  directing  the  emancipation  of  the  negroes,  and  the 
purchasing  of  lands,  were  void,  and  an  injunction  was  granted 
to  prevent  the  removal  of  the  negroes. 

The  cause  first  came  on  to  be  heard  on  the  4th  September 
1821,  and  the  supreme  court  ordered  that  the  executiyr'or  any 
other  of  those  appointed  in  said  ^ill>  who  might  take  upon 
themselves  the  execution  thereof,  should' be  allowed  twelve 
months  from  that  time,  ta  procure  the  emancipation  of  said 
slaves  by  any  legal  means  whatiever.  In  January  1826,  the 
cause  was  finally  heard,  and  the  coiirl  in  the  decree  pronounced 
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tliat  the  devises  and  bequests  in  the  will  were  legal  and  valid, 
and  that  thereby  the  executors  had  full  power  and  authority 
to  procure  the  emancipation  of  the  negroes;  and  to  sell  and  dis- 
pose of  real  estate  for  the  ujse  of  the  negroes.  In  their  opinion 
the  court  says,  ^*  that  no  particular  mode  of  emancipation  is 
specified  by  either  the  act  of  1777  ch.  6,  or  of  1801  ch.  27.  As 
between  the  master  and  the  slave,  the  intent  and  volition  of  the 
master  to  emancipate  may  be  made  known  by  any  species  of 
instrument  that  will  completely  evince  it,  and  then  nothing 
more  is  wanted,  but  the  assent  of  the  state  expressed  by  its  or* 
gan  the  court,  which  may  show  its  determination  by  reporting 
on  the  petition  and  certifying  the  same,  and  by  causing  both 
the  petition  and  report  to  be  filed  amount  the  records  of  the 
court.  The  mind  and  desire  of  the  owner  may  be  as  well  ex- 
pressed by  will,  as  by  deed  or  any  other  instrument ;  and  when 
it  is  made  known  by  his  will  the  duty  of  his  executor  is  to  use 
such  legal  means. as  may  be  effectual  for  the  completion  of  his 
purpose."  No  decision  adverse  to  this  has  been  made  by  the 
supreme  court  of  Tennessee,  and  the  principles  established  by 
that  decision  are  believed  to  be  conclusive,  in  favour  of  an 
affirmance  of  the  decree  of  the.  circuit  coilrt.  The  only  other 
case  in  Tennessee  known  to  the  counsel  of  the  defendants, 
where  the  pow'er  of  emancipation  by  will  is  alluded  to^  is  the 
case  of  ATCutcben  v.  Price,  3  Ha3rwood's  Reports  212.  The 
court  says,  that  **  a  testator  may  direct  that  the  executor  shall 
endeavbur  to  procure  the  emancipation  of  his  slaves;  and  if  the 
executor  can  do  so,  then  all  claims  founded  upon  the  legal  im- 
possibility of  doing  so  vanish." 

It  }ff  true  that  in  North  Carolina  it  has  been  decided  in  the 
case  of  Haywood  v.  Craven's  execu^)r8, 2  North  Carolina  Law 
Repository  i557,  and  some  other  cases  that  a  devise  to  eman- 
cipate slaves  is  void.  But  these  decisions  are  not  applicable  to 
the  state  of  things  in  Tennessee,  for  in  North  Carolina  they 
have  no  law  similar  >rw  the  act  of  Tennessee  of  1801,  ch.  27, 
%ec.  1,  before  mentioned.  Their  decisions  are  founded  upon 
the  acts  of  1741,  ch.  24,  sec.  56,  and  1777,  ch.  6,  sec.  2 ;  and 
their  courts  say,  that  such  devises  are  repugnant  to  positive 
provisions  by  statutes  which  have  pointed  out  one  method  only, 
ia  which  slaves  can  be  liberated,  and  that  in  one  case  only,  to 
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wit,  for  meritorious  services.  Such  is  not  the  law  of  Tennessee, 
and  therefore  the  decisions  in  North  Carolina  have  no  applica- 
tion. 

[t  is  the  settled  law  of  Tennessee,  that  the  issue  of  a  female 
slave  follows  the  condition  of  the  mother.  The  case  of 
Timms  V.  Potter,  1  Haywood's  Reports  234;  Craig  and  others 
V.  Estis,  Cooke's  Reports  381 ;  Preston  v.  M'Gaughey,  Cooke 
lis,  establish  that  the  issue  belong  to  the  remainder  tnan, 
and  not  to  the  tenant  for  life.  These  cases  have  never 
been  disputed.  If  then  the  children  were  born,  of  mothers 
who  were  not  absolutely  slaves,  but  only  for  a  limited  period 
having  a  right  to  their  freedom;  if  the  executor  coqld  pro- 
cure the  assent  of  the  legislature,  or  of  the  sovereign  power: 
does  it  not  follow,  that  the  children  are  entitled  also  to  (he 
privilege  of  freedom  ?  What  was  the  situation  of  the  mother 
at  the  time  of  the  birth  of  the  child  1  Tlie  executors  were 
lequired  to  procure  her  emancipation  at  the  death  of  the  wife 
of  the  testator.  She  was  not  a  slave  in  the  usual  meaning 
of  the  word,  she  was  entitled  to  freedom  unless  that  right  was 
refused  from  principles  of  public  policy,  and  a  court  of  equity 
will  not  prevent  the  executor  from  complying  with  the  direc- 
tions of  thetesfator,  upon  the  application  of  next  of  kin  who 
had  no  vested  interest  at  the  time  of  the  death  of  the  testator. 

2.  But  suppose  the  directions  for  emancipation  are  void,  are 
the  complainants  entitled  to  sustain  this  bill  ?  By  the  codicil 
to  the  will,  Elizabeth  Larkins  is  made  sole  residuary  legatee  of 
the  personal  propeity,  which  should  re.nain  at  the  death  of  his 
wife.  Then  the  executor,  if  he  could  not  legally  emancipate 
the  slaves,  would  hold  them  in  (rust  for  the  residuary  legatee, 
and  not  for  the  next  of  kni.  Slaves  are  personal  property  by 
the  laws  of  Tennessee. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court, 
This  case  comes  lip  by  appeal  from  the  decree  of  the  circuit 
coiu't  of  the  United  States  for  the  district  of  West  Tennessee, 
by  which  the  bill  of  the  complainants  was  dismissed.  The  bill 
states,  that  Patrick  M'Cutchen,  a  citizen  of  the  slate  of  Ten- 
nessce,  departed  this  life  some  time  in  the  year  1812,  having 
shortly  befo%  in  the  same  year,  made  his  last  will  and  testa- 
ment, which,  after  his  death,  hud  l^een  duly  pioved  and  re- 


JANUARY  TERM  1884.  287 

[MTotelMn  ei  d.  ▼.  MarahAll  et  a).] 
corded.      By  which  will,  the  leslator  among  other  things, 
bequeathed  to  bis  wife  Hannah,  dnrhig  her  nalura.'  Ufe,  all  his 
slaves,  and  provided,  that  Ihcy/ specirying  them  by  name, 
should^  at  the  death  of  his  wife,  be  liberated  from  slavery,  and 
for  ever  and  entirely  set  free  ;  except  (hose  that  were  not  of 
age,  or  should  not  have  arrived  at  the  age  of  twenty-one  years 
at  the  death  of  his  wife.    And  those  were  to  be  subject  to  the 
control,  and  under  the  direction  of  his  brother  and  brother-in- 
law,  until  they  were  of  age  ;  at  which  period  they  were  to  be 
liberated.     Samuel  M'Cutchen,  James  Marshall,  and  his  wife 
Hannah,  were  made  executors,  and  all  qualified.     Patrick 
M^Cutchen  died  without  issue.     His  widow  had  the  possession 
of  the  slaves  during  her  life.    And  James  Marshall  is  the  only 
surviving  executor.     The  bill  further  states,  that  the  com* 
platnants  and  the  defendants^  except  Jam^s  Marshall  and  two 
others,  who  are  not  made  parties^  because  they  reside  out  of 
the  jurisdiction  of  the  court,  are  the  distributees  and  next  of 
kin  to  the  testator,  and  that  the  slaves  and  their  increase  are 
liable  to  be  distributed  to  and  among  the  complainants  and  the 
other  next  of  kin;  and  that  the  executor,  James  Marshall, 
refuses  to  distribute  them,  because  the  will  directs  their  eman- 
cipation.    And  that  he  has  actually  presented  a  petition  to  the 
county  court  of  Williamson,  and  procured  the  emancipation  of 
some  of  them.    And  the  bill  charges,  that  the  county  court ' 
had  no  power  to  emancipate  upon  the  application  of  an  execu- 
tor.   That,  by  the  laws  of  Tennessee,  slaves  cannot  be  set  free 
by  last  will  and  testament,  or  by  any  directions  tlierein.    That 
if  the  law  does  authorise  emancipation,  that  they  are  still  slaves 
until  the  period  for  emancipation  ;  and  that  the  increase  born 
after  the  death  of  the  testator,  and  before  their  mothers  were 
actually  set  free,  are  slaves,  and,  as  such,  liable  to  be  distrib- 
uted.    The  bill  then  states  the  names  of  the  several  children, 
bom  after  the  death  of  the  testator ;  and  prays  an  account  of 
hire,  and  the  distribution  of  all  the  slaves  and  their  increase  ; 
and  an  injunction  to  prevent  the  executor  from  proceeding  to 
establish  the  freedom  of  the  negroes,  or  removing  them  be- 
yoad  the  jurisdiction  of  the  court,  and  also  for  general  relief. 

This  statement  of  the  allegations  in  the  bill,  thus  far,  is  all 
that  is  necessary  for  the  purpose  of  raising  the  material  ques- 
tions in  the  case^  viz.  the  right  of  the  owner  of  slaves  in  the 


838-  SUPREME  COURT, 

[M'CQt€lieii  et  al.  ▼.  ManhAll  et «!.] 
state  of  Tennessee,  to  manumit  such  slaves  by  bis  last  will  and 
testament.  To  this  bill  there  is  a  demurrer  by  the  executor 
Marshall,  for  want  of  parties,  and  also  because  there  is  no 
equity  in  the  bilL  The  other  defendants  not  having  appeared, 
the  bill  is  taken  for  confessed  by  them,  and  set  for  hearing. 
ex  parte. 

The  demurrer  admits  the  facts  stated  in  the  bill,  and  the 
question  already  mentioned  is  raised  for  the  consideration  of 
the  court. 

As  a  general  proposition,  it  would  seem  a  little  extraordinary 
to  contend,  that  the  owner  of  property  is  not  at  liberty  to*  re- 
nounce his  right  to  it,  either  absolutely,  or  in  any  modified 
manner  he  may  think  proper.  As  between  the  owner  and  his 
sltfve,  it  would  require  the  most  explicit  prohibition  by  law, 
to  restfain  this  right.  Considerations  of  fiolicy,  with  respect 
to  this  species  of  property,  may  justify  legislative  regulatkm, 
as  to  the  guards  e^d  checks  under  which  such. manumission 
shall  take  [dace ;  especially,  so  as  to  provide  against  the  pub- 
lic's becoming  chargeable  for  the  maintenance  of  slaves  so  man- 
umitted. Itbecomesnecessary,  therefore,  toinquire  what  legist* 
lative  provision  has  been  made  in  the  state  of  Tennessee  on  thb 
subject ;  and  it  will  be  found,  that  the  legislature  has  been  grad- 
ually relaxing  the  restrictions  upon  the  right  of  manumission. 
By  the  act  of  North  Carolina  of  1777,  ch.  6,  sect.  2,  which  was 
in  force  in  Tennessee,  it  is  declared,  that  no  negro  or  mulatto 
shall  hereafter  be  sel  free,  except  for  meritorious  services,  to 
be  adjudged  of,  and  allowed  by  the  county  court  The  act  of 
Tennessee  of  1801,  ch.  27,  sect.  1,  modified  the  former  law,  and 
allowed  the  owners  of  slaves  to  petitioa  the  county  court  in  all 
cases ;  setting  forth  the  intention  and  motive  for  such  eman- 
cipation, without  any  restriction  as  to  meritorious  services. 
And  if  the  county  court,  upon  examining  the  reasons,  set 
forth  in  the  petition,  shall  be  of  opinion,  that  acceding  to  the 
same  would  be  consistent  with  the  interest  and  policy  of  the 
state^  they  are  authorised  to  allow  the  manumission,  under  the 
provisions  therein  prescribed,  to  guard  against  the  slave,  bo 
manumitted,  becoming  a  public  charge  for  maintenance. 

This  act  does  not,  in  terms,  extend  the  right  of  applicatioD 
to  the  county  court  for  the  manumission  of  slaves,  to  any  one, 
except  the  owner  of  the  riayes.     And  it  is  argued,  on  the  part 
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of  the  appellants,  that  no  such  application  can  be  made  by  ex- 
ecutors ;  and  that  the  declaration  and  direction  in  the  will  of 
Patrick  M'Cutchen,  in  relation  to  the  manumission  of  his 
slaves,  amounts  to  no  more  than  an  expression  of  a  wish  on  the 
port  of  the  testator,  that  his  slaves  should  be  free ;  bul  did 
not  amount  to  a  manumission,  or  confer  any  authority  on  the 
executor  to  -consummate  the  manumission,  by  application  to 
the  county  court.  And  the  power  of  the  county  court  to 
manumit  on  the  application  of  the  executor,  is  denied  ;  and 
their  proceedings  in  the  present  case,  alleged  to  be  entirely 
void. 

This  question  came  under  the  consideration  of  the  court  of 
appeals  in  the  state  of  Tennessee,,  in  the  case  of  Anne  Hope  v. 
Robert  Johnson,  executor  of  David  Beattie,  decided  in  Janu- 
ary 18£6.  In  that  case  Beattie,  by  his  will,  directed  certain 
parts  of  bis  property  to  be  sold,  and  the  proceeds  thereof  to  be 
laid  out  in  lands  in  the  Indiana  Territory ;  the  right  to  which 
he  vested  in  (he  negroes  he  then  owned,  naming  them.  "  Each 
aiid  all  of  whom  I  give  their  entire  freedom,  and  the  settling 
of  them  on  the  above  lands,  under  the  direction  of  my  execu- 
tor." The  bill  was  filed  by  the  next  of  kin  <  and  heir  at  law  ; 
alleging,  that  the  direction^  with  respect  to  the  manumission 
of  the  slaves,  and  the  purchase  of  the  land,  was  void.  The 
court  decided  that  the  devises  and  bequests  in  the  bill,  were 
legal  and  valid  ;  and  that  thereby  the  executor  had  full  power 
and  authority  to  {»:ocure  the  raanumisenon  of  the  slaves ;  and  | 

to  sell  and  dispose  of  the  estate  for  their  use,  according  to  the  I 

directions  in  the  will.  : 

The  court,  in  pronouncing  their  opinion,  say,  **  that  no  par*  * 

ticular  mode  of  emancipation  is  specified,  either  by  the  act  of 
1777)  or  Qf  1801.  As  between  the  master  and  the  slave,  the 
intent  and  volition  of  the  master  to  emancipate,  may  be  made 
known  by  any  species  of  instrument  that  will  completely  evince 
it ;  and  then  nothing  mof e  is  wanted  but  the  assent  of  the 
state,  expressed  by  its  organ,  the  court ;  which  may  show  its 
determination  by  reporting  on  the  petition,  and  certifying  the 
same ;  and  by  causing  both  the  petition  and  the  repori  to  be 
filed  among  the  records  of  the  court  The  mind  and  desire  of 
the  owner  may  be  as  well  expressed  by  will,  as  by  deed  or  any 
other  instrument ;  and  when  it  is  made  known -by  his  will,  the 
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duty  of  his  executor  is,  to  use  such  legal  means  as  may  be 
effectual  for  the  completion  of  his  purpose." 

This  is  a  judicial  interpretation  by  the  highest  court  in  the 
state,  of  one  of  its  own  statutes,  which  has  always  been  held 
by  this  court  as  conclusive  ;  especially  if  such  interpretation 
has  not  been  called  in  question  in  its  own  tribunals  and  no 
case  has  been  referred  to,  tending  in  any  measure  to  shake 
this  decision.  And  indeed,  it  is  very  much  strengthened,  if 
not  absolutely  confirmed,  by  the  subsequent  act  of  1829,  ch. 
29,  by  which  it  is  made  the  duty  of  an  executor  or. administra- 
tor wiih  the  will  annexed,  where  a  testator  had,  by  his  will, 
directed  any  slaves  to  be  set  free,  to  petition  the  county  court 
accordingly,  and  if  (he  executor  or  administrator  shall  fail  or 
refuse  to  do  so,  the  slaves  are  authorised  to  file  a  bill  for  their 
freedom,  under  certain  regulations  pointed  out  by  the  statute 
(Digest.  Ten.  Laws  327,  where  all  the  laws  are  cc^lected). 

This  act  having  been  passed  since  the  death  of  the  testator 
in  the  case  now  before  us,  and  since  the  manumission  by  the 
county  court  of  Williamson  county  (as  is  presumed,  thou^ 
that  tiroe.does  not  appear  in  the  record),  may  not  ratify  and 
confirm  the  manumissions  in  the  present  case.  Yet  liaving 
been  passed  since,  the  decisioixin  the  case  of  Hope  v.  Executor 
of  Beattie,  it  may  well  be  considered  a  legislativef  sanction  of 
the  construction  which  had  been  given  by  the  court  of  appeals 
to  the  act  of  1801.  At  all  events,  the  decision  in  the  case  of 
Hope  V.  Executor  of  Beattie,  must  be  considered  as  settling 
the  construction  of  the  act  of  1801,  and  authorising  the  execu«- 
tor  to  petition  the  court  for  the  manumission  of  the  slaves,  and 
justifying  the  proceedings  of  llic  court  thereupon. 

This  construction  of  the  «ict  of  1801,  puts^at  rest  the  claims 
of  tiie  appellants  to  all  the  g^laves,  except  the  children  of  the 
females,  which  were  born  after  the  dcntli  of  the  testator,  and 
before  the  death  of  his  widow,  to  whom  all  his  slaves  wore 
bequeathed,  during  her  natural  life.  And  this  class  includes 
the  children  of  Eliza  and  Cynthia  only.  For,  with  respect  to 
Rose  and  her  children,  ihe  testator  declares,  that  upon  the 
death  of  his  wife,  they  sliull  be  liberated  from  slavery,  and  for 
ever  and  entirely  set  free. 

The  question  thf.n  arises,  how  the  children  of  Eliza  and 
Cynthia,  born  during  the  continuance  of  the  life  e«ftate  of  the 
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widow,  are  to  be  considered.  It  U  admitted  to  be  a  settled 
rule  in  the  state  of  Tennessee,  that  the  issue  of  a  female  slave 
follows  the  condition  of  the  mother.  If,  therefore,  ISliza  and 
Cynlhia  were  slaves  when  their  children  were  ix>rn,  it  willfol- 
low  as  matter  of  course,  that  their  childien  are  slaves  alsO' 
If  this  was  an  open  question,  it  might  be  urged  with  some 
force  that  the  condition  of  Eliza  and  Cynthia,  during  the  life 
of  the  widow,  was  not  that  of  absolute  slavery ;  but  was,  by 
the  will,  converted  into  a  modified  servitude,  to  end  upon  the 
death  of  the  widow,  or  on  their  arrival  at  the  age  of  twenty-one 
years,  should  she  die  before  that  time.  If  the  raotherji  were 
not  absolute  slaves,  but  held  in  the  condition  just  mentioned, 
it  would  seem  to  follow,  that  their  children  would  stand  in  the 
same  condition,  and  be  entitled  to  their  freedom  on  their  ar- 
rival at  twenty-one  years  of  nge.  But  the  course  of  decisions 
in  the  state  of  Tennessee,  aud  some  other  states  where  shivery 
is  tolerated,  go  very  strongly,  if  not  conclusively,  to  establish 
the  principle,  that  females  thus  situated,  are  considered  slaves. 
That  it  is  only  a  conditional  manumission,  and  that^  until  the 
contingency  happens,  upon  which  the  freedom  is  to  take  effect, 
they  remain,  to  all  intents  and  purposes,  absolute  slaves.  And 
we  do  not  mean  to  disturb  that  principle.  Cook's  Reports  131, 
9Sl  ;  2  Randolph  228 ;  1  Haywood  234.  The  children  of 
Eliza  and  Cynthia  must,  therefore,  be  considered  slaves  :  and 
the  question  arises,  whether  the  alleg«itions  in  the  hill  are  suf- 
ficient to  call  iipon  the  executor  to  account  for  their  wdges, 
or  to  restrain  him  from  taking  any  measures  to  establish  their 
freedom. 

The  bill  charges,  that  Pleasant  and  ten  others,  naming  them, 
the  children  of  Cynthia  and  Eliza(or  perhaps  Rose),  were  all 
born  after  the  death  of  the  said  Patrick,  and  before  the  time 
arrived,  when,  by  the  directions  of  the  said  will,  they  were  to 
be  set  free ;  and  that  they  are  (if  no  others)  to  be  distributed 
among  the  representatives  of  the  buid  Patrick ;  and  prays, 
that  the  executor,  James  Marshall,  may  be  compelled  to  dis- 
tribute said  slaves  among  the  compltiinunts,  and  account  for 
their  hire  in  the  proportions  to  whtch  tiiey  are  entitled. 

We  think  these  allegations  are  too  vague  and  uncertain  to 
call  upon  the  executor  to  account,  in  any  matiner,  for  those 
children. 

VOL.  viiL— 2  r 
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Iq  the  first  place,  it  is  left  entirely  uQeeriain  which  of 
the  persons  named,  are  the  children  of  Eliza  or  Cynthia. 
They  are  alleged  to  be  the  children  of  Eliza  and  Cynthia  (or 
perhaps  Rose)  ;  that  is,  perhaps  the  children  of  Rose.  Now, 
if  they,  or  any  of  them,  are  the  children  of  Rose,  such  children 
are  expressly  manumitted  by  ihe  will  In  the  next  place,  it 
is  not  alleged  which  of  them  are  the  children  of  Eliza,  and 
which  of  Cynthia.  And,  by  the  will,  a  special  and  different 
disposition  is  made  of  these  two.  The  testator  directs,  that 
Eliza  shall  be  at  the  control  and  under  the  direction  of  Iik 
brother,  Samuel  M'Cutchen,  until  her  arrival  at  the  age  of 
twenty-me  years,  and  then  to  be  set  free.  And,  that  Cynthia 
shall  be  at  the  control  and  under  the  direction  of  James  Mar- 
shall, until  she  arrives  at  the  age  of  twenty-one  years,  when 
she  shall  be  liberated  and  for  ever  set  free. 

The  IhII  does  not  charge  the  appellee  with  having  the  pos^ 
session  or  control  of  these  children ;  pr  that  he  has  received 
any  wages  for,  or.  on  account  of  them.  Nor,  under  the  various 
dispositions  of  these  slaves,  by  the  will  of  Patrick  M'Cutchen, 
will  the  law  charge  the  surviving  executor  with  a  breach  oi 
trust  or  neglect  of  duty,  in  not  taking  the  charge  and  manage- 
ment of  these  children.  If  they  are  slaves,  and  the  complain- 
ants have  a  right  to  them,  they  have  an  adequate  remedy  at 
law,  to  assist  and  enforce  that  right. 

But  it  is  contended,  on  the  part  of  the  appellee,  that,  inde- 
pendent of  all  other  considerations,  the  appellants  have  no 
right  to  these  slaves,  or  any  part  of  them-  -for,  by  the  codicil 
to  the  will,  Elizabeth  Larkins  is  made  sole  residuary  legatee  of 
the  personal  property  which  should  remain  at  the  death  of  the 
testator's  wife;  and  that  slaves  in  Tennessee,  being  personal 
property,  the  executor  holds  them  in  trust  for  the  residuary 
legatee,  and  not  for  the  next  of  kin. 

We  do  not,  however,  think  (his  is*  the  true  construction  of 
the  codicU.  It  professes  to  explain  one  of  the  articles  in  the 
will,  bui,  nbt  to  ma^^e  a  different  disposition  of  the  property 
mentioned  in  that  article.  The  article  referred  to,  is  the  fiOb, 
which  in  the  will  reads  thiM :  «« I  will  and  bequeath  to  the 
said  Patrick  M'Cutchen,  fourth  son  of  my  brother^  Samuel 
ATCutchen,  and  to  Elizabeth  Larkins,  daughter  of  John  Lar- 
kins, by  his  first  wife,  Margaret,  jointly  and  equally,  ike  land 
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on  which  I  now  live,  with  all  its  appurtenances,  together  with 
all  the  rejiiHiiA  of  my  poreonal  property  (slaves  excepted)  which 
shall  remain  after  payment  of  my  just  debts,  &c.,  to  take  eflbci 
at  the  death  of  my  beloved  wife,  &c/^ 

The  codicil  reads  thus :  *^  whereas  some  doubts  may  be  enter- 
tained  respecting  the  construction  of  the  fifth  article,  and  as  I 
find  upon  review  of  the  subject,  I  have  npt  expressed  my  mean- 
ing with  sufficient  perspicuity,  I  declare  this  to  be  my  willand 
meahing  of  the  said  fifth  article  ;  Patrick  M'Cutchec^  named 
in  that  article,  is  to  be  the  joint  legatee  with  Elizabeth  Lar- 
kiiis  of  the  land  only,  and  Elizabeth  Larkins  sole  residuary 
legatee  of  the  personal  property  which  shall  remain  at  the  death 
of  my  wife.** 

The  personal  property  referred  to  in  the  codicil,  must  mean 
the  same  personal  property  mentioned  in  the  fifth  article,  other* 
wise  the  codicil  would  not  be  what  it  professes  to  be,  explana- 
tory of  that  article,  but  would  be  a  difierent  disposition  of  the 
property.  The  codipil  must,  therefore,  be  read  with  the  same 
exception  of  the  slaves  as  is  contained  in  the  fifth  article.  And 
that  the  testator  did  not  intend  to  include  any  slaves  in  this, 
codicil  is  very  evident,  because  by  the  will,  at  the  death  of  his 
wife,  all  his  slaves  were  to  be  manumitted ;  so  that  there  could 
be  no  slaves  to  pass  under  the  residuary  clause  in  the  will,  or 
the  codicil. 

Bui  upon  the  other  grounds  stated  in  this  opinion,  we  think 
the  bill  contains  no  equity  which  entitles  the  appellants  to  re- 
lief. And  the  decree  of  the  circuit  court  dismissing  the  bill, 
is  accordingly  afSrmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  dis- 
trict of  West  Tennessee,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  ordered,  adjudged  and  decreed,  by  this 
court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs. 
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Tb«  eif  hth  Motion  of  Um  Matnto  of  liniiUtioBs  of  Pe^ntjlvuuft  f^xm  the  limtt- 
fttion  of  twentf -one  yaart  m  takinf  a  way  the  rif  bt  of  entry  on  landa :  and 
the  ninth  section  *proyides,  that  if  any  person  or  persons,  having  such  right 
or  title,  be  or  shall  be,  at  the  time  such  right  or  title  first  descended  or  ac- 
^.aed,  within  the  age  of  twenty-one  years/  femes  covert,  &e  ,  then  snch 
lierson  or  pereons,  and  the  heir  or  bein  of  such  person  or  persons  ehall 
and  may,  notwithstanding  the  said  twenty- one  yeare  be  expired,  bring  his 
or  their  action,  or  make  his  or  their  entry,  &«.,  within  ten  yesra  after  at- 
taining full  age,  &c.  The  defendant  in  error  was  born  in  1791 ,  and  was 
twenty-one  years  of  age  in  1812.  An  interest  in  the  property,  for  which 
this  ejectment  was  brought,  descended  to  her  in  ITW.  The  title  of  the 
plaintiff  in  error  commenced  on  tbe  13th  April  1605,  under  deeds  adverse 
to  the  title  of  the  defendant  in  error,  and  dl  oUiers  holding  possession  of 
the  property  under  the  same.  On  the  13th  April  1896,  twenty- one  years 
prescribed  by  Uie  statute  of  limitations  lor  a  right  of  entry  against  her 
possession,  expired ;  and  Che  bar  was  oomplete  at  that  time,  as  more  than 
tan  years  had  run  from  the  time  the  defendant  in  error  became  of  fall  age. 
This  suit  wasnotoommenced  until  May  1630. 

rhis  eonrt  have  frequently  remonstrated  against  the  practice  of  spreading  the 
charge  of  the  judge  at  length  upon  the  record,  instead  of  the  points  excepted 
to,  as  productive  of  no*  good,  but  mubh  ineonrenience. 

't  is  an  admitted  prineiple,  that  a  oourt  of  law  has  concurrent  jurisdiction 
with  a  court  of  chancery,  in  cases  of  fraud*  But  when  matters  alleged  to 
be  firandnlent  are  investigated  in  a  court  of  law,  it  is  the  province  of  a  jnry 
\p  find  the  fiicts,  and  determine  their  character. 

Fraud,  it  is  said,  wiU  never  be  presumed,  though  it  may  be  proved  by  circum- 
stances. Now,  where  an  act  does  not  necessarily  import  fraud ;  where  it 
has  more  likely  been  done  through  a  good  than  a  bad  motive,  fraud  should 
never  be*  presumed. 

Even  if  the  grantor  in  deeds  be  justly  chargeable  with  fraud,  but  the  grantees 
did  not  participate  in  it ;  and  when  they  xeceived'  their  dAeds  had  no  know- 
ledire  of  it,  but  accepted  tne  same  in  good  faith,  tlie  deeds  upon  iheir  face 
purporung  lo  convey  a  title  in  fee,  and  showing  the  nature  ai|d  extent  ot 
the  premisss  :  there  can  be  no  doubit  tne  deeds  do  giv«ook>nr  of  title  ni|der 
the  statute  of  limitations. 

ERROR  to  the  district  court  of  the  United  States,  for  tlie 
western  district  of  Pennsylvania. 

This  case  was  submitted  to  the  court  upon  printed  argu- 
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mentSy  by  Mr  Walls  for  the  plainfiflT  in  erior,  and  Mr  Pcltcr- 
lYijin  for  llic  defendants. 

The  case  is  fully  stated  in  ttie  opinion  of  the  cotnt.  As  the 
decision  of  the  court  was  upon  the  application  of  the  statute  of 
•  limitations  of  Pennsylvaniaonly ;  the  arguments  of  the  counsel, 
upon  other  points  presented  to  the  courts  are  omitted.  Upon 
the  effect  of  the  statute  of  limitations  on  the  case:  the  counsel 
for  the  plaintifis  in  error  contended,  that  the  defendant  having 
shown  an  actual,  adverse,  notorious  and  continuous  possession 
of  the  land  in  controversy,  from  the  year  1799,  until  after  the 
institution  of  this  ejectment ;  and  liaving  also  exhibited  deeds  of 
conveyance  for  the  same,  dated  the  24th  of  November  1804,  and 
the  ISth  of  April  1805,  from  John  Ormsby  to  Isaac  Gregg  and 
Sidney  his  wife  :  the  court  erred  in  their  charge,  to  the  jury, 
(hat  the  defendant  was  not  protected  by  the  statute  of  limita- 
tions. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  CourL 
An  action  of  ejectment  was  originally  commenced,  be- 
tween the  above  parties  in  the  district  court,  which  possessea 
circuit  court  powders,  for  the  western  district  of  Pennsylvania, 
and  a  judgment  was  obtained  by  Sayre  and  wife,  to  recover  pos- 
session of  certain  lots  of  land  within  the  original  manor  of 
Pittsburgh.  To  reverse  this  judgment,  a  writ  of  error  was  pro- 
secuted, whicli  brings  the  case  before  this  court. 

On  the  trial  in  the  district  court,  a  bill  of  exceptions  waa 
taken,  out  of  which  arise  certain  points  that  are  now  to  be 
considered  and  decided.  The  bill  of  exceptions  reads  in  par<t, 
as  follows.  "And  the  counsel  for  (he  plainliffs,  to  maintain 
and  prove  the  issue,  gave  in  evidence,  among  other  matters,  a 
deed  from  John  Penn,  Jun.  and  John  Penn  to  Nathaniel  Bed- 
ford, dated  the  31st  day  of  May  1786,  for  sixty-two  acres  of 
land  on  the  Monongahela  river,  in  the  manor  of  Pittsburgh, 
being  acknowledged  on  the  Ist  day  of  June  1786,  in  the  city 
of  Philadelphia,  and  duly  recorded,  &c.;  also  an  assignment, 
indorsed  upon  said  deed,  of  all  the  right,  title,  claim  and  inte- 
rest of  the  said  Nathaniel  Bedford  to  the  premises,  to  Mrs  Jane 
Ormsby,  dated  the  1st  day  of  June  1786,  and  duly  acknow- 
ledged,  &c.;  also  a  certificate  of  the  recorder  of  the  county  of 
Washington,  dated  the  15th  of  October  1831,  (hat  there  is 


246  SUPREME  COURT. 

[Gregf  T.  The  I^assee  of  Sayro  «nd  Wife.] 
no  record  of  the  transfer  of  the  title  to  the  premises  aforesaidi 
by  said  N.  Bedford  to  Mrs  Jane  Ormsby,  m  the  office  of  Wash 
ingtoQ  eounty.  It  was  tiieo  admitted,  by  the  attorneys  for 
the  parties,  that  the  children  of  John  and  Jane  Onnsby  were: 
Mrs  Bedford,  who  died  on  the  8th  of  July  1790,  without  issue ; 
John  Onnsby,  Jun.,  who  died  in  August  1795 ;  Joseph  B. 
Ormsby,  who  died  on  the  20th  of  December  1803 ;  Oliver 
Ormsby,  who' died  in  the  year  1832 ;  and  the  present  defend- 
ant, Mrs  Sidney  Gregg,  who  is  the  only  survivor,  and  under 
the  providence  of  God  a  lunatic. 

It  was  further  admitted,  that  Mrs  Jane  Ormsby,  the  wife  of 
John  Ormsby,  died  intestate,  on  the  13ih  day  of  June  1799, 
and  that  her  husband,  John  Ormsby,  died  on  the  19th  day  of 
December  1806." 

The  possession  of  Mrs  Gregg,  of  the  U^enty-five  acres^  and 
of  the  eight  acres  and  one  hundred  and  twenty-two  perches, 
tlie  upper  part  of  the  sixty-two  acre  tract,  w£ls  then  admitted 
by  the  counsel  for  the  defendants. 

The  plaintiffs  further  offered  in  evidence,  a  petition  to  the 
orphan's  court  of  the  county  of  Allegheny,  signed  by  O.  Orms- 
by  and  N.  B.  Craig,  the  committee  of  Mrs  Sidney  Gregg,  and 
filed  in  November  term  1828. 

Among  other  evidence,  the  counsel  for  the  defendants 
proved,  by  the  testimony  of  John  Hutchinson,  that  he  had 
known  the  family  of  Mr  Ormsby  for  forty  years,  and  lived  as 
a  tenant  under  the  old  gentleman  and  his  son  Oliver  Ormsby, 
about  thirty-five  years,  and  sometimes  in  their  families,  before 
old  John  Ormsby's  death.  Isaac  Gregg,  his  son-in-law,  as 
early  as  1799,  employed  hands  to  clear  out  the  piece  of  pro- 
perly where  the  ferry  house  now  stands;  the  part  next  the 
hill  being  cleared,  and  the  part  next  the  river  beings  in  woods. 
That  the  said  Gregg  employed  his  brother  and  himself,  who 
cut  off  the  timber  into  cord  wood  ;  that  Mr  Gregg  was  can- 
tious  in.  showing  them  the  lines  marked  by  a  post  on  the 
bank,  and  a  butterwood  tree  blazed,  four  or  five  rods  abov^  the 
FOR  that  fejk  into  the  river,  that  we  should  not  cut  the  tim- 
ber heAow  it,  as  the  land  belonged  to  Mr  Ormsby ;  that  in  the 
year  1800,  Mr  Gregg  employ^  them  to  go  up  the  hill,  and  to 
cut  timber  to  build  a  house  and  four  fences ;  and  m  the  autumn 
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of  1800,  the  house  was  put  up  by  them,  and  that  he  paid  them 
seventy-five  or  eighty  dollars  for  doiug  iL'' 

'^Mr  Gregg  put  Alexander  Gibson  as  a  tenant  in  the  house, 
who  occupied  it  that  fall  and  the  suceeediag  winter,  and  made 
an  agreement  with  Mr  Gregg,  to  rent  it  for  several  years,  but 
afterwards  abandoned  iL" 

*^  Samuel  Emmet  went  into  the  house  in  the  spring  of  1801, 
and  occupied  it  for  a  great  number  of  years.  George  Kintzer 
was  in  it  for  many  years  after  Emmet.  Andrew  Rearick  was 
there ;  and  Young  lived  in  it  a  year ;  George  Bonners  for  six 
months;  Jacob  Drake  for  three  years.  These  tenants  were  all 
put  in  by  Isaac  Gregg  and  his  family.  Witness  also  stated, 
that  he  recollected  that  Isaac  Gregg  got  another  lot  adjoining 
the  twenty«five  acre  lot,  and  between  it  and  the  brjdge,  about 
twenty-nine  years  ago.  Mr  Gregg  was  to  allow  John  Tate, 
his  tmanl,  out  of  the  rent,  for  putting  up  a  barn,  and  witness 
asBtsted  him,  &c.  Oa  the  twenty-five  acre  lot,  there  Was  the 
ferry  house,  a  .stable  and  a  large  shed:  these  improvements 
were  all  made  by  Mr  Gregg.  The  fences  were  put  round  the 
upper  lot  in  1800;  the  lower  lot  was  fenced  long  before.  The 
fences,  since  that  time,  have  been  kept  up,  and  the  witness 
never  understood,  that  any  onej  except  Mr  Gregg,  had  any 
claim  to  the  lots.  Witness  refers  to  the  two  lotjs  in  contro- 
versy.'* 

*^  James  Ross,  Esq.  testified,  an)ong  other  things,  that  he 
was  acquainted  with  John  Ormsby's  family  in  1782.  In 
1784,  Colonel  Woods,  as  the  agent  of  the  Penns,  surveyed  the 
sixty-two  acres  in  controversy,  and  noted,  in  his  draft,  that 
tiie  tract  was  platted  for  John  Ornisby.  After  the  reservation 
of  this  lot,  from  Mr  Ormsby,  the  manor  was  subdivided.  Mr 
Woods  and  Mr  Brackenridge,  who  were  the  counsel  for  Mr 
Ormsby,  recommended  that  the  $]eed  should  be  taken  out  in 
the  name  of  Mrs  Ormsby ;  and  Doctor  Bedford,  her  son-in- 
law,  proceeded  to  Philadelphia  for  that  purpose,  and  brought 
back  the  title ;  the  consideration  money  had,  probably,  been 
accumulated  by  Mrs  Ormsby.  Isaac  Gregg  was  in  possess- 
ion of  the  property  before  the  dates  of  the  deeds  to  him.  In 
1802,  Mr  Gregg  had  the  ferry,  and  he  and  bis  tenants  have 
held  possession  ever  since. 

^^  Other  witnesses  were  examined,  who  corroboruted  tiic  facts 
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already  stated.  Defeadanta  also  produced,  and  read  in  evt- 
dence,  two  deeds ;  the  first  from  John  Ormsby)  Jun.»  to  Isaac 
and  Sidney  Gregg,  dated  the  24th  day  of  November  1804» 
which  had  been  duly  acknowledged  and  recorded,  for  twenty- 
five  lucres  of  the  land  in  dispute;  and  also  a  deed  from  the 
same  to  Sidney  Gregg,  dated  the  13th  of  April  1805,  for  eight- 
acres  and  one  hundred  and  twenty-two  perches.  Several 
leases  of  the  tenants  of  Isaac  Gregg  and  his  family  were  read, 
and  proof  was  made  of  tlie  payment  of  taxes  on  the  lots. 
The  defendants  also  read  in  evidence,  the  will  of  Joseph  B. 
Ormsby,  and  reference  was  made  to  an  action  of  partition,  in- 
stituted by  the  plaintifTs  ^..gainst  the  defendants,  in  which  a 
judgment  had  been  rendered  in  favour  of  defendants;  to  re- 
verse which  judgment,  a  writ  of  error  was  brought,  and  was 
still  pending  in  the  supreme  court  of  Pennsylvania.'* 

The  plamtifls'  counsel  then  proved,'  by  the  testimony  of 
Samuel  Pettigrew,  Esq.,  that  he  was  one  of  the  viewers  ap- 
pointed by  the  orphan's  court,  under  the  petition  of  the  23d  of 
December  1832,  before  referred  to ;  that  the  viewers  went  on 
the  ground,  and  allotted  a  portion  of  the  upper  part  of  the  tract 
to  Mrs  Gregg,  and  the  lower  part  to  Mrs  Ormsby. 

The  counsel  for  the  defendants  then  offered  to  prove,  by  the 
testimony  of  H.  M.  Watis,  who  was  attorney  for  Mr  Ormsby, 
and  presented  the  petition  above  referred  to,  that  it  was  done 
at  the  instance  of  Mr  Ormsby,  for  the  purpose  of  establishing 
bis  title  to  the  lower  part  of  the  tract ;  that  at  the  time  said 
petition  was  signed,  it  was  done  reluctantly  by  Mr  N.  B.  Craig, 
as  the  committee  of  Mrs  Gregg,  and  understood  that  Mrs 
Gregg  had  heretofore  claimed  the  portion  of  the  tract  she  oc- 
cupied in  severalty,  and  that  the  said  petition,  and  the  decree 
of  the  court  upon  it,  were  not  to  aflect  her  righL  Which  testi- 
mony, on  being  objected  to,  was  overruled  by  the  court. 

The  evidence  being  closed,  the  counsel  for  the  defondants 
prayed  the  court  to  ii^struct  the  jury  on  the  following  points. 

1.  To  entitle  the  plaintiffs  to  recover,  on  the  ground  thai 
Mrs  Sayre  is  a  child  and  heir  of  John  Ormsby,  they  must 
prove  that  there  was  an  actual  marriage  between  him  and  her 
mother. 

2.  That  the  statute  of  limitations  does  apply  to  tenants  in 
common  ;  and  if  the  jury  shall  believe  that  the  land  in  ques- 
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Uoa  belonged  to  Jane  Ormsby,  aod  descended  to  Mary  Sayre 
and  the  other  heirs,  yet  the  statute  of  limitations  would  be  a 
bar  to  plaiiiti&'  recovery,  if  there  was  an  actual  adverse 
and  continuous  possession  in  the  defendant,  and  thosQ  under 
whom  she  4>laims,  foe  twenty-one  years* 

S.  Thatif  the  jury  ahall^believe  the  testimony  of  James  Ross, 
John  Hutchipson  and  George  Kin(zer,  the  facU  sworn  to  by 
them,  establish  that  kind  of  actual  continuous  and  adverse  pos- 
session, acknowledged  by  the  courts,  as  coming  up  to,  and  fully 
within  the  statute  of  limitations.  Several  other  points  were 
made  in  the  special  prayer  for  instructions,  but  it  is  not  import* 
ant,  now,  to  advert  to  them. 

The  court  instructed  the  jury  in  substance,  that  the  deeds 
from  John  Ormsby  to  the  defendants,  dated  in  the  years  1804 
and  1805,  and  which  purported  to  convey  the  fee  simple,  in 
consideration  of  natural  love  and  affection,  did  not  transfer  the 
fee,  as  Ormsby  only  had  a  life  estate  in  the  piemises.  ^^  That 
the  deed  of  the  husband  cannot  pass  his  wife's  lands,  and  no 
possession  of  the  lands  by  the  grantee,  under  the  grant,  can 
create  a  presumption  of  title,  or  become  adverse  to  the  true 
owner.  An  act  or  deed  which  is  void,  cannot  be  the  founda- 
tion of  an  adverse  possession,  for  it  can  give  no  colour  of  title ; 
and  a  void  title  is  not  such  a  conveyance  as  that  u  possession 
under  it  will  be  protected,  under  the  statute  ^of  limitations. 
The  conveyance  of  N.  Bedford  to  Jane  Ormsby,  was  indorsed 
on  the  deed  from  the  Penns  to  N.  Bedford  ;  and  the  convey- 
ance by  John  Ormsby  to  Isaac  and  Sidney  Gregg,  recites  the 
conveyance  to  Bedford.  It  must,  therefore,  be  presumed,  that 
John  Ormsby  had  possession  of  the  deed  from  the  Penns  to 
N.  Bedford  ;  and  that  he  at  least  was  conusant  of  the  title  of 
the  heirs  of  Jane  Ormsby.  The  deeds  to  Isaac  Gregg  and  to 
Sidney  Gregg,  set  fortb  a  conveyance  from  N.  Bedfoid  to  John 
Ormsby ;  such  a  conveyance,  however,  was  never  made ;  and 
while  that  is  admitted,  the  recital  is  attempted  to  be  justified 
on  other  grounds.  It  is  clear,  that  the  deed  from  N.  Bedford 
to  Jane  Ormsby,  was  withheld  from  the  record  by  John  Orms- 
by; and  there  is  evidence  enough  to  infer  that  itwas  suppressed 
by  him,  for,  being  in  [K)ssessiou  of  the  deed,  he  Iiad  power  to 
direct  it  to  be  recorded.  His  omission  to  do  so,  his  false  recital 
of  a  deed  to  himself  from  N.  Bedford  for  the  same  land,  and 
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his  concealment  of  the  existence  of  any  conveyance  to  Jan6 
Ormsby,  leave  no  doubt  of  his  intention  to  suppress  that  con- 
veyance. Thid  conduct  was  fraudulent  on  the  part  of  John 
Ormsby ;  and  it  is  not  material,  whether  Isaac  Ghregg  and 
Sidney  Oregg  were  parties  to  it  or  hot,  since- no  estate  can  be 
acquired  by  a  fraudulent  grant :  covinous  conveyance  of  land 
is  as  no  conveyance,  as  against  the  interest  intended  \o  be  de^ 
frauded.  And  it  must  follow,  that  no  act  or  deed  which  is 
fraxidulent,  can  be  the  foundation  of  an  adverse  possession ; 
because,  being  absolutely  void,  and  not  merely  voidable,  it 
cannot  afford  colour  of  title,  and  without  colour  of  title,  there 
is  nothing  by  which  an  adverse  possession  can  be  obtained; 
and  for  this  reason.  The  statute  of  limitations  does  not  ex- 
tend to  cases  of  fraud,  and  only  begins  to  run  from  the  time 
the  fraud  l)ecomes  known  to  the  person  then  having  the  title. 
That  all  purchasers,  for  a  valuable  consideration,  are  affected 
with  constructive^  notice  of  all  that  is  apparent  upon  the  face  of 
the  title  deeds  under  which  they  claim. 

"The  rightof  Sidney  Gregg,  as  one  of  the  heirs  of  John  Orms- 
by, if  any  she  has  as  such,  to  the  actual  possession  of  the  land, 
accrued  after  the  death  of  John  Ormsby,  Jun.     She  may  have 
then  entered  as  one  of  the  heirs  of  Jane  Ormsby ;  and  since 
that  time,  to  the  time  of  bringing  this  suit,  has  held,  as  she 
alleges,  adversely  to  her  co-tenants  in  common,  and  relies  upon 
the  statute  of  limitations  to  protect  her  in  her  claim.     A  pos- 
session to  prevent  a  recovery,  or  vest  a  right,  under  the  statute 
of  limitations,  must  be  actual,  continued,  adverse  and  exclu- 
sive :  and  it  is  a  settled  principle,  that  the  doctrine  of  adverse 
possession  is  to  be  taken  strictly,  and  not  to  be  made  out  by 
inference,  but  by  clear  and  positive  proof.     Every  presumption 
IS  in  favour  of  possession,  in  subordination  to  the  title  of  the 
true  owner ;  and  whenever  an  adverse  possession  is  relied  on, 
there  should  be  some  proof  of  an  actual  ouster.     The  possess- 
ion of  one  tenant  in  common,  is  prima  facie  the  possession  of 
his  companion  ;  and  the  possession  of  the  one  can  never  be 
considered  as  adverse  to  the  title  of  the  other,  unless  it  be  at- 
tended with  circumstances  demonstrative  of  an  adverse  intent 
And  if  one  tenant  in  common  enters  generally,  without  saying 
for  whom,  it  will  be  implied,  that  he  enters  according  to  law ; 
that  is,  for  himself,  and  the  other  tenant  or  tenants.     To  re- 
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but  ibis  presumptioa  of  the  l^Wy  an  actual  ouster  must  be 
proved ;  whicb»  however,  may  be  inferred  from  ciFcumstnnces, 
of  which  the  jury  are  to  judge.  They  may  presume  an  actual 
ouster,  where  one  tenant  in  common  enters  on  the  whole, 
lakes  the  profits  and  claims  the  whole  exclusively,  for  twenty- 
one  years.  Under  such  circumstances,  his  possession  becomes 
adverse,  and  the  act  of  limitations  begins  to  run.  But  a  bare 
perception  of  profits  by  one  tenant  in  common,  is  not  an  ouster 
of  his  co-tenant.  Tbe  statute  will  not  run  where  one  holds  as, 
tenant  in  common,  during  the  minority  of  his  co-tenant.  That 
one  tenant  in  common  may  oust  his  co-tenant,  and  hold  I^ 
severalty,  is  not  to  be  questioned.  But  a  silent  possession  ac- 
companied withr  no  act  which  can  amount  to  an  ouster,  <y  give 
notice  (ohis  co-tenant  that  his  possession  is  adverse,  ought  not 
to  be  construed  into  an  adverse  possession.  What  fact^  con- 
stitute an  ouster,  and  what  adverse  possession,  must  be  deter- 
mined by  a  jury.  The  party  against  whom  the  adverse 
possession  is  claimed  cannot  be  concluded  by  if,  if  he  lalbour 
under  any  of  the  disabilities  pointed  out  in  the  statute ;  or 
where  his  co-tenaant  claiming  adversely,  has  been  guilty  of 
fraud,  by  concealing  or  suppressing  the  title. 

**  If  Isaac  Gregg  entered  upon  the  land  adversely,  fenced  and 
occupied  it  exclusively,  and  that  occupation  has  been  uninter- 
ruptedly continued  for  twenty-one  years,  it  would  be  available 
as  a  bar,  although  Isaac  Gregg  may  have  entered  as  a  tres- 
passer ;  but  the  acceptance  of  the  (Jeeds  from  Jolui  Ormsby  in  < 
1804  and  1805,  although  these  deeds  were' void  as  to  (lie  in- 
heritance, must  lead  to  the  conclusion,  that  he  held  under 
John  Ormsby,  Ben.  The  petition  to  the  orphan's  court  for  a 
partition  of  the  land,  in  December  1828,  supports  this  view  of 
the  case,  and  both  acts  show  a  disaffirmance  of  the  title  by 
settlement  and  improvement,  if  any  existed." 

The  residue  of  the  charge  affirms  principles,  some  of  whicli 
are  not  controverted,  and  it  need  not  be  noticed. 

This  court  have  frequently  remonstrated  against  the  prac- 
tice of  .spreading  the  charge  of  the  judge  at  length  upon  the 
record,  instead  of  the  points  excepted  to,  as  produclivc  of  no 
good,  but  much  inconvenience. 

The  principal  question  in  this  case,  and,  indeed,  iUe  oidy 
one  of  much  importance,  arises  under  the  statute  of  linii<ation^. 
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By  this  statute^  an  adverse  possession  of  twenty-one  year% 
under  a  claim  of  title,  will  bar  a  recovery,  though  the  occupant 
have  no  title. 

Possession  of  the  lots  in  controversy  was  taken  by  the  de- 
fendants, in  the  court  below,  and  is  still  continued,  but  the 
court  instructed  the  jury  that  the  arceptance  of  the  deeds  by 
Gregg  and  wife,  from  John  Ormsby,  Sen.,  in  the  years  1804 
and  1805,  was  an  abandonment  of  their  prior  claim  by  .occu- 
pancy, and  that  they  must  be  considered  as  holding  under  those 
deeds. 

If  it  were  necessary  to  a  decision  of  this  controversy,  the 
correctness  of  this  instruction  might  well  be  questioned. 
Ormsby  had  a  life  estate  in  the  property,  and  it  is  not  seen  how 
the  grantees  of  this  estate  abandon  their  title  in  fee,  or  any 
other  claim,  beyond  that  of  a  life  estate,  which  they  might  have 
to  the  premises.  But,  as  the  decision  of  Che  case  muist  turn 
upon  another  point,  it  is  not  necessary  to  examine  this  one. 

It  is  true,  as  stated  in  the  charge,  that  the  husband  cannot 
convey  his  wife's  land  so  as  to  bind  the  inheritance.  That  as 
be  holds  only  an  estate  for  life  in  such  land,  he  can  convey  no 
greater  interest.  But  were  the  circumstances  under  which  the 
deeds  of  1804- and  J 805,  by  John  Ormsby  to  Gregg  and  wife, 
such  as  to  make  those  deeds  fraudulent,  and  wholly  inopera- 
tive, under  the  statute  of  limitations  ?  And  was  it  immaterial 
whether  Gregg  and  wife  participated  in  this  fraud  of  Ormsby, 
or  had  any  knowledge  of  it,  as  expressly  charged  by  the  court? 

It  is  an  admitted  principle,  that  a  court  of  law  has  concur- 
rent jurisdiction  with  a  court  of  chancery,  iri  cases  of  fraud. 
3ut  when  matters  alleged  to  be  fraudulent  are  investigated  in 
a  court  of  law,  it  is  the  province  of  a  jury  to  find  the  facts,  and 
determine  their  character,  under  the  instruction  of  the  court. 
Ormsby,  in  the  opinion  of  the  districtcourt,  was  guilty  of  fraud, 
in  not  having  the  deed  from  N.  Bedford  to  Jane  Ormsby  re- 
corded, in  reciting  in  his  deeds  to  Gregg  and  wife,  in  1804  and 
1805,  that  a  conveyance  had  been  made  to  him  by  Bedford, 
when  he  knew  that  it  had  been'made  to  Jane  Ormsby  Jiis  wife. 

It  would  be  difficult  to  assign  any  fraudulent  motive  to 
Ormsby,  in  either  of  the  acts  stated.  The  deed,  to  his  wife, 
from  Bedford,  was  valid,  though  it  was  not  recorded  ;  and  that 
he  did  not  withhold  it  from  the  record  with  any  view  to  his 
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peraonal  advantiige,  is  evideDt,  from  tbe  fact  of  his  having  con- 
veyed ihe  property  in  consideration  of  natural  affection,  to  tbe 
ooly  surviving  child  of  himself  and  the  grantee. 

In  making  these  conveyances,  on  whom  did  lie  design  to 
practise  a  fraud?  Not  on  the  grantees,  for  he  received  no 
other  consideration  from  them  than  the  impulse  of  fraternal 
attachment.  Not  on  creditors,  for  it  does  not  appear  that  they 
have  heen  prejudiced.  Did  he  design  to  defraud  his  grand- 
daughter, whoj)rosecuted  the  action  of  ejectment  in  the  district 
court  ?  There  is  no  foundation  in  the  liacts  and  circumstances 
of  the  case  for  such  an  imputation. 

Does  the  recital  in  these  deeds  that  Bedford  had  conveyed 
to  Ormsby,  afford  evidence  of  fmud  1  This  recital  may  have 
been  made,  and,  indeed,  it  would  seem,  under  the  circum- 
stances, was,  most  probably,  made  through  a  mistake  of  the 
law.  Bedford  had  conveyed  to  his  wife  Jane  Ormsby,  and  he 
might  suppose  that  a  feme  covert  could  not  take  an  estate  jn 
fee,  and  that  the  conveyance  enured  to  his  benefit. 

It  appears,  from  the  arguments  of  counsel,  that  this  question 
was  not  considered  entirely  free  from  difBculty,  under  the  laws 
of  Pennsylvania,  among  some  of  the  learned  profession  at  that 
early  day. 

Fraud,  it  is  said,  will  never  be  presumed,  though  it  may  be 
proved  by  circumstances.  Now,  where  an  act  does  not  neces- 
sarilyimport  fraud ;  where  it  has  more  likely  been  done  through 
a  good' than  a  bad  motive,  fraud  .should  never  be  presumed. 
But  it  is  not  necessary  to  decide  whether  these  conveyances 
were  fraudulently  made  by  Ormsby,  or  not.  The  important 
point  is,  to  know  whether  Gregg  and  wife  had  any  knowledge 
of  the  fraud,  if  committed,  or  participated  in  it.  This  know- 
ledge, the  court  charged  the  jury,  was  immaterial ;  as  the  fraud 
of  Ormsby  rendered  the  deeds  void,  and,  consequently,  they 
could  give  no  colour  of  title  to  an  adverse  possession. 

This  instruction  is  clearly  erroneous.  If  Ormsby  be  justly 
chargeable  with  fraud,  yet  if  Gregg  and  wife  did  not  partici- 
pate in  it ;  if  when  they  received  their  deeds  they  bad  no 
knowledge  of  it,  there  can  be  no  doubt  that  the  deeds  do  give 
colour  of  title,  under  the  statute  of  limitations. 

Upon  their  face,  the  deeds  purport  to  convey  a  title  in  fee ; 
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and  having  been  accepted  in  -gooA  faith  by  Gregg  and  wife, 
they  show  the  nature  and  extent  of  their  claim  to  the  premises. 

Ormsby  could  convey  no  greater  interest  in  the  land  than  he 
possessed  ;  but  there  is  no  evidence  to  show  that  the  grantees 
in  this  case  knew  that  his  estate  was  limited,  or  that,  in  accept- 
ing the  deeds,  holding  possession  of  the  property,  and  improving 
it,  they  did  not  act  in  good  faith.  The  possession  which  they 
hold  under  these  deeds  was  adverse  to  8ayre  and  wife,  and 
all  other  persons.  The  titles  were  for  the  whole  property,  and 
in  fee ;  consequently  there  can  be  no  presumption  that  the 
possession  was  held  as  co-tenants  with  the  plaintiffs,  in  the 
court  below.  Both  the  possession  and  the  titles  were  exclu- 
sive ;  and  they  were,  consequently,  adverse  to  all  other  claim- 
ants. 

The  eighth  section  of  the  statute  fixes  the  limitation  of 
twenty-one  years  as  taking  away  the  right  of  entry  :  and  in 
the  ninth  section  it  is  provided,  "  that  if.  any  person  or  persons 
having  such  right  or  title  be,  or  shall  be  at  the  time  such  right 
or  title  first  descended  or  accrued,  within  the  age  of  twenty- 
one  years,  feme  coverts ;  then  such  person  or  persons,  and  the 
heir  or  heirs  of  such  person  or  persons,  shall  and  may,  notwith- 
standing the  said  twenty-one  years  be  expired,  bring  his  or 
their  action,  or  make  his  or  their  entry,  &c.  within  ten  years 
next  after  attaining  full  age,"  &c. 

Mary  Sayre,  the  defendant  in  error,  was  born  in  1791,  and 
she  was  twenty-one  years  of  age  in  1812.  Her  father  having 
previously  died,  an  interest  in  the  property  descended  to  her, 
on  the  decease  of  her  grandmother,  Jane  Ormsby,  in  1799. 

The  second  deed,  from  Ormsby  to  Sidney  Gregg,  was  made 
on  the  13th  of  April  1805,  the  first  one  having  been  executed 
the  year  before.  On  the  13th  of  April  1826,  the  twenty-one 
years  prescribed  by  statute  expired,  and  the  bar  was  complete 
at  that  time,  if  the  possession  had  been  uninterrupted,  as  more 
than  ten  years  had  run  from  the  tirhe  Mary  Sayre  became  of 
full  age.  The  suit  in  the  district  court  was  not  commenced 
until  May  1830. 

As  this  point  decides  the  case,  it  is  not  necessary  to  examine 
other  parts  of  the  charge  to  the  jury.  For  the  re.isons  assigneil, 
the  judgment  of  the  district  court  must  be  reversed. 
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[Gregg  ▼.  The  Leaeee  of  Sayre  and  Wife.] 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States,  for  the 
western  district  of  Pennsylvania,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  district  court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said  district  court, 
for  further  proceedings  to  be  had  therein,  according  to  law  and 
justice,  and  in  conformity  to  the  opinion  of  this  <^ourt* 
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Joseph  MAri^pviLLS  and  others,  appellants  v.  Roderick 
Burt,  complainant. 

Same  Appellants  y.  J.  and  W.  Southgate,  complainants. 

Same  Appellants  v.  William  Neale,  administrator  or 
Francis  Keene,  complainant. 

Same  Appellants  v.  Alexander  Sangston,  complainant. 

Same  Appellants  y.  John  and  Reuben  Withers,  complain- 
ants. 

Same  Appellants  v.  Thomson  Mason,  administrator. 

In  th%  ciremi  court  of  AlexandriAi  in  1817,  Mveral  raili  were  bronght  ageuiel* 
■nndry  indivtduale,  who  had  aoociated  to  form  a  bank,  called  the  Mer- 
chanta  Bank  of  Alexandria.  The  proceedin|^  were  reffulaJly  carried  on 
in  one  of  them,  brodght  by  Romnloa  Riggs;'  and  a  decree  was  pronounced 
by  the  court,  firom  which  the  defendants  appealed.  On  a  hearing,  the  de- 
cree waa  revened  and  the  cauie  remanded  for  further  proceedinga,  in  con- 
formity with  certain  principles  prescribed  in  the  decree  of  roTersal.  It 
appears,  that  decrees  were  pronounced  in  all  the  causes,  though  regular 
proceedings  were  had  only  in  the  case  of  Romulus  Riggs.  Appeals  were 
entered  in  these  cases  from  the  decrees  of  the  court.  Under  such  circum- 
stances, tLc  court  can  only  reverse  the  decree  in  each  case  for  want  of 
a  bill. 

The  whole  business  appearing  to  have  been  conducted  in  the  confidence  that 
the  pleadings  in  the  case  of  Romulus  Riggs  could  be  introduced  into  the 
other  causes,  the  cases  were  remanded  to  the  circuit  court,  with  directions 
to  allow  bills  to  be  filed,  and  to  proceed  thereon  according  to  Uw. 

ON  appeals  from  the  circuit  court  of  the  United  States  for  the 
District  of  Columbia,  in  the  county  of  Alexandria. 

These  cases  were  submitted  to  the  court  by  Mr  Lee,  for  the 
appellants ;  no  counsel  appeared  for  the  appellees. 

Mr  Lee  stated,  that  the  cases  depend  mainly  upon  the  prin- 
ciples of  the  decision  of  the  supreme  court,  rendered  at  January 
term  1829,  in  the  case  of  Romulus  Riggs  v.  The  Btockholdera 
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[Mandeville  et  al.  v.  Burt  et  al] 
of  the  Merchaliis  Bank,  reported  in  2  Peterf>  482,  under  the 
name  of  Mandeville  and  others  v.  Riggs. 

In  the  preebnt  cases,  there  is  an  additional  objection  to  the 
decree  in  each  of  them,  which  is,  that.no  bill  was  ever  filed. 
It  appears,  from  the  proceedings,  that  it  was  agreed,  that  the 
answers  in  the  case  of  Riggs,  were  to  be  filed  in  these  cases ; 
it  is  contended,  that  that  was  to  be  done  when  bills  were 
filed. 

The  appellants  insist  in  these  cases,  on  the  same  objections 
to  the  decree  of  the  circuit  court,  which  were  prged  in  the  case 
of  Riggs,  with  that  of  a  want  of  a  bill. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  decree  pronounced  by  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia,  sitting 
in  chancery,  for  the  county  of  Alexandria. 

A  subpcena,  which  was  regularly  issued,  was  served  on  some 
of  the  defendants ;  after  which  the  record  states,  that  the  com- 
plainant app^red  by  his  attorney,  and  filed  his  bill,  which 
was  taken  for  confessed  against  those  defendants  on  whom 
process  was  served.  The  cierk  certifies,  that  no  bill  appears 
among  the  papers  in  the  cause. 

Several  answers  are  then  filed,  which  purport  to  be  answers' 
to  a  bill  filed,  not  by  the  plaintiff,  Roderick  Burt,  but  by  Rom- 
ulus Riggs.  The  record  contains  several  accounts,  and  a  re- 
port by  certain  trustees  of  an  unchartered  bank,  the  members 
of  which,  as  may  be  inferred  from  the  statements  on  the  record, 
are  the  defendants  in  this  case,  against  whom  the  suit  is 
brought,  to  recover  a  note  or  notes  held  by  the  plaintiff.  The 
court  then  proceeds  to  render  a  decree  in  the  cause,  from  which 
the  defendants  have  prayed  an  appeal  to  this  court. 

There  being  no  bill,  the  .court  cannot  inquire  into  the  merits 
of  this-  decree.  The  regular  course  of  proceeding  would  be, 
on  the  suggestion  of  "diminution,  to  award  a  certiorari  for  a 
fuller  record.  But  no  counsel  appears  Ho  suggest  diminution, 
or  ask  for. a  certiorari;  and  the  court  is  satisfied  that  no  fuller 
record  xould  be  brought  up. 

In  the  year  It5l7,  several  suits  were  brought  against  sundry 
individuals  who  had  associated  to  form  a  bank  called  the  Mer- 
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[Manderille  et  d.  ▼.  Bart  et  al.] 
chants  Bank  of  Alexandria.  The  proceedings  were  regularly 
carried  on  in  one  of  them,  brought  by  Rofnulus  Riggs ;  and 
a  decree  was  pronounced  by  the  court,  from  which  the  defend- 
ants appealed.  On  a  hearing,  the  decree  was  reversed,  (a)  and 
the  cause  remanded  for  further  proceedings,  in  conformity  with 
certain  principles  prescribed  in  the  decree  of  reversal.  It  ap- 
pears that  decrees  were  pronounced  in  all  the  causes,  though 
regular  proceedings  were  had  only  in  the  case  of  Romulus 
Riggs.  Under  such  circumstances  the  court  can  only  reverse 
the  decree  for  want  of  a  bill.  Under  the  particular  circum- 
stances, the  whole  business  appearing  to  have  been  conducted 
in  the  confidence  that  the  pleadings  in  the  case  of  Romulus 
Riggs  could  be  introduced  into  the  other  causes,  the  case  is 
remanded  to  the  circuit  court,  with  directions  to  allow  a  bill  to 
be  filed,  and  to  proceed  thereon  occording  to  law. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Alexandria, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is 
the  opinion  of  this  court,  that  the  decree  of  the  said  circuit 
court,  under  the  circumstances  of  the  case,  should  be  reversed, 
for  the  want  of  a  bill ;  and  that  the  cause  should  be  remanded 
to  the  said  court,  with  directions  to  allow  a  bill  to  be  filed,  and 
to  proceed  thereon  according  to  law.  Whereupon  it  is  consid- 
ered, ordered  and  decreed  by  this  coui't,  that  the  decree  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby  re- 
versed for  want  of  a  bill ;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  circuit  court,  with  directions  to 
allow  a  bill  to  be  filed  in  this  cause,  and  to  proceed  thereon 
according  tx>  law. 

(A)  ft  Peters  483. 
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The  Chesapeake  and  Ohio  Canal  Company,  plaintiff  in 
ERROR  V.  The  Union  Bank  of  Georgetown. 

la  conformitjr  with  the  charter  of  the  Chesapeake  and  Ohio  Caaal  Companj, 
an  inqaisiiion,  issued  atthe  instance  of  the  company,  bjr  a  justice  of  the 
peace,  in  the  county  of  Washington, -District  of  Columbia,  addressed  to  the  . 
marshal  of  the  district,  was  executed  and  returned  to  the  cireuit  eonrt  of 
the  county  of  Washington,  estimating  the  value  of  the  lands  mentioned  in 
the  warrant,  and  all  the  damages  the  owners  would  sustain  by  cutting  the 
canal  through  the  land,  at  one  thousand  dollars.  Certain  objections  being 
filed  to  the  inquisition,  the  court  quashed  the  same ;  and  a  writ  of  error  was 
brought  on  this  judgment. 

By  the  court :  The  order  or  judgment,  in  quashing  the  inquisition  in  thia 
case,  is  not  final.  The  law  authorises  the  court, "  at  its  discretion,  as  often 
as  may  be  necessary,  to  direct  another  inquisition  to  be  taken.'*  The  order 
or  judgment,  therefore,  quashiftg  the  inquisition,  is  in  the  nature  of  an  order 
■ettiog  aside  a  verdict,  for  the  pnrpoee  of  awarding  a  Tenire  faciaa  de  novo. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washington,  in  the  District  of  Columbia. 

This  case  was  argued  by  Mr  Coxe  and  Mr  Swann,  for  the 
plaintiffs  in  error ;  and  by  Mr  Key,  for  the  defendant. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  pursuance  of  a  warrant  of  inquisition  issued  at  the  instance 
o  *\ie  Chesapeake  and  Ohio  Canal  Company,  by  John  Cox,  a 
justice  of  the  peace,  in  and  for  the  county  of  Washington,  in 
the  District  of  Columbia,  and  addressed  to  the  marshal  of  the 
said  district,  an  inquest  of  office  was  held  by  the  said  marshal, 
on  certain  lands  in  the  said  warrant  mentioned,  lying  in^the 
said  county.  The  inquisition  of  the  marshal  and  jurors,  re- 
iuriied  to  the  circuit  court  for  the  county  of  Washington,  esti- 
mbted  the  value  of  the  lands  in  the  warrant  mentioned,  and  all 
the  damages  that  the  owners  thereof  would  sustain  by  cutting 
the  said  canal  through  the  said  land,  at  one  thousand  dollars. 
Upon  the  return  of  the  said  warrant,  the  Chesapeake  and  Ohio 
Catial  Company  by  their  counsel,  moved  the  court  for  an  or- 
der to  have  the  same  affirmed  and  recorded,  unless  good  cause 
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be  shown  to  the  contrary.  At  a  subsequent  day,  the  Union 
Bank  of  Georgetown  appeared  by  attorney,  and  filed  certain 
objections  to  the  said  inquisition,  which  being  argued,  it  was 
considered  by-the  court,  that  the  said  inquisition  be  quashed ; 
which  judgment  was  brought  before  this  court,  by  writ  of  error. 

This  proceeding  is  in  conformity  with  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  which  was  originally 
passed  by  the  legislature  of  Virginia,  in  January  1824 ;  and 
afterwards  by  the  legislature  of  Maryland,  in  December  of  the 
same  year.  The  act  of  Virginia  was  ratified  and  confirmed  by 
the  congress  of  the  United  States,  in  March  1825;  so  far  as  may 
be  necessary  for  enabling  the  company  formed  by  authority  of 
the  act,  to  cany  into  effect  the  provisions  thereof  in  the  District 
of  Columbia., 

The  charter  empowers  Uie  president  and  directors  of  the  com- 
pany *^  to  agree  with  the  owners  of  any  land  t  irough  which 
the  said  canal  is  intended  to  pass,  for  the  purchase,  or  use  and 
occupation  thereof ;  and  in  case  of  didagreemeni,  to  apply  to 
a  justice  of  the  peace  of  the  county  in  which  the  land  may 
lie,  for  a  warrant  of  inquisition,  on  which  such  proceedings  are 
directed  as  have  been  had  in  this  case.  The  officer  is  to  return 
this  inquisition  to  the  clerk  of  his  county,  and  unless  good  cause 
be  shown  against  it,  it  shall  be  affirmed,  by  the  court  and  re- 
corded ;  but  if  the  said  inquisition  should  be  set  aside,  or  if, 
from  any  cause,  no  inquisition  shall  be  returned  to  such  court 
within  a  reasonable  time,  the  said  court  may,  at  its'  discretion, 
as  often  as  may  be  necessary,  direct  another  inquisition  to  be 
taken,  in  the  manner  above  prescribed." 

Before  entering  on  the. merits  of  the  judgment  of  the  circuit 
court. for  quashing  this  inquisition,  a  preliminary  question  is 
made  to  the  jurisdiction  of  this  eoort.  Irs  appellate  jurisdic-i 
tion  is  extended  by  the  act  of  congress,  creating  the  circuit 
court  for  the  district,  to  **  any  final  judgment,  order  or  decree, 
in  said  circuit  court,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  value,  ftc" 

The  order  or  judgment  in  quashing  the  inquisition  in  this 
case,  is  not  final.  The  law  authorises  the  court,  **  at  itB  dis- 
cretion, as  often  -as  may  be  necessary,  to  direct  another  inqui- 
sition to  be  taken/'   The  order  or  judgment,  therefore^  quashing 
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the  inqnisitioiiy  is  in  the  nature  of  an  order  setting  aside  a  ver- 
dict, for  the  purpose  of  awarding  a  venire  facias  de  novo. 

The  writ  of  error  is  to  be  dismissed,  the  court  having  no 
jurisdiction  of  the  cause. 


This  cause  came  on  (o  be  heard  on  the  transcript  of  the 
record  fiom  the  circuit  court  of  the  United  States,  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
considered,  ordered  and  adjudged  by  this  court,  that  this  writ 
of  error  be,  and  the  same  is  hereby  dismissed,  for  want  of  juris- 
diction. 


S6S  SUPREME  COURT. 


The  Bank  of  the  United  States;  Appellants  v.  Jacob 
White,  David  Cummins,  and  Robert  Bennefil. 

The  twentieth  of  the  rales  made  by  thif  e<^i]rt  at  February  term  1822,  for  th« 
relation  of  pro6i6dingf  in  the  circuit  eoorts  in  equity  caose!,  preseribetf, 
"  if  a  plea  or  demnrrer  be  overruled,  no  other  plea  or  demurrer  shall  b« 
thereafler  received  ;  and  tlie  defendant  shall  proceed  to  answer  the  plain- 
tiff's bill ;  and  if  he  fail  to  do  so  within  two  calendar  months,  the  same,  or 
■o  much  thereof  as  was  covered  by  the  plea  or  demurrer,  may  be  taken  for 
confessed,  and  the  matter  thereof  be  decreed  accordingly." 

By  the  terms  of  this  rule,  no  service  of  any  copy  of  an  interlocutory  decree, 
taking  the  bill  pro  confesso,  is  necessary,  before  the  final  decree ;  and  thers- 
fore  it  cannot  be  insisted  on  as  a  matter  of  right,  dr  furnish  a  proper  ground 
for  a  bill  of  review.  If  the  circuit'court  should ,  as  matter  of  favour  and  dis- 
cretion, enlarge  the  time  for  an  answer,  or  require  the  service  of  a  copy  bo- 
fore  the  final  decree  ;  that  may  furnish  a  ground  why  that  court  should  not 
proceed  to  a  .final  decree,  until  such  order  was  complied  with.  But  anj 
omission  to  comply  with  it,  would  be  a  mere  irregularity  in  its  practice ;  and 
if  ihe  court  should  afterwards  proceed  to  make  a  final  docree  without  it, 
would  not  be  error  for  which  a  bill  of  review  lies ;  but  it  would  be  to  be  re- 
dressed, if  at  all,  by  an  order  to  set  aside  the  decree  for  irregularity,  white 
the  court  retained  possession  and  power  over  the  decree  and  the  cause. 

No  practice  of  the  circuit  court,  inconsistent  with  the  rules  of  practice  estab- 
lished by  this  court  for  the  circuit  courts,  can  be  admissible  to  control  them. 

The  principle  is  unquestionable,  that  all  the  parties  to  the  original  decree 
ought  to  join  in  the  bill  of  review. 

APPEAL  from  the  circuit  court  of  the  United  States  for  ihe 
district  of  Ohio. 

The  case,  as  stated  b>  Mr  Justice  Story,  was  as  follows. 

The  Banic  of  the  United  States,  in  1826,  brought  a  bill  in 
equity  against  the  appellees,  and  Hugh  Glenn,  James  Glehn 
and  Thomas  Graham.  The  object  of  the  bill  was  to  set 
aside  certain  conveyances  of  real  estate,  made  by  (he  appellee. 
White,  to  the  other  appellees,  Cummins  and  Bennefil,  upon 
which  estates  the  bank,  as  judgment  creditors  of  White,  ihe 
Glenns  and  Graham,  had  levied  executions  to  satisfy  those 
judgments.  The  bill  charged  the  conveyances  to  be  fraudu- 
lent. 

Thp  appellees  appealed,  and  filed  a  demurrer  to  the  bill ;  and 
at  the  July  terra  of  the  court  in  1828,  the  demurrer  was  over- 
ruled, and  the  cause  remanded  to  the  rules,  and  a  rule  taken 
for  an  answer  in  sixty  days.     At  the  September  rules  18S8, 
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an  entry  ^*  decree  pro  confesso''  was  minufed  in  tlie  rule  book ; 
and  thereupon  the  cause  was  continued  frotn  term  to  term  until 
July  1830,  when  a  final  decree  was  entered,  as  follows:  "it 
appealing  to  the  court,  that  the  defendants  in  this  cause  are 
in  default  for  answer,  it  is  ordered,  adjudged  and  decreed,  that 
the  matters  set  forth  intlte  complainants'  bill,  be  taken  as  con- 
fessed and  true;  ond  the  coutt  therefore  order  and  decree,  that 
the  several  deeds  set  forth  rn  the  com[5]ainanls'  bill,  as  having 
been  made  by  the  said  "Sacob  White,  without  any  valuable  con* 
sideration,  and  with  a  view  to  delay  and  hinder  the  complain- 
ants in  the  collection  of  their  debts  set-forlh  in  the  bill,  are  void ; 
and  that  the  same  are  therefore  fraudulent  as  to  the  complain- 
ants. It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
several,  tracts  of  land,  in  said  several  deeds  described,  are  liable 
to  be  sold  for  the  satisfaction  of  the  said  several  judgments, 
held  by  the  said  complainants  against  said  Jacob  White  and 
others,  mentioned  and  set  forth  in  the  complainants'  bill.  And 
it  is  further  ordered,  that  so  far  as  said  deeds  may  interfere 
with  tlie  complainauls  in  their  collection  of  their  said  judg- 
ments, the  same  are  hereby  declared  void ;  and  the  said  de- 
fendants are  perpetually  enjoined  from  setting  up  or  asserting 
title  under  the  said  deeds,  as  against  the  complainants,  or  any 
persons  who  may  claim  as  purchaseiis  at  sales  made  on  execu- 
tion tmder  any  or  either  of  the  said  judgments,  held  by  the 
complainants  ;  and  it  is  further  ordered,  that  the  said  coiihplain- 
anis  recover  of  the  eaid  defendants  their  costs  in  this  behalf 
expended." 

In  July^lSSO,  the  appellees  filed  the  present  bill  of  review, 
for  the  purpose  of  reversing  the  foregoing  decree ;  and  the 
charging  in  the  bill  is,  that  the  decree  was  irregularly  and 
illegally  made  and  entered  as  a  final  decree ;  when,  according 
to  law,  and  the  rules  of  the  circuit  court,  the  same  ought  only 
to  have  been  entered  as  an  interlocutory  decree,  and  a  copy 
thereof  served  upon  the  appellees  before  the  same  became 
finaL  The  appellants  filed  an  answer,  admitting  the  proceed- 
ings and  decree  to  have  been  as  stated  in  the  bill  of  review. 
But  the  answer  avers,  that  at  the  time  when  the  demurrer  was 
overruled,  the  solicitor  for  the  appellees  gave  the  court  and 
the  solicitors  for  the  appellants  notice,  that  the  appellees,  then 
defendants  in  the  cause,  do  not  wish  to  file  any  answer  to  the 
said  bill.     And  theranswer  expressly  denied  (bat  any  errocor 
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irregularity  exists  in  said  decree;  or  that  the  same  was  errone- 
ously entered;  or  that  the  decree  ought  to  have  been  interloc- 
utory :  and  it  does  not  admit  that  a  copy  ought  to  have  been 
served  upon  the  appellees  previous  to  rendering  a  final  decision 
thereon,  after  they  had  appeared  and  demutred  to  the  said  bill. 

The  cause  was  set  down  for  a  hearing  upon  the  bill  of  re- 
view and  answer ;  and  at  the  hearing,  the  circuit  court  reversed 
the  original  decree,  for  the  reasons  stated  in  the  bill  of  review. 

The  Bank  of  the  United  States  appealed  from  this  decree  sA 
reversal. 

A  printed  argument  was  delivered  to  the  court,  in  which 
Mr  Fox  and  Mr  Caswell,  for  (he  appellants,  contended,  that 
the  decree,  reversing  the  original  decree,  was  erroneous 

1st  Because  all  the  parties  interested  in  the  original  decree 
were  not  parties  to  the  bill  of  review. 

Sd.  Because  after  defendants  in  a  chancery  cause  have  ap- 
peared and  demurred  to  a  bill,  it  is  not  necessary  to  serve  them 
with  copies  of  any  decree  made  in  the  subsequent  progress  of 
the  cause. 

Sd.  That  even  admitting  the  necessity  of  the  service  of  such 
a  decree  in  ordinary  cases;  in  the  present  case,  the  pleadings 
show  a  waiver  of  a  compliance  with  the  rule,  the  answer  not 
being  replied  to. 

The  appellants  contend  that  a  decree  on  a  bill  of  review  is 
one  from  which  an  appeal  can  be  taken.  10  Wheaton  146, 
6  Gond.  Rep.  44.  It  is  a  final  determination  of  the  suit;  and 
in  case  the  party  plaintifi*  succeeds,  he  gains  the  right  of  litiga- 
ting again  a  matter  once  decided.  .  It  is  precisely  like  a  writ  of 
error  in  its  eflects.  The  decree  made  on  a  bill  of  review,  is  the 
subject  of  a  new  bill  of  review.  Cooper's  Equity  92;  S  Cha. 
Prac.  633 ;  Mitford's  Pleading  79,  80 ;  1  Vernon  417. 

And  it  makes  no  diflerence  in  this  respect,  whether  tlie  ori- 
ginal decree  was  reversed  or  sustained,  on  the  proceeding  l# 
review. 

If  a  decree  reversing  a  former  decree  is  the  subject  matter 
for  a  new  bill  of  review,  it  follows  as  a  matter  of  course,  that 
the  decree  is  final ;  because  none  but  a  final  decree  can  be 
either  reviewed  or  reversed :  and  if  final,  then  it  is  siieh  a  de- 
cree as  can  be  appealed  from. 

In  support  of  the  first  error  assigned,  the  appellants  consider 
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the  law  as  settled,  that  in  bills  of  review,  as  in  cases  of  wnts 
of  error,  all  parties  to  the  original  suit  must  be  made  parties, 
either  plaintiffs  or  defendants,  to  the  proceeding  brought  to  be 
reviewed.  Coopers  Eq.  95 ;  Beames's  Pleas  in  Eq.  S14.  In  the 
present  case  neither  the  Qlenns  nor  Graham  were  made  parties 
to  the  bill  of  revtew. 

In  support  of  the  second  error  assigned, 'it  is  contended,  that 
after  ap defendant  in  chancery  has  once  appeared  and  demufrei* 
to  a  bill,  it  is  not  necessary  to  give  him  any  further  notice  of 
the  proceedings  in  the  cause.  A  decree  nisi  need  in  no  case  be 
served  upon  such  a  paity.  The  omission  to  file  an  answer  is 
an  admission,  on  his  part,  ilmt  the  case  is  correctly  stated  in  the 
bill,  and  that  he  has  no  valid  defence  to  offer. 

The  twentieth  rule  established  by  the  supreme  cour4,  for  the 
practice  of  the  courts  of  the  United  States,  does  not  require  the 
service  of  a  copy  of  the  decree.  .  On  the  contrary,  it  is  expressly 
provided,  that  if  the  defendant  fail  to  answer  the  plaintlfTs  bill 
within  two  months  (after  the  demurrer  be  overruled),  the  bill 
**may  be  taken  as  confessed,  and  the  matter  thereof  be  de- 
creed accordingly."  The  clause  attached  to  the  sixth  rule  in 
these  words,  "  which  decree  shall  be  absolute,  unless  cause  be 
shown  at  the  term  next  succeeding  that  to  which  the  process 
shall  be  returned  executed,"  is  altogether  omitted  in  the 
twentieth  rule. 

By  the  ordinary  rules  of  practice'  in  courts  of  chancery,  no 
decree  could  be  taken  pro  confesso,  until  the  defendant  had 
entered  an  appearance.  The  plaintiff  had  ho  remedy  against 
the  obstinacy  of  the  defendant,  in  refusing  to  enter  his  appear- 
ance. To  remedy  this  defect  in  the  administration  of  justice, 
the  statute  of  5  Geo.  2,  ch.  25,  jvas  passed,  by  which  the  courts 
are  authorized-  to  enter  an  appearance  for  the  defendant,  and 
the  cause  is  then  prosecuted  in  the  same  manner  as  though  the 
defendant  had  voluntarily  appeared. 

W^  suppose  the  object  of  the  sixth  rule,  is  to  enable  the  com- 
plainant to  proceed  without  an  actual  appearance.  The  pro- 
visions of  the  sixth  and  seventh  rules  embrace  substantially 
the  provisions  of  the  British  statute,  and  the  same  construction 
applied  to  the  estate,  must  be  applied  to  the  rules.  1  Har. 
Cha.  Prac.  203;  1  Newland's  Cha.  Prac.  97. 

If  the  court  had  intended  to  require  the  service  of  a  copy  of 
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the  decree,  pro  confesso,  ia  cases  where  an  appearance  had 
been  entered,  and  demurrer  filed  and  overruled,  language 
would  have  been  used  leaving  no  doubt  of  such  intention. 
Such  a  requisition  being  contrary  to  the  settled  practice  of  the 
English  courts,  would  not  have  been  permitted  to  rest  on  mere 
inference  or  unplication. 

In  support  of  the  third  error  assigned,  it  is  contended,  that  if 
the  court  should  be  of  the  opinion  that  a  copy  of  the  decree 
ought  to  have  been  served  previous  to  its  being  finally  entered; 
yet  it  is  manifest  in  the  present  case  that  the  service  of  the  de- 
cree was  waived.  The  court  were  distinctly  informed  that  the 
defendants  in  the  cause  did  not  wish  or  intend  to  file  an  an- 
swer ;  under  such  circumstances  it  would  have  been  useless  to 
have  served  a  copy  of  the  decree  upon  the  parties;  without  an 
answer,  no  other  decree  could  have  been  pronounced  than  the 
one  entered ;  and  as  it  was  known  no  answer  would  be  filed, 
the  service  of  a  copy  of  the  decree  would  have  been  a  useless 
act.  It  is  tantamount  to  a  consent  that  the  decree  shall  be. 
entered.     5  Johns.  Gha.  68. 

Why  may  not  a  parly  rest  his  case  upon  a  demurrer  ?  He 
knows  the  facts  are  correctly  stated  in  the  bill.  He  finds  the 
law  arising  from  those  facts  against  him  :  upon  what  principle 
of  law  or  justice  is  a  party  so  circumstanced  obliged  to  pay  the 
expense  of  a  copy  and  service  of  such  a  deciee  1 

Mr  Sergeant,  also,  for  the  appellants,  after  presenting  to  the 
court  the  printed  arguments  of  Mr  Fox  and  Mr  Caswell,  stated 
that  the  whole  case  turned  upon  the  rules  for  the  regulation 
of  equity  proceedings  in  the  circuit  courts,  as  established  by 
this  court.  He  particularly  referred  to  the  twentieth  rule ; 
and  he  contended  that  the  proceeding  in  the  circuit  court  of 
Ohio  was  against  those  rules.  Those  rules  were  established  for 
the  general  regulation  of  proceedings  in  chancery  cases,  and 
they  form  a  part  of  the  law  of  the  land. 

A  bill  of  review  must  be  founded  on  new  matter,  and  this 
of  a  peculiar  character.  But  there  is  no  allegation  of  new  mat- 
ter in  this  proceeding.  The  parties  in  this  case  demurred  to 
the  bill.  They  were  thus  in  court,  and  there  was  no  necessity 
under  the  rules  of  practice  to  serve  a  copy  of  the  subsequent 
decree  upon  them.     iBut,  in  addition  to  this,  the  solicitor  of  the 
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original  defendants  expressly  declared  the  defendants  had  no- 
thing to  allege  against  the  original  bill.  This  is  conclusive 
upon  the  appellees.  They  were  bound  by  the  admissions  of 
their  solicitor. 

Mr  Hammond,  for  the  appellees. 

The  first  error  alleged  is,  that  all  the  parties  interested  in 
the  original  decree,  were  not  parties  to  the  bill  of  review. 

We  reply  that  none  were  affected  by  that  decree  but  White, 
and  Cummins,  and  Benneill,  who  claimed  under  him.  Nothing 
was  decreed  affecting  the  other  parties.  The  decree  did  not 
touch  them.  Consequently  they  could  not,  properly,  be  com* 
plainants  in  a  bill  of  review.  As  it  respected  them,  there  was 
nothing  to  be  Teviewed. 

The  second  error  alleged  is,  that  the  appellees  having  ap- 
peared and  demurred,  although  their  demurrer  was  overruled, 
and  the  cause  remanded  to  the  rules  for  further  proceeding, 
service  of  a  dectee  nisi  was  hot  necessary. 

The  supreme  court  of  the  United  States  have  established 
rules  of  practice  touching  this  point.  The  circuit  courts  may 
not  give  them,  every  where,  exactly  the  same  construction ; 
but  may  blend  with  them,  in  that  construction,  an  existing 
practice.  Thel'e  is  no  reason  why  a  cause,  at  the  rules,  upon 
rule  for  answer,  shmtld  be  distinguished  from  a  decree  pro 
confesso,  for  non  appearance.  The  object  of  serving  on  the 
respondent  himself,  a  decree  ni^i,  is,  that  the  court  may  be 
assured  he  is  wilfully  in  default.  This  is  alike  indispensable, 
in  every  case,  where  a  decree  pro  confesso  is  to  be  taken.  The 
supreme  court  will  not  readily  control  the  circuit  court  in  de- 
ciding any  matter  respecting  its  own  practice.  So  it  is  decided 
in  Duncan  v.  The  United  States,  7  Peters  451,  452.  The  de- 
cision  of  the  circuit  court,  in  the  case  now  under  consideration, 
is  predicated  upon  its  own  knowledge  of  its  own  practice.  That 
decision  is  in  aid  of  a  full  and  fair  administration  of  justice,  and, 
therefore,  ought  to  be  sustained  if  possible. 

The  third  error  assigned,  assumes  that  the  pleadings,  in  this 
case,  involve  a  waiver  of  the  rule.  That  is,  there  being  no 
replication,  the  allegation,  in  the  answer  to  the  bill  of  review, 
that  the  counsel  for  the  appellees,  the  respondents  in  the  origi- 
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nal  suit,  declared  in  court  that  the  appellees  did  not  wish  to  file 
an  answer  to  the  original  bill,  is  a  fact  confessed. 

There  can  be  nothing  in  this.  No  declarations  of  counsel, 
in  court,  unless  formally  made  and  recorded,  or  noted  in  writ* 
ing,  can  authorise  a  departure  from  the  established  modes  of 
practice.  It  seems  an  odd  apology  for  error  in  a  decree,  that 
opposing  counsel  made  dedaiutions  that  induced  the  party  to 
commit  (hat  error.  But  we  go  further:  we  maintain  that  parlies 
are  not  to  be  concluded  by  loose  and  general  declarations  of 
counsel.  Parties  are  as  well  to  be  protected  against  these,  as 
against  the  apprehended  negligences,  which  the  service  of  a 
decree  nisi  is  intended  to  prevent. 

It  is  denied  that  any  declaration,  of  either  the  party  himself 
or  of  his  counsel,  can  be  set  up  in  answer  to  a  bill  of  review, 
for  error  on  the  face  of  the  record,  unless  such  declaration 
appears  in  the  record  of  the  proceedings,  or  on  the  face  of  the 
decree.    With  these  remarks  the  case  is  submitted. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

After  stating  the  case,  he  proceeded  : 

Several  objections  have  been  taken  by  the  appellants  to  the 
decree.  In  the  firs^-place,  it  is  said  that  all  the  parties  to  the 
original  decree  are  not  made  parties  to  the  bill  of  review.  How 
this  matter  is,  does  not  distinctly  appear,  as  the  proceeding  on 
the  original  bill,  thoiugh  made  a  part  of  the  bill  of  review,  are 
not,  as  (hey  ought  to  have  been,  spread  upon  the  present  record. 
The  principle  is  unquestionable,  that  all  the  parties  to  theorigi* 
nal  decree  ought  to  join  in  the  bill  of  review  ;  but,  for  aught 
that  appears,  no  decree  was  ever  had  against  the  other  defend* 
ants.  If  this  constituted  the  turning  point  of  the  cause,  we 
should  deem  it  necessary  to  award  a  certiorari,  as  there  is  rea* 
son,  fr^ih  the  answer,  to  doubt  if  any  decree  was  had  against 
the  otl^er  defendants,  not  made  parties  to  the  bill  of  review. 

In  tils  next  place,  it  is. objected,  that,  after  an  appearance 
and  deipurrer  overruled,  it  is  not  necessary  to  serve  the  party 
defendant  with  a  copy  of  the  decree,  taking  the  bill  pro  con- 
fesso,  for  want  of  ail  answer.  The  answer  to  the  bill  of  review 
having  expressly  debied  any  error  and  irregularity  in  the  de- 
cree, and  not  having  admitted  that  (he  service  of  any  such 
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copy  is  ueceasary,  that  matter  was  directly  put  in  controversy; 
and  the  cause  having  been  set  down  for  a  hearing  upon  the 
bill  and  answer,  without  a  replication,  it  is  difficult  to  perceive 
how  this  court  can  take  judicial  notice  of  what  the  practice  of 
the  circuit  court  is  upon  this  subject,  when  that  practice  is  the 
very  liingeof  tlie  controveisy.  But  ii  is  not,  in  our  opinion^ 
necessary  (o  enter  upon  tills  point ;  because,  we  are  of  opinion 
that  the  decree  is  perfectly  regular  without  the  service  of  any 
^py*  according  to  the  rules  piescribed  by  this  court,  in  equity 
causes,  to  the  circuit  courts ;  and  no  practice  of  the  circuit 
court,  inconsistent  with  those  rules,  can  be  admissible  to  control 
them.  The  twentieth  of  the  rule?,  made  by  this  court  at 
February  term  1822,  in  equity  causes,  is  as  follows.  "  If  a 
plea  or  demurrer  be  overruled,  no  other  plea  or  demurrer  shall 
be  thereafter  received ;  and  the  defendant  shall  proceed  to 
answer  the  plaintifTs  bill ;  and  if  he  fail  to  do  so  within  two 
calendar  months,  the  same,  or  so  much  thereof  as  was  covered 
by  the  plea  or  demurrer,  may  be  taken  for  confessed,  and  the 
matter  thereof  be  decreed  accordingly." 

By  the  terms  of  this  bill,  no  service  of  any  copy  of  an  inter* 
locutory  decree,  taking  the  bill  pro  confesso,  is  necessary,  before 
the  final  decree  ;  and,  therefore,  it  canriot  be  insisted  on  as  a 
matter  of  right;  or  furnish  a  proper  ground  for  a  bill  of  review. 
If  the  circuit  court  should,  as  matter  of  favour  and  discretion^ 
enlarge  the  time  for  an  answer,  or  require  the  set  vice  of  a  copy 
before  the  final  decree  ;  that  may  furnish  a  ground  why  that 
court  should  not  proceed  to  a  final  decree,  until  such  order  was 
complied  with.  But  any  omission  to  comply  with  it,  would  be 
a  mere  irregularity  in  its  practice;  and  if  the  court  should  after- 
wards proceed  to  make  a  final  decree  without  a  compliance 
with  it,  it  would  not  be  error  for  which  a  bill  ofreview  lies  ;  but 
it  would  be  to  be  redressed,  if  at  all,  by  an  order  to  set  aside  the 
decree  for  irregularity,  while  the  court  retains  possession  and 
power  over  the  decree  and  the  cause. 

In  the  present  case  the  circuit  court  did  proceed  to  make  a 
final  decree,  after  taking  the  bill  pro  confesso.  There  is  no 
error  on  the  face  of  that  decree.  It  conforms  to  the  requisitions 
of  the  rules  of  this  court ;  and  we  are,  therefore^  of  opinion,  that 
it  is  not  liable  to  reversal  upon  the  present  bill  of  review. 
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The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to  dismiss  the  bill  of 
review. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Ohio,  and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court,.tbat 
the  decree  of  the  said  circuit  court  in  this  cause.be,  and  the 
same  is  hereby  reversed,  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  circuit  court,  with  directions  to 
to  dismiss  the  bill  of  review  in  this  cause. 
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The  United  States,  plaintiffs  in  error  t.  Andrew  Hack, 
Thomas  SewalLi  and  James  Wilkes,  Jun.,  assignees  of 
John  Stouffer. 

Th^  priority  of  the  United  Statee  doee  not  extend  bo  as  to  take  the  property 
of  a  partner  from  partnership  effects,  to  pay  a  separate  debt,  dae  by  sneh 
partner  to  the  United  States,  when  the  partnership  effeotsare  not  enffieient 
to  eatisfy  the  creditors  of  the  partnenfaip. 

It  ie  a  rale  too  well  settled  to  be  now  called  in  qnestion,  that  the  intereat  of 
each  partner  in  the  partnership  property,  is  his  share  in  the  aarplas,  after 
the  partnership  debts  are  paid ;  and  that  surplus  only,  is  liable  for  the  sepa- 
rate debts  of  such  partner. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland. 

The  United  States  instituted  an  action  of  assumpsit  against 
the  defendants,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland.  The  defendants  pleaded  non  assumpsit, 
and^the  case  was  submitted  to  the  court  by  the  counsel  for  the 
plaintifis  and  the  defendants,  on  the  following  statement  of 
facts  agreed. 

"  It  is  agreed  between  the  parties  in  this  case,  by  their  coun* 
sel,  that  John  Stouffer  is  largely  indebted  to  the  plaintiffii  on 
sundry  judgments  rendered  against  him  on  customhouse 
bonds ;  that  the  said  John  Stouffer  was,  at  the  date  of  the  said 
bonds,  and  of  the  rendition  of  the  said  judgments,  a  partner  in 
trade  with  his  brother  Jacob  Stouffer,  and  30  continued^dntil 
the  execution  of  the  deed  of  trust  hereinafter  referred  to :  that 
the  said  John  and  Jacob  Stouffer,  becoming  embarrassed  and 
insolvent  in  their  affairs,  on  the  19th  day  of  May  1832,  exe- 
cuted  a  deed  of  trust  to  and  in  favour  of  the  defendants,  of  all 
their  joint  and  partnership  property,  for  the  benefit  of  their  joint 
and  partnership  creditors,  having  no  private  or  undivided  estate; 
that  the  said  pcoperty  is  not  sufficient  for  the  payment  of  all 
said  creditors,  but  that  tiie  said  John  Slouffer's  undivided  hal^ 
now  in  the  possession  of  the  said  trustees,  amounts  to  nine 
hundred  and  seventy-four  dollars  and  seventy-one  cents. 

*'  It  is  also  agreed  thp^  the  amount  of  the  unsatisfied  judg- 
nicnts  of  the  United  States  against  the  said  John  Stouffer  is,  at 
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this  dale,  two  thousand  one  hundred  dollars,  and  upwardly 
after  exhausting  his  private  and;  individual  estate.  And  the 
amount  now  in  the  possession  of  the  aforesaid  trustees,  being 
the  proceeds  of  the  said  partnership  estate,  is  one  thousand 
nine  hundred  and  forty-nine  dollars  forty-two  cents,  one  half 
of  which  is  nine  hundred  and  seventy-four  dollars  seventy-one 
cents. 

*'Upon  the  foregoing  statement  of  facts,  the  district  attorney 
contends  that  the  plaintiffs  are  entitled  to  receive  from  the  de- 
fendants the  sum  of  nine  hundred  and  seventy-four  dollars  and 
seventy-one  cents,  being  the  proceeds  of  John  Stoufler^s  undi- 
vided half  of,  in,  and  to  the  aforesaid  partnership  estate,  to  be 
applied  to  the  satisfaction  of  the  aforesaid  judgments  recovered 
against  the  said  John  StoufTer. 

*^The  counsel  for  the  defendants  contends  that  the  plaintifis 
are  not  entitled  to  receive  any  thing  from  the  defendants  in 
this  action,  on  the  ground  that  the  money  in  their  hands  is  the 
proceeds  of  partnership  property,  the  whole  of  which  is  inade- 
quate to  the  entire  payment  of  the  partnership  debts  ;  and  that 
the  plaintifTs  are  creditors  of  John  Stoufier  only,  and  not  of  the 
said  partners.  The  question  submitted  to  this  court  is,  whether 
the  plaintiffs  are  entitled  to  recover  froni  the  defendants  in  this 
case  the  said  sum  of  nine  hundred  and  seventy-four  dollars 
and  seventy-one  cents,  being  one  half  of  the  aforesaid  partner- 
ship estate.  It  is  finally  agreed  that  all  errors  in  pleading  be 
mutually  released,  and  that  either  party  shall  have  the  privi- 
lege of  prosecuting  a  writ  of  error  to  the  supreme  court  of  the 
United  States." 

The  circuit  court  gave  judgment  for  the  defendants ;  and 
the  United  States  prosecuted  this  writ  of  error.  The  case  was 
argued  by  the  Attorney-General,  for  the  United  States.  No 
counsel  appeared  to  argue  the  cause  for  the  defendants. 

For  the  United  States,  the  Attorney-General  contended,  (ha% 
under  the  provisio.ns  of  the  acts  of  congress,  the  United  States, 
as  judgment  creditors  of  John  Stouffer,  were  entitled  to  be  first 
paid  to  the  extent  of  his  share  of  the  property  assigned  to  the 
defendants,  in  prefeience  to  the  creditors  of  the  partnership ; 
and  that  the  judgment  of  the  court  below  ought,  therefore,  to 
be  reversed. 

The  Attorney-General  conceded  that,  by  ilie  general  law  of 
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parfncfTship,  both  in  the  United  States  and  in  England,  the 
property  of  (he  partnership  was  first  hable  to  the  debts  of  the 
firm  ;  and  ahhough  an  execution  may  go  against  such  efiecls 
in  favour  of  a  separate  cieditor  of  one  of  the  partners,  yet  the 
purchaser  under  such  proceedings,  could  only  take  the  property 
of  the  partner  subject  to  such  debts.  He  referred  to  the  autho- 
rities on  iliis  point  in  the  reports  of  cases  decided  in  the  United 
Slates.  1  Gaih'son  367;  1  Peters's  C.  C.  R.  460;  in  the 
matter  of  Smith;  16  Johnson  102,  and  the  cases  in  the  notes  ; 
15  Mass.  Rep.  82 ;  1  Wendell's  Rep.  311 ;  2  Wendell's  Rep. 
554. 

This  being  me  general  law  of  partnership,  and  this  court 
having  decided  in  the  case  of  Conard  v.  The  Atlantic  insu- 
ranee  Company,  1  Peters  489,  that  the  priority  of  the  United 
Stales  does  not  divest  anterior  liens,  the  foundation  of  the  claim 
of  the  United  States  in  this  case  can  rest  only  on  the  local  law 
of  Maryland. 

The  case  of  Patterson,  2  Harris  and  M'Henry  463,  arose 
under  the  act  of  the  legislature  of  Maryland,  and  was  de« 
citled  in  1790.  That  act  is  now  in  force.  The  act  was 
passed  in  1715,  chap.  4  of  the  laws  of  that  year,  and  it  autho- 
rizes a  debtor  to  pursue  the  property  of  his  creditor  wherever  it 
may  be  found.  If,  in  the  state  of  Maryland,  a  debtor  may 
proceed  under  this  law  against  partnership  property,  may  not 
the  United  States  1  ^o  case  entirely  applicable  to  the  case 
before  the  court,  has  been  found  in-  the  Maryland  reports.  In 
a  case  where  the  private  property  of  the  parties  had  gone  into 
the  partnership  effects,  would  not  the  rights  of  the  creditors  be 
equal  1  Suppose  an  importation  of  goods  liable  to  duties  had 
been  passed  over  to  a  partnership,  would  not  the  United  States 
have  a  right  to  call  on  the  partnership  for  the  unpaid  duties  1 

The  Attorney-General  stated  that  he  had  found  this  case  on 
the  docket  of  the  court ;  and  had  felt  himself  bound  to  submit 
it  for  decision  with  these  remarks. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court 

This  cause  comes  up  on  a  writ  of  error,  from  the  circuit 

court  of  the  United  States  for  the  district  of  Maryland.     The 

jBLcUou  in  the  circuit  court  was,  for  the  recovery  of  a  sum  of 

money,  which  came  into  the  hands  of  the  defendants,  as  a»- 

VOL.  nil. — ^t  K 
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signees  of  John  and  Jacob  Stoiiffer,  who  were  partners  in  trade, 
and  had  becon)e  insolvent. 

The  material  facts  in  the  case,  us  agreed  between  the  par- 
ties are : — That  John  Stouffer,  one  of  the  partners,  is  largely 
indebted  to  the  United  States  on  sundry  judgments  rendered 
against  him  on  customhouse  bonds.  That  at  the  date  of  said 
bonds,  and  at  the  time  of  the  rendition  of  the  judgments,  he 
was  a  partner  in  trade  with  Jacob  Stouffer,  and  so  continued 
until  the  19th  day  of  May  1832,  when  they  became  embar- 
rassed and  insolvent,  and  executed  a  deed  of  tru^t,  to  and  in 
favour  of  the  defendants,  for  all  their  joint  and  partnership 
property,  for  the  benefit  of  their  joint  and  partnership  creditors, 
they  having  no  private  or  individual  estate.  The  property 
then  assigned,  is  not  sufficient  to  pay  the  partnership  creditors ; 
but  the  undivided  half  of  John  Stouffer,  now  in  the  possession 
of  the  defendants,  amounts  to  nine  hundred  and  seventy-four 
dollars  and  seventy  one  cents. 

Upon  this  state  of  facts,  the  question  submitted  to  the  circuit 
touTi  was,  whether  the  United  Stales  were  entitled  to  recover 
fiom  the  defendants  the  sum  of  nine  hundred  and  seventy-four 
dollars  and  seventy-one  cents,  being  John  Stouflfei's  half  of  the 
proceeds  of  the  partnership  estate. 

Upon  which  the  court  gave  judgment  for  the  defendants. 

It  18  claimed,  on  the  part  of  the  plajntifis  in  error,  that,  under 
the  provisions  of  the  acts  of  congress,  the  United  States,  as 
judgment  creditors  of  John  Stouffer,  are  entitled  to  be  first  paid, 
to  the  extent  of  his  share  of  the  property,  assigned  to  the  de- 
fendants, in  preference  to  the  creditors  of  the  partnership. 

The  act  of  congress,  3  vol.  L.  U.  S.  197,  sect.  65,  declares, 
that  when  any  bond  foi  the  payment  of  duties  shall  not  be  sat- 
isfied on  the  day  it  becomes  due,  the  collector  shall  forthwith 
cause  a  prosecution  to  be  commenced,  &c.  And  in  all  cases 
of  insolvency,  or  where  any  estate,  in  the  hands  of  the  execu- 
tors, administrators  or  assignees,  shall  be  insufficient  to  pay  all 
the  debts  due  from  the  deceased,  the  debt  or  debts  due  from 
the  United  States  on  such  bonds,  shall  be  first  satisfied,  &c* 

The  construction  of  this  clause  of  the  act  of  congress,  has 
frequently  come  under  the  consideration  of  this  court,  although 
not  under  the  circumstances  in  which  it  is  now  presented.  It 
was  held,  at  an  early  day,  in  the  case  of  the  United  States  v. 


JANUARY  TERM  1884.  t76 

tUnitod  Sutet  r.  Hack  et  al.] 

Pislier  and  others,  2  Cranch  358,  1  Cond.  Rep.  421,  in  the 
construction  of  a  similar  clause  in  the  act  of  3d  March  1797, 
ch.  74,  that  no  lien  is  created  by  this  law.  No  bona  fide  trans- 
fer of  propert}',  in  th6  ordinary  course  of  business,  is  overreached. 

And  in  a  late  case  of  Conard  v.  The  Atlantic  Insurance 
Company,  1  Peters  439 ;  this  question  received  a  very  full 
exaiTiination,  and  explanation  of  some  former  decisions  which 
seem  not  (o  have  been  fully  understood.  And  in  the  course 
of  which  it  is  observed  :  "What  then  is  the  nature  of  the  priv- 
ity thus  limited  and  established  in  favour  of  the  United  States  1 
Is  H  a  right  which  supersedes  and  overrules  the  assignment  of 
thedebtor,as  toany  property  which  the  United  States  may  after- 
wards elect  to  take  in  execution,  so  as  to  prevent  such  property 
from  passing  by  virtue  of  such  assignment  to  the  assignee  ?  Or 
is  it  a  mere  right  of  prior  payment,  out  of  the  general  funds  of 
the  debtor,  in  the  hands  of  the  assigned  We  are  of  opinion, 
that  it  clearly  falls  within  the  latter  description." 

if  then  the  debt  of  the  United  States  is  not  a  lien  but  only 
entitled  to  priority  of  payment  out  of  the  general  funds  of  the 
debtor  in  the  hands  of  the  assigrtee,  what  are  the  funds, 
out  of  which  this  priority  is  set  up  in  the  present  case  1  They 
are  not  the  funds  of  John  Stouffer,  the  debtor  of  the  United 
States,  but  of  John  and  Jacob  St^ufier,  who  have  become  insol- 
vent, and  having  no  separate  property ;  and  the  partnership  pro- 
perty is  insufficient  to  satisfy  the  partnership  creditors.  It  is  a 
rule  too  well  settled  to  be  now  called  in  question,  that  the 
interest  of  each  partner  in  the  partnership  property,  is  his  share 
in  the  surplus,  after  the  partnership  debts  are  paid ;  and  that 
surplus  only,  is  liable  for  the^  separate  debts  of  such  partner. 
And  this  is  (he  rule  in  the  exchequer  in  England,  with  respect 
to  debts  due  to  the  crown.  In  the  case  of  The  King  v.  San- 
derson, 1  Wightwick's  Ex.  Rep.  50,  it  was  held,  that  upon,an 
extent  against  one  partner,  the  crown,  like  or  separate  .private 
creditor,  took  the  separate  interest  of  the  partner,  subject  to  the 
partnership  debts. 

It  has  been  a  question  very  much  litigated  in  England,  and 
in  this  country,  both  in  the  courts  of  law  and  equity,  as  to  the 
manner  in  which  the  separate  creditor  of  one  partner,  was  to 
avail  himself  of  the  share  of  such  partner  in  the  joint  property 
of  the  firm,  where  the  partnership  is  solvent.     But  whatever 
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course  is  adopted,  it  is  the  interest  only  of  the  separate  partner 
that  is  taken,  and  always  subject  to  the  rights  of  tlie  partner- 
ship creditors;  16  Johns.  106,  and  cases  in  note  ;  2  Johns.  Ch. 
548;  4  Johns.  Ch.  525;  2  Cond.  Rep.  516.  But  that  ques- 
tion  does  not  arise  here,  as  it  is  admitted  that  the  partnership 
property  is  insufficient  to  pay  tlie  part nei  ship  debts.  We  enier- 
tain  ao  doubt,  therefore,  that  the  United  Stales  are  not  eniiiied 
to  recover  ihe^nine  hundred  and  seven ty-four  dollars  and  sev- 
enty-one cents. 
The  judgment  of  the  circuit  court  is  accordingly  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  dis- 
trict of  Maryland,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  thai  the 
judgment  of  the  said  circuit  court,  in  this  cause  be,  and  the 
same  is  hereby  affirmed. 
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Tbe  United  States,  appellants  y.  One  hundred  ak^ 
TWELVE  Casks  of  Sugar,  Nathan  Ooodale  claimant. 

A  teizure  was  made  in  the  port  of  New  OrTeana,  under  tbe  aiztj-aevehtli 
iection  of  the  act  of  17d9,  for  the  collection  of  duties,  (3  V**!.  L.  U.  S.) 
which  authorizes  the  collector,  where  he  ehall  anspect  a  false  and  frauda* 
lent  entry  to  have  been  made  of  any  goods,  wares  or  uierchandisea,  to  cauat 
an  ezim'tnalion  to  be  made,  and  if  found  to  differ  from  the  entry,  the  mer* 
chandizo  is  declared  to  be  forfeited,  unless  it  shall  be  made  to  appear  to 
the  collector,  or  to  the  court  in  which  a  pmeeoution  for  the  forfeiture  ahall 
b«  had,  that  aueh  difference  proceeded  from  accident  or  mistake,  and  not 
from  an  intention  to  defraud  the  revenue.  After  hearing  the  tetftimon^  ot" 
fered  in  the  cause,  the  court  decreed  and  ordered,  that  the  property  seized 
be  reatored-to  the  claimant,  upon  the  payment  of  a  duty  of  fiflecn  per  cent 
•d  valorem ;  that  the  l.bel  be  dismissed  and  that  probable  cauiia  of  seizors 
be  certified  of  record     The  United  Statea  appealed  from  this  decree. 

Tbe  court  not  being  able  to  decide  from  the  evidence,  sent  up  with  the 
record,  that  the  article.  In  point  of  fact,  differs  from  the  entry  at  the  eat* 
tomhouse,  affirmed  the  decree  of  the  court  below. 

The  denomination  of  merchandise,  subject  to  the  payment- of  dutiea,  is  to  be 
understood  in  a  commercial  sense,  although  it  may  not  be  acientifically  cor- 
rect. All  laws  regulating  the  payment  of  duties  are  for  practical  applica* 
tion  to  commercial  operations,  and  are  to  be  understood  in  a  commercial 
•enso.  And  it  is  to  be  presumed  that  congress  so  used  and  intended  them 
to  bo  mideretood. 

APPEAL  from  tbe  district  court  of  the.  United  States  for  tUe 
eastern  district  of  Louisiana. 

This  case  was  presented  toihe  court  on  printed  statementsand 
arguments,  by  Mr  Butler,  attorney-general,  for  the  appellants. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  sugars  in  question  in  this  case  were  seized  by  thexoU 
lector  of  the  district  of  Mississippi,  and  libelled  in  the  district 
court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
under  the  allegation  that  they  had  been  falsely  entered  at  the 
customhouse  of  the  port  of  New  Orleans,  as  syrup ;  when  in  fact 
they  were  casks  of  sugar  in  a  state  of  partial  solution  in  water. 
Tbe  libel  charges  that  this  entry  was  made  by  a  false  designa- 
tion of  the  merchandise,  with  an  intent  to  defraud  the  revenue 


178  SUPREME  COURT 

[United  Statot  r.  118  Ctski  of  Sugar.] 
of  the  United  States,  by  6ubj<3cting  the  article  to  an  ad  valorem 
duly  of  fifteen  per  cent  only,  instead  of  a  specific  duty  of  three 
cents  lind  four  cents  per  pound,  if  entered  as  sugars,  which,  as 
is  alleged,  they  in  fact  were. 

This  seizure  was  made  under  the  sixty-seventh  section  of  the 
act  of  1799,  for  the  collection  of  duties,  (3  Vol.  L.  U.  S.  .199) 
which  authorizes  the  collector,  when  he  shall  suspect  a  false 
and  fraudulent  entry  to  have  been  made  of  any  goods,  T7are8 
or  merchandise,  to  cause  an  examination  to  be  made,  and  if 
found  to  diflfcr  from  the  entry,  the  merchandise  is  declared  to 
be  forfeited,  unless  it  shall  be  made  to  appear  to  the  collector, 
or  to  the  court  in  which  a  prosecution  for  the  forfeiture  shall  be 
had,  that  such  difierence  proceededfrom  accident  or  mistake, 
and  not  from  an  intention  to  defraud  the  revenue. 

The  answer  and  claim  of  Groodale  denies  that  the  contents 
of  the  casks  were  sugar,  or  that  they  diffei  from  the  entry,  or 
that  the  entry  was  made  with  intent  to  defiaud  the  revenue. 

After  hearing  the  testimony  ofi*ered  in  the  cause,  the  court 
decreed,  and  ordered,  that  the  property  seized  be  refitore'd  to  the 
claimant,  upon  the.  payment  of  a  duty  of  fifteen  per  cent  ad 
valorem  thereupon,  that  the  libel  be  dismissed,  and  that  proba- 
ble cause  of  seizure  be  certified  of  record. 

From  this  decree  the  present  appeal  is  taken. 

The  decision  in  this  case  turns  entirely  upon  the  questions, 
whether,  in  point  of  fact,  the  merchandise  was  different  from 
the  denomination  under  which  it  was  entered ;  that  is,  whe- 
ther the  article  was  sugar,  and  not  syrup;  and  if 'not  syrupy 
then  whether  such  entry  was  made  with  intent  to  defraud  the 
revenue.  It  is  deemed  unnecessary  to  go  into  a  particular  and 
detailed  examination  of  the  testimony  on  the  trial.  A  number 
of  witnesses  were  examined  on  both  sides,  for  the  purpose  of 
'ascertaining  the  character  and  denomination  of  the  article  in 
question.  It  was  a  pure  question  of  fact,  and  the  nature  of  the 
inquiry  admitted  of  nothing  more  certain  than  ad  expression  of 
opinion,  and  which  resulted,  as  is  generally  the  case  in  such 
inquiries,  in  a  difference  of  opinion.  In  such  cases  the  court 
must  be  governed,  in  a  great  qieasure,  t)f  the  character  and 
intelligence  of  the  witnesses^  and  the  opportunities  ihey  have 
had  of  becoming  acquainted  with  the  subject  upon  which  they 
are  called  upon  to  express  an  opinion  ;  and  tli0  weight  <jf  the 
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opinion  of  a  witness,  and  the  influence  it  is  to  have  upon  the 
tribunal,  whether  court  or  jury,  which  is  to  decide  upon  it,  will 
depend  very  much  upon  seeing  and  hearing  the  witness  giye  his 
testimony.  When,  therefore,  a  case  rests  upon  a  mere  question 
of  fact,  and  especially  when  that  fact  is  to  be  ascertained  by  the 
uncertain  evidence  of  opinion,  tlie  appellate  court  ought  to  place 
much  reliance  upon  the  decision  of  the  court  below,  and  not 
reverse  a  decree,  unless  it  is  very  satisfactorily  shown  to  be 
against  the  weight  of  evidence. 

One  of  the  witnesses  examined  on  the  part  of  the  United 
States  was  a  chemist,  who  had  analyzed  a  portion  of  the  arti* 
cle  in  question,  and  found  it  composed  of  nothing  but  sugar, 
dissolved  in  water,  and  was  not  syrup  according  to  his  under* 
standing;  which,  as  he  says,  is  prepared  by  pouring  water  on 
sugar,  and  boiling  it  to  that  consistency  which  prevents  crystal- 
lization, and  that  to  produce  this  effect  it  is  necessary  to  intro- 
duce other  agents, -such  as  the  white  of  eggs,  &c.  With  re- 
spect to  this  and  all  other  testimony  of  this  description,it  is  only 
necessary  to  observe,  that  the  denomination  of  merchandize, 
subject  to  the  payment  of  duties,  is  to  be  understood  in  a  com* 
mercial  sense,  although  it  may  not  be  scientifically  correct.  All 
laws  regulating  the  payment  of  duties  are  for  practical  appli- 
cation to  commercial  operations,  and  are  to  be  understood  in  a 
commercial  sense.  And  it  is  to  be  presumed  that  congress  so 
used  and  intended  them  to  be  understood. 

Two  of  the  witnesses  on  the  part  of  the  United  States  who 
were  merchants,  and  had  dealt  largely  in  sugars,  and  appa- 
rently very  competent  judges  on  the  subject,  testified,  that 
sugar  dissolved  in  water  is  riot  considered  syrup,  in  the  sense 
generally  used  in  common  parlance,  as  an  article  of  commerce. 
To  make  syrup,  the  sugar  must  be  boiled  and  clarified.  They 
say  that  sugar  barely  dissolved  in  water  is  a  new  article,  not 
known  in  common  as  an  article  of  trade.  Some  other  wit- 
nesses were  examined  on  the  part  of  the  United  States  who 
express  an  opinion  that  this  article  is  not  syrup.  Their  situa- 
tion and  knowledge  of  the  article,  however,  do  not  seem  to 
qualify  them  to  form  a  very  satisfactory  opinion  on  tha  sub« 
ject.  But  none  of  these  witnesses  undertake  to  say  that  the 
article  could  with  any  propriety  be  called  sugar. 

On  the  part  of  the  claimant  a  greater  number  of  witnesses  . 
were  examined,  one  of  whom  was  a  sugar  refiner,  who  ;iayv^ 
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that  speaking  as  a  merchant  and  sugar  refiner,  he  should  con* 
sider  this  article  syrup.  It  cannot,  he  says,  be  called  by  any 
other  nnnrte.  Several  other  merchants  and  dealers  in  sugar 
concur  with  him.  Some  say  the  basis  of  all  syiup  is  si>gar  and 
wafer  boiled  together.  That  the  diflerenl  kinds  of  syrups  ore 
produced  by  putting  into  the  sugar  the  different  articles  from 
which  the  syrup  takes  its  name,  such  as  orange,  lemon,  &c. 
Some  call  it  natural  syrup ;  others  speak  of  it  as  an  inferior 
kind  of  syrup,  but  all  deny  that  it  can  with  any  propriety  be 
called  sugar.  The  district  attorney  testifies  that  when  the 
seizure  was  made,  it  was  supposed  by  the  collector  to  be  the 
expressed  juice  of  the  cane,  boiled  to  a  certain  consistency; 
that  it  was  not  then  known  thcit  it  had  been  prepared  by  the 
dissolution  of  sugar  with  water. 

There  is  certainly  very  strong  reason  for  suspecting  that 
this  was  done  for  the  purpose  of  evading  the  specific  duty  on 
sugar;  especially  as  it  is  admitted  on  the  record  (hat  the  claim* 
ant  has  an  establishment  at  Matanzas  for  preparing  sugar  io 
this  manner,  for  the  purpose  of  shipment  to  New  Orleans,  to 
be  made  into  tefined  sugar,  at  his  establishment  or  refinery  at 
that  place.  Yet  we  do  not  think,  under  the  evidence  in  the 
cause,  we,  as  an  appellate  cotirr,  ought  to  reverse  the  decree 
of  the  court  below,  and  decree  a  forfeiture,  especially  as  we 
cannot  say,  from  the  evidence,  (hat  the  article,  in  point  of  fact, 
differs  from  the  entry  at  the  custcmhotise.  It  is  difficult  to  say 
what  is  its  true  denomination.  Tlie  witnesses  speak  of  it  as  a 
new  article,  not  known  in  trade.  None  call  it  sugar.  All  seem 
to  think  it  may  be  called  syrup,  in  son)e  sense,  though  seveial 
think  it  is  not  such,  according  to  the  understanding  of  tjiat 
article  in  trade  and  commerce.  Upon  the  whole,  we  think 
the  decree  of  the  court  below  ought  to  be  affirmed,.and  a  cer- 
tificate of  probable  cause  of  seizure  be  certified  of  record. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re* 
cord  from  the  district  court  of  the  United  States,  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  district  court  in  this  cfiuse  be, 
and  the  same  is  hereby  affirmed,  and  that  a  certificate  of  proba- 
ble cause  of  seizure  be  certified  of  record. 
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PANY. 

The  thirteenth  MCtion  of  the  act  of  Virfinia  of  January  ISM,  incorporating 
the  Cheiapeake  and  Ohio  Canal  Company,  declaree,  that*  upon  tneh  sar* 
render  and  acceptance,  **  the  charter  of  the  Potomac  Company  «hall  be,  and 
the  same  it  hereby  Taeated  and  annulled,  and  all  the  powers  and  rights 
thereby  granted  to  the  Potomac  Company,  ihall  be  vetted  in  the  company 
hereby  incorporated.  By  thia  proTision  the  Potomac  Company  ceased-  to 
exist,  and  a  scire  facias  6n  a  judgment  obtained  against  the  company  before 
it  was  so  determined  cannot  be  maintained. 

There  is  no  pi-etonce  to  say  that  a  scire  facias  can  be  maintained,  and  a  judg- 
ment had  thereon,  against  a  dead  corporation,  any  more  than  against  a  dead 


The  dissolntion  of  the  corporation,  nnder  the  acts  of  Virginia  and  Maryland, 
(even  supposing  the  act  of  confirmation  of  congress  out  of  the  way)  cannot,  in 
any  just  sense,  be  considered,  within  the  clause  of  the  constitution  of  the 
United  States  on  this  subject,  an  impairing  of  the  obligation  of  the  contracts 
of  the  company,  by  thoee  states,  any  more  than  the  death  of  a  priTato  person 
may  be  said  to  impair  the  obligation  of  his  contracts.  The  obligation  of 
those  contracts  surTives;  and  the  creditors  may  enforce  their  claims  against 
any  property  belonging  to  the  corporation,  which  has  not  passed  into  the 
hands  of  bona  fide  purchasers ;  but  is  still  held  in  trust  for  the  company,  or 
for  the  stockholders  thereof,  at  the  time  of  its  dissolution,  in  any  modo  per- 
mitted by  the  local  laws. 

A  corporation,  by  the  rery  terms  and  nature  of  ite  political  existence,  is  sub- 
ject to  dissolution,  by  a  surrender  of  ite  corporate  franchises,  and  by  a  for- 
feiture of  them  for  wilful  misuser  and  nonuser.  Every  creditor  must  be  pre- 
sumed to  understend  the  nature  and  incidente  of  such  a  body  politic,  and  to 
contract  with  reference  to  them.  And  it  would  be  a  doctrine  new  in  the 
law,  that  the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy,  and  the  nature 
and  objeeto  of  iU  charter. 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county 
of  Washiogton  in  ihe  District  of  Cohmibia. 

At  a  circuit  court  of  the  District  of  Columbia,  heUI  at 
Washington  ci^y,  on  the  first  Monday  of  June  1818,  Jacob 
Muinma,  the  plaintiif  in  error,  recovered  a  judgment  against 
the  Potomac  Company,  the  defendants  in  error,  for  the  sum  of 
fiye  thousand  dollars.  No  steps  weie  taken  to  enforce  the 
payment  of  the  judgmenr,  nor  any  further  proceedings  had 
in  relation  thereto,  until  the  18th  day  of  April  1828,  on  u'hich 
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day  a  writ  of  scire  facias  was  issued  from  the  clerk's  office 
of  said  court,  against  tlie  said  Potomac  Company,  to  revive  said 
judgment,  which  case  was  continued,  by  consent  of  parties, 
fjom  term  to  term  until  December  term  of  said  court,  in  the 
year  1830,  at  which  term  the  following  plea  and  statement 
were  filed  by  the  consent  of  parties. 

"  The  attorneys,  upon  the  record  of  the  said  defendant^ 
uow  here  suggest  and  show  to  the  court,  that  since  the  ren- 
dition and  record  of  said  judgment,  the  said  Potomac  Com- 
pany, in  due  pursuance  and  execution  of  the  provisions  of  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company,  enacted 
by  the  states  of  Maryland  and  Virginia,  and  by  the  congress 
of  the  United  States,  have  duly  signified  their  assent  to  said 
charter,  &c.,  and  have  duly  surrendered  their  charter  and  con- 
veyed in  due  form  of  law,  to  the  said  Chesapeake  and  Oliio 
Canal  Company,  all  (he  properly,  rights  and  privileges  by 
them  owned,  possessed  and  enjoyed  under  the  same,  which 
surrender  and  transfer  from  said  Potomac  Company,  have 
been  duly  accepted  by  the  Chesapeake  and  Ohio  Canal  Com- 
pany, as  appears  by  the  corporate  acts  and  proceedings  of  said 
company,  and  final  deed  of  surrender  from  the  said  Potomac 
Company,  dated  on  the  15th  of  August  1828,  duly  executed 
and  recorded  in  the  several  counties  of  the  states  of  Virginia 
and  Maryland  and  the  District  of  Columbia,  wherein  said 
Potomac  Company  held  any  lands,-  and  wherein  the  canals 
and  works  of  said  company  were  situated  ;  which  said  corpo- 
rate acts  and  proceedings  the  said  attorneys  here  bring  into 
court,  &c.,  whereby  the  said  attorneys  say,  the  charter  of  said 
Potomac  Company  became  and  is  vacated  and  annulled,  and 
the  company  and  the  corporate  franchises  of  the  same  are 
extinct,  Silc.^ 

Whereupon  the  following  statement  and  c^greement  were 
entered  into  and  signed  by  the  council  for  both  parties,  and 
made  a  part  of  the  record. 

^^The  truth  of  the  above  suggestion  is  admitted ;  and  it  is 
agreed  to  be  submitted  to  the  court,  whether,  under  such  cir- 
cumslances,  any  judgment  can  be  rendered  against  the  Poto- 
mac Company  upon  this  scire  facias,  reviving  the  judgment 
in  said  Writ  mentioned,  and  that  reference  for  the  said  corpo- 
rate act$  and  proceedings,  and  the  deed  in  the  above  sugges* 
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tioii  inentionec^  be  had  to  ibe  printed  collection  of  acts,  &c^ 
&c.,  printed  and  published  by  authority  of  the  president  and 
directors  of  the  Chesapeake  and  Ohio  Canal  Company  in 
1828-'' 

The  circuit  court  gave  judgment  for  the  defendants,  and 
the  plaintiflf  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Mr  Brent  and  Mr  Tabbs,  for  the 
plaintiff  in  error;  and  by  Mr  Jones  and  Mr  Coxe,  for  the  de- 
fendants. 

For  the  plaintiff  in  error,  it  was  conteudedi 

ls(.  The  corporated  existence  of  the  Potomac  Company* 
was  not  so  totally  destroyed  by  the  operation  of  the  deed  of 
surrender,  as  to  defeat  the  rights  and  remedies  of  its  creditors. 

2d.  The  deed  of  surrender  violates  its  obligation  of  contract, 
and  can  derive  no  legal  effect  from  the  several  legislative  acts 
which  purport  to  authorize  it. 

After  the  counsel  for  the  plaintiff  in  error,  and  for  the  defend- 
ants, had  proceeded  in  the  discussion  of  the  pose,  the  court  inti- 
mated that  *^  the  agreement  of  the  counsel/completj^ly  covered 
the  first  point,  alid  precluded  any  examinatibn  of  it.  The  argu- 
ments on  this  point  are  therefore  omitted. 

Upoa  the  second  point,  the  coui^sel  for  the  plaintiff  in  error 
contended,  that  the  surrender  of  the  property  by  the  Potomac 
Company  to  the  Chesapeake  and  Ohio  Company,  was  void,  as 
it  operated  to  impair  the  lien  acquired  by  the  judgment.  The 
acts  of  the  legislatures  of  Virginia  and  Maryland  would  be  un- 
constTtutioi^l  if  such  were  their  operation,  as  they  would  vio- 
late the.  con  tract  under  which  the  judgment  was  obtained: 
Upon  this  point  the  following  authorities  were  cited.  Sturges 
V.  Crowninshield,  4  Wheat.  207,  5  Cond.  Rep.  409;  Green  v. 
Biddle,  8  Wheat.  84,  5  Cood.  Rep.  369 ;  Fletcher  v.  Feck,  6 
Cranch  87,  2  Cond.  Rep.  308 ;  Terret  v.  Taylor,  9  Cranch  43, 
S  Cond.  Rep.  254 ;  Town  of  Pawlet  v.  Clarj^e,  9  Cranch  292, 
S  Oond.  Rep.  408;  Dartmouth  College  v.  Woridward,  4  Wheat. 
518, 4  Cond.  Rep.  526;  Calder  and  Wife  v.  BuH,  3  Dallas  286, 
1  Cond.  Rep.  172 ;  Dash  v.  Van  Kluh,  7  Johns.  492,  499  ;   2 
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OallisoQ  139 ;  Gilniore  ▼.  Shutei",  2  Mad.  210;  2  Lev.  227 ; 
Couch  V.  Jeffries,  4  Burr.  2460. 

Mr  Jones  and  Mr  Coxe,  argued  that  the  h'en  of  the  judg- 
ment remained,  and  thus  no  violation  of  the  constitutional 
guarantee  of  the  vested  right  of  the  plaintiff  in  error  was  the 
consequence  of  the  surrender  of  the  property.  If  the  judgment 
of  the  plaintiff  could  have  been  enforced  against  the  property  of 
the  Potomac  Company,  the  same  right  to  proceed  against  the 
same  property  in  the  lauds  of  the  Chesapeake  and  Ohio  Com- 
pany existed. 

Under  this  view  of  the  case,  the  proceedings  of  the  Potomac 
Company  could  have  no  effect  on  the  rights  of  the  plaintiff  in 
error. 

Mr  Justice  Stort  deUvered  the  opinion  of  the  Court 
This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Washington.    The  case  presented 
on  the  record,  is  shortly  this. 

The  plaintiff  in  error,  Mumnia,  in  June  1818,  recovered  a 
judgment  against  the  Potomac  Company,  for  the  sum  of  five 
thousand  dollars.  No  steps  were  taken.to  enforce  the  payment 
of  the  judgment,  nor  any  further  proceedings  hod  in  relation 
thereto,  until  the  18th  day  of  April  1828,  on  which  day  a  writ 
of  scire  facias  was  issued  fi  oin  the  clerk's  oiSce  of  said  court, 
against  the  said  Potomac  Company  to  revive  said  judgment, 
which  case  was  continued  by  consent  of  parties,  from  term  to 
term,  until  December  term  of  said  court,  in  the  yeur  1830,  at 
which  term  the  following  plea  and  statement  were  filed  by 
consent  of  parlies.  ^'The  attorneys  upon  the  record  of  the  said 
defendants,  now  here  suggest  and  show  to  the  court,  that  since 
the  rendition  and  record  of  said  judgment,  the  said  Potomac 
Company,  in  due  pursuance  and  execution  of  the  provisions  of 
the  charter  of  the  Chesapeake  and  Ohio  Canal  Company, 
enacted  by  the  states  of  Maryland  and  Virginia,  and  by  the 
congress  of  the  United  States,  have  duly  signified  their  assent 
to  said  charter,  &c.,  and  have  duly  surrendered  their  charter, 
and  conveyed  in  due  form  of  law,  to  the  said  Chesapeake  and 
Ohio  canal  company,  all  the  property,  rights  and  privileges  by 
them  owned,  possessed  and  enjoyed  under  the  same ;  which 
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sunrendci'  and  transfer  from  said  Potomac  Com|)any,  liave  been 
duly  accepted  by  the  Chesapeake  and  Oliio  Canal  Company, 
as  appears  by  the  corporate  acts  and  proceedings  of  said  com- 
pany, and  Anal  deed  of  surrender  from  the  said  Potomac  Com- 
pany, dated  on  the  i5th  day  of  August  1828,  duly  executed 
and  recorded  in  the  several  counties  of  the  states  of  Virginia 
and  Maryland,  and  the  District  of  Columbia,  whereip  said 
Potomac  Conipiu)^  iield  any  lands,,.and.>vberein  the  canals  and 
vrorks  of  said  company  were  situated;  which,  said  coi;porate 
acts  and  proceedings,  tlie  said  attorneys  here  bring  into  court, 
&c.  whereby  the  said  attorneys  say,  the  charter  of  the  said 
Potomac  Company  became,  and  is  vacated  and  annulled,  and 
the  company  and  the  corporate  franchises  of  the  same  are 
extinct,"  &c. 

Whereupon  the  following  statement  and  agreement  were 
entered  into  and  signed  by  the  counsel  for  both  parties,  and 
made  a  pai  t  of  tlie  record. 

**TAe  truth  of  the  above  suggestion  is  admitted;  and  it  is  agreed 
to  be  submitted  to  the  court,  whether,  under  such  circumstan- 
ces, any  judgment  can  be  rendered  against  the  Potomac  Com- 
pany upon  this  scire  facias,  reviving  the  judgment  in  said  writ 
mentioned,  and  that  reference  for  the  said  corporate  acts  and 
proceedings,  and  the  deed  in  the  above  suggestion  mentioned, 
be  had  to  the  printed  collection  of  acts,  &C.  &c.,  printed  and 
published  by  authority  of  the  president  and  directors  of  the 
Chesapeake  and  Ohio  Canal  Coippany  in  1828." 

Upon  this  statement  and  agreement  the  circuit  court  gave 
judgment,  that  the  plaintiff  take  nothing  by  his  writ;  and 
the  question  now  is,  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  l-.  That  the  cor- 
porate existence  of  the  Potomac  Company  was  not  so  totally 
destroyed  by  the  operation  of  the  deed  of  surrender,  as  to  de- 
feat the  rights  and  remedies  of  the  creditora  of  the  company. 
2.  That  the  deed  of  surrender  violates  the  obh'gation  of  the 
contracts  of  the  company,  and  that  the  legislative  acts  of  Vir- 
ginia and  Maryland,  though  confirmed  by  the  congress  of  'the 
United  States,  are  on  this  account  void  ;  and  can  have  no  legal 
'effect. 

We  think  that  the  agreement  of  the  parties  completely  cot- 
ers  the  first  point,  and  precludes  any  examination  of  it.     That 
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agreemeul  admits  iLc  iruili  of  the  suggestions  in  the  plea  of 
the  attorneys  for  the  Potomac  Company;  and  by  that  it  is 
averredy  tliat  the  charter  of  the  Potomac  Company  was  duly 
surrendered  to  the  Chesapeake  and  Ohio  Canal  Company, 
and  was  duly  accepted  by  the  latter ;  and  that  thereby  the 
charter  of  the  Potomac  Compahy  became,  and  is  vacated  and 
annulled.  And  if  we  were  at  Tibet  ty  to  consider  the  last  aver- 
ment, not  as  an  averment  of  a  fact,  but  of  a  conclusion  of  law, 
the  same  result  would  follow  ;  for  the  thirteenth  section  of  the 
act  of  YirginiiEi  of  January  1824,  incorporating  the  Chesapeake 
and  Ohio  Canal  Compahy,  declares,  that  upon  such  surrender 
and  acceptance,  *'  the  charter  of  the  Potomac  Company  shall 
be,  and  tlie  same  is  hereby  vacated  and  annulled  ;  and  all  the 
powers  and  rights  thereby  granted  to  the  Potomac  Company, 
shall  be  vested  in  the  company  hereby  incorporated/' 

Unless,  then,  the  second  point  can  be  maintained,  there  is 
an  end  of  the  cause  ;  for  there  is  no  pretence  to  say  that  a 
scire  facias  can  be  maintained,  and  a  judgment  had  thereon, 
against' a  dead  corporation,  any  more  than  against  a  dead  man. 
We  are  of  opinion  that  the  dissolution  of  the  corporatiori,  under 
the  acts  of  Virginia  and  Maryland,  (even  supposing  the  act  of 
confirmation  of  congress  out  of  the  way)  cannot,  in  any  just 
sense,  be  considered,  within  the  clause  of  the  constitution  of 
the  United  States  on  this  subject,  an  impairing  of  the  obliga- 
tion of  the  contracts  of  the  company  by  those  states,  any  more 
than  the  death  of  a  private  person  can  be  said  to  impair  the 
obligation  of  his  contracts.  The  obligation  of  those  contracts 
survives ;  and  the  creditors  may  enforce  their  claims  against 
any  property  belonging  to  the  corporation,  which  has  not  passed 
into  the  hands  of  bona  fide  purchasers ;  but  is  still  held  in 
trust  for  the  company  or  for  the  stockholders  thereof,  at  the 
time  of  its  dissolijjLion,  in  any  mode  permitted  by  the  local 
laws.  Besides,  the  twelfth  section  of  the  act  incorporating  the 
Chesapeake  and  Ohio  Canal  Company,  makes  it  the  duty  of 
the  president  and  directors  of  that  company,  so  long  as  there 
shall  be  and  remain  any  creditor  of  the  Potomac  Company, 
who  shall  not  have  vested  his  demand  against  the  same  in 
the  stock  of  the  Chesapeake  and  Ohio  Canal  Company  (which 
the  act  enables  him  to  do),  to  pay  to  such  creditor  or  creditors, 
annually,  sucii  dividend  or  proportion  of  the  net  amount  of 
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tlie  revenues  of  the  Potomac  Company,  on  an  average  of  the 
lapt  five  years  preceding  (be  organization  of  the  said  Chesa- 
peake and  Ohio  Canal  Company,  as  the  demand  of  the  said 
creditor  or  creditors  at  that  time  may  bear  to  the  whole  debt 
of  one  hundred  and  seventy-five  thousand  eight  hundred  dol- 
lar?, (ihe  supposed  aggregate  amount  of  the  debts  of  the  Poto- 
mac Corwpany).  So  that  here  is  provided  an  equitable  mode 
of  distribiiiing  the  assets  of  the  company  among  its  creditors, 
by  an  apportionment  of  its  revenues,  in  the  only  mode  in  which 
it  could  be  practically  done  upon  its  dissolution  ;  a  mode  ana- 
logous to  the  distribution  of  the  assets  of  a  deceased  insolvent 
debtor. 

Independent  of  this  view  of  the  matter,  it  would  be  extreme- 
ly difficult  to  maintain  the  doctrine  contended  for  by  the  plain- 
tiff in  error,  upon  general  principles.  A  corporation,  by  the 
very  terms  and  nature  of  its  poliiicnl  existence,  is  subject  to 
dissolution,  by  a  surrender  of  its  corporate  franchises,  and  by  a 
forfeiture  of  them  for  wilful  misuser  and  nonuser.  Every  cre- 
ditor must  be  presumed  to  understand  the  nature  and  incidents 
of  such  a  body  politic,  and  to  contract  with  reference  to  them. 
And  it  would  be  a  doctrine  new  in  the  law,  that  the  existence 
of  a  private  contract  of  the  corporation  should  force  upon  it  a 
perpetuity  of  existence  contrary  to  public  policy,  and  the  nature 
-^and  objecu  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of 
opinion  that  the  judgment  of  the  circuit  court  ought  to  be 
affirmed!  But  as  there  is  no  such  corporation  in  esse  as  the 
Potomac  Company,  there  con  be  no  costs  awarded  to  it. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United. States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordennl,  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed  without  costs. 
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The  United  States  v.  Adam  Randenbuau. 

Tho  defWndft&t  wtf  indiotod  in  April  1833,  in  the  eircait  court  for  the  diitciet 
of  Penntylvania,  for  pauing  a  counterfeit  note  of  the  denomination  often 
doHara,  purporting  to  be  a  note  of  the  Bank  of  the  United  Statei,  with  intent- 
to  defraud  the  bank,  dkc.  He  pleaded  that  the  note  described  in  the*  in* 
dictment  had  been  heretofore  given  in  evidence  on  l)ie  trial  of  tiie  defen- 
dant, upon  a  former  indictment  found  against  him  for  passing  another 
counterfeit  ten  dollar  note ;  upon  n^iich  indictment  he  had  been  acquitted. 

By  the  Court :  The  offence  for  whioh  the  defendant  was  indicted,  and  to 
which  indictment  he  pleaded  tho  plea  of  a  former  acquittal,  was  entirely  a 
distinct  offence  from  that  on  which  the  verdict  of  acquittal  was  found.  The 
plea  does  not  show  that  he  had  ever  been  indicted  for  passing  the  same 
counterfeit  bill,  or  that  he  had  evdr  been  put  in  jeopardy  for  the.  same 
offence.    The  matter  pleaded  is  no  bar  to  the  indictment. 

ON  a  certificate  of  division  of  opinion  of  the  judges  of  the 
circuit  court  of  the  United  States  for  the  district  of  Penn- 
sylvania. 

The  defendant  was  indicted  in  April  18S3>  in  the  circuit 
court  for  the  district  of  Pennsylvania,  for  passing  a  counterfeit 
note  of  the  denomination  of  ten  dollars,  purporting  to  be  a 
note  issued  by  the  Bank  of  the  United  States,  with  intent  to 
defraud  the  bank  scienter,  &c. 

He  interposed  three  several  pleas  to  iliit<  indictment,  in  the 
second  of  which  he  avers  that  the  note  described  in  the  indict- 
ment, &c.,  was  heretofore  given  in  evidence,  wilh  the  facts 
and  circumstances  attending  the.  said  passing  thereof,  on  the 
the  trial  of  defendant,  upon  a  certain  former  indictment  found 
against  him  for  passing  another  ten  dollar  counterfeit  note, 
to  sustain  that  indictment ;  and  that  he  was  therei^)on  acqtiit- 
ted,  &c. 

To  this  plea  the  United  Stutes  demiu'red,  and  the  defendant 
joined  in  demurrer;  but  as  the  opinions  of  the  judges  were  op- 
posed as  to  the  judgment  to  be  given  thereon,  the  case  was 
certified  for  the  opinion  of  this  court. 

The  case^'>v as  argued  by  the  Attoiney-Gcn<;ral  for  ihe  Unued 
States.     No  counsel  appeared  for  the  defendaui. 
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The  Attorney*GreneraI  submitted  to  tlie  court  the  following 
poiuts ;  and  referred  the  court  to  the  authorities  on  bot^  sides  of 
tlie  question  presented  by  them. 

1 .  It  appears  by  the  record,  that  the  offences  for  which  the  de- 
fendant was  indicted,  were  not  the  same.  Cited  on  this  point: 
a  Hale's  P.  Cr.  244;  4  Hawk.  316,314;  1  Chitty's  Crim.  Law 
453,  466;  1  Leach's  Crown  Law  242 ;  2  Leach's  Crown  Law 
716;  Rexv.  Clarke,  1  Broad,  and  Bing.  473;  9  East  437: 
Van  Horton  v.  Hawey,  2  New  York  City  Recorder  73. 

2.  The  acquittal  upon  the  first  indictment  does  not  necessa- 
rily involve  any  decision  upon  the  question  presented  by  the 
last.  Cited:  2  East  519  ;  for  tlie  gencrnl  principles,  522;  Jack- 
son V.  Wood,  3  Wendell's  Rep.  27;  8  Wendell's  Rep'.  9;  Starkie 
on  Evidence,  part  2,  sec.  65,  198,  202. 

3.  The  passing  of  the  note  described  in  the  last  indictment, 
was  not  a  fact  embraced  within  the  hawe  formed  upon  the  for* 
mer  indictment ;  and  if  given  in  evidence  on  the  trial  of  that 
issue,  it  could  only  have  been  as*  a  collateral  circumstance 
tending  to  prove  the  scienter  in  respect  to  the  note  described  in 
the  first  indictment ;  and  this  does  not  protect  tlie  party  from 
answering  directly  for  the  fact,  in  an  indictment  founded 
thereon.    Starkie,  part  4,  379,  380,  382. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of, the 
Court. 

The  defendant  was  indicted  in  April  1833,  in  the  circuit 
court  for  the  clistrict  of  Pennsylvania,  for  passing  a  counterfeit 
note  of  the  denomination  of  ten  tloliar?,  purporting  to  be  a  note 
of  the  Banlvof  the  IJnitcd  Slates,  with  intent  to  defraud  the 
bank,  &c. 

He  pleaded  tliat  the  note  described  in  the  indictment  had 
been  heretofore  given  in  evidence  on.thc  trial  of  the  defend- 
ant, upon  a  former  indictment  found  against  him  for  |)assing 
another  counterfeit  ten  dollar  note,  upon  which  indictment  he 
had  been  acquitted. 

The  United  Statics  demurred  to  this  plea,  and  the  defehdant 
joined  in  demurrer. 

The  jtidgcs  were  op|X)sed  in  opinion,  on  the  question  whe- 
ther the  judgment  on  the  demurrer  should  be  entered  in  fa- 
vour of  the  United  States  or  of  the  prisoner,  which  division  of 
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opinion  is  ordered  to  be  certified  to  the  supreme  court  of  ibe 
United  States. 

The  offence  for  which  the  defendant  was  indicted,  and  !• 
which  indictment  he  pleaded  the  plea  of  a  former  ao^pUfiil, 
was  entirely  a  distinct  offence  fron\  that  on  which  the  verdici 
of  acquittal  was  found.  The  plea  does  not  show  t|iat  he  had 
ever  been  indicted  for  passing  the  same  counterfeit  bill,  or  that 
he  had  ever  been  put  in  jeopardy  for  the  same  offence.  We 
are  therefore  of  opinion,  that  the  matter  pleaded  is  no  bar  to 
the  indictment,  and  that  the  demiurrer  ought  to  be  sustained. 
A  certificate  to  this  effect  is  to  be  given. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
conl  from  the  circuit  court  of  the  United  States  for  the  district 
of  Pennsylvania,  and  on  the  question  and  point  on  which  the 
judges  of  the  said  circuit  court  were  opposed  in  opinion,  and 
which  was  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  congress  in  such  case  made  and  provided,  and  waf 
argued  by  counsel;  on  consideration  whereof,  it  is  the  opinioii 
of  this  court  that  judgment  on  the  demurrer  to  the  second  plea 
pleaded  by  the  defendant  to  the  indictment  filed  against  him, 
ought  to  be  rendered  for  the  United  States.  Whereupon,  it  is 
ordered  and  adjudged  by  this  court,  that  it  be  certified  to  the 
said  circuit  court  that  judgment  on  the  derhurrer  to  the  second 
plea  pleaded  by  the  defendant  to  the  indictment  filed  against 
him,  ought  to  be  rendered  for  the  United  States. 
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In  the  matter  of  the  Life  and  Fire  Insurance  Coxpanv 
OF  New  York,  plaintiffs  v.  The  Heirs  of  Nicholas 
Wilson. 

Mandamus.  The  district  jud^e  of  Louisiana  refused  to  sign  the  record  of  a 
jodgment  rendered  in  a  case,  by  his  predecessor  in  office.  By  the  law  of 
Louisiana,  and  the  role  adopted  by  the  district  court,  the  judgment,  with- 
out the  signatura  of  the  judge,  cannot  be  enforced.  It  is  not  a  final  jadg- 
meot,  on  which  a  writ  of  error  may  issnc,  for  its  reversal.  Without  tbe 
action  of  the  judge  the  plaintiffs  can  take  no  step  in  the  case.  They  can 
neither  issue  execution  on  the  judgment,  nor  reverse  the  proceedings  by 
writ  of  error. 

On  a  motion  for  a  mandamus,  the  court  held :  The  district  judge  is  mistaken 
in  enppoeing  that  no  one  but  the  judge  who  renders  the  judgment,  can  grant 
a  new  trial.  He,  as  the  successor  of  his  predecessor,  can  exercise  the  same 
powers,  and  has  a  right  to  act  on  every  case,  that  remains  undecided  upon 
the  docket,  as  fully  as  his  predecessor  could  hare  done.  The  court  remains 
tbo  same,  and  the  change  of  the  incumbents  cannot  and  ongbt  not,  in  any 
respect,  to  injure  the  rights  of  litigant  parties.  The  judgment  may  be  er- 
roneous, but  this  is  no  reason  why  the  judge  should  not  sign  it.  Until  his 
signature  be  affixed  to  the  judgment,  no  proceedings  can  be  had  for  its  re- 
Tona).  He  has,  therefore,  no  right  to  withhold  his  signature,  where,  in  the 
ezoieise  of  his  discretion,  he  does  not  set  aside  the  judgment  The  eonrt. 
therefore,  directed,  that  a  writ  of  mandamus  be  t«sued,  directing  the  district 
judge  to  sign  the  judgment. 

On  a  mandamus  a  superior  court  will  never  direct  in  what  manner  the  discre- 
tion of  an  inferior  tribunal  shall  bo  exercised,  but  they  will,  in  a  proper  ease, 
require  an  inferior  court  to  decide.  But,  so  far  as  it  regards  the  case  under 
consideration,  the  signature  of  the  judge  was  not  a  matter  of  discretion. 
It  followed  as  a  necessary  consequence  of  the  judgment,  unless  the  judg- 
ment had  been  set  aside  by  a  new  trial.  The  act  of  signing  the  judgment 
is  a  ministerial  and  not  a  judicial  act.  On  the  allowance  of  a  writ  of. 
error,  a  judge  is  required  to  sign  a  citation  to  the  defendant  in  enof ;  he  is 
required,  in  other  cases,  to  do  acts  which  are  not  strictly  judicial. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  discretion  of  the 
court,  and  it  ought  not  to  be  issued  in  cases  of  doubtful  right.  But  it  is 
the  only  adequate  mode  of  relief,  where  an  inferior  tribunal  refusee  lo  a<i 
upon  a  subject  brought  properly  before  it 

A  motion  for  a  new  trial  is  always  addressed  to  the  discretion  of  the  court,  and 
this  court  w'il  not  control  the  exercise  of  that  discretion  by  a  circuit  court, 
either  by  a  writ  of  mandamus  or  on  a  eertilicate  of  division  between  the 
judges. 

ON  a  nioiioii  ibr  a  iiuiiidainus  to  the  district  couit  of  I  he  Uni- 
ted &iate»  for  the  eastern  district  of  Lotiisiana. 
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This  case,  as  slated  in  the  opinion  of  the  court,  was  as  fol- 
lows. 

This  suit  was  connnenced  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  on  the  26th  of  May 
1826.  The  action  was  brought  on  a  mortgage  on  real  pro- 
perty and  slaves,  in  the  state  of  Louisiana,  to  secure  the  pay- 
ment of  a  large  sum  of  money.  And  at  the  first  term  the 
following  judgment  was  entered.  *^  In  this  case,  the  plain- 
tiffs having  filed  in  this  court  a  transaction,  entered  into  be- 
tween the  parties,  before  Greeubury  Ridgley  Stringer,  Esq.,  a 
notary  public  in  and  for  the  city  of  New  Orleans,  and  the 
same  being  read  to  the  court,  it  is  thereupon  ordered,  adjudged 
and  decreed,  that,  in  pursuance  of  said  transaction,  judgment 
be  entered  up  in  f&vour  of  the  plaintifl^,  for  all  the  notes  therein 
specified,  wliich  have  bcQomc  due  and  payable,  with  seven 
per  cent  interest  thereon,  from  tlie  time  th3y  andeac|i  of  them 
respectively  arrived  at  maturity,  to  wit;  the  sum  oi  eleven 
hundred  dollari*,  due  on  the  18th  of  Novenciber  1824;  the  ram 
of  four  thousand  dollars,  due  on  the  18th  of  January  1825 ; 
the  sum  of  nine  hundred  and  sixty  dollars,  due  on  the  18th 
day  of  May  1825 ;  the  sum. of  seven  hundred  and  twenty-five 
dollars,  due  on  the  18th  of  November  1825;  and  the  sum  of 
four  thousand  dollars,  due  on  the  18th  of  January  1826.  It 
is  further  ordered,  adjudged  and  decreed,  in  pursuance  of  the 
transaction  aforesaid,  that  whenever  any  of  tlie  notes  men- 
tioned in  said  tmnsaction,  as  yet  not  arrived  at  maturity,  shall 
become  due  and  payable,  that  then  judgment  shall  be  entered 
up  for  the  plaintiirs,  upon  all  and  every  of  the  said  notes,  as 
they  arrive  at  maturity,  with  seven  per  cent  interest,  from  the 
time  they  become  due  and  payable,  until  their  final  judgment. 
It  is  further  ordered,  adjudged  and  decreed,  that  thei*e  shall 
be  a  slay  of  execution  on  said  judgment,  until  the  18th  day 
of  January  1829  ;  and  that  if  the  amount  of  the  judgment  in 
this  suit,  is  not  then  paid,  including  principal,  interest  and 
costs,  on  said  day,  that  the  said  slaves  and  movable  property, 
described  in  the  mortgage  mentioned  in  plaintiff's  petition,  shall 
be  sold  according  to  law,  to  satisfy  the  judgment  in  the  prem- 
ises." 

By  the  code  of  practice  of  Louisiana,  sec.  3  and  art.  546, 
it  is  provided,  tliut,  ^'  the  judge  must  sign  all  definitive  or  final 
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judgments  rendered  by  him,  but  he  sbnll  not  do  sc,  antil  three 
judicial  days  have  ela{»ed,  to  be  computed  from  the  3ay  when 
such  judgmeots  were  given." 

In  conformity  with  the  practice  of  tlie  state  courts  under 
this  law,  it  seems  the  district  court  of  the  United  States  in 
Louisiana^  has  adopted  a  nde  which  requires  all  its  judgments 
to  be  signed.  But  the  judge  \y\vo  rendered  ( he  above  judgment^ 
departed  this  hfe  before  he  signed  it,  and  no  proceedings  were 
had  ia  the  case  until  the  2Ist  of  May  1832»  wiien  a  ootice  was 
filed  in  the  clerk^s  office,  lo  the  heirs  of  Wilson,  that  at  the  next 
term»  api^cation  would  be  made  to  the  district  judge,,  on  be-. 
half  of  the  plainti(&y  to  sign  the  judgment.  A  motipu  to  this 
eflbci  was  made,  which  was  overruled  by  the  court. 

At  the  last  term  of  this  court,  a  rule  was  granted  on  tlio 
district  judge,  to  show  cause  why  a  mandamus  should  not  be 
issued^  commanding  liim  U>  sigu  tlie.  judgment  and  direct  ex- 
eculion*  And^  at  the  present  t«rm,  the  district  judge,  in  obe- 
dicQce  to  the  rule»  gives  the  following  reasons  why  lie  refused 
lo  sign  the  judgment  and  award  execution  in  the  cose. 

^  At  the  May  term  13S6,  Judge  Rol)ln8on  caused  the  judg- 
ment to  be  entered*  Tliat  he  did  not  sign  the  judgment, 
although  ho  Indd  three  terms  after  ward?,  and  did  npt  die  until 
in  the  autumn  of  18SS.  And  now  the  plaintids  niove,  tliat  I, 
as  his  si^ccessor,  dndl  sign  tiie  judgment,  in  order  to  render  it 
-ezecniory. 

'*  This  application  is  resisted  by  the  defendants^  qu  several 
grounds,  but  principally,  1st.  Because  tiiey  say  there  never 
was  any  legal  judgment  given :  and  secondly,  that  the  record 
of  the  proceedings  does  not  exhibit  such  a  case  us  entitled  ibe 
pbunUffit  to  judgment. 

'^If  the  first  position  of  ilic  defendants  be  correct,  viz-  that 
no  legal  judgment  has  beei)  given,  the  application  of  the  plain- 
tifib  must  fail. 

^By  a  positive  law  of  the  state  of  Liouisiana,  all  judgments 
rendered,  if  not  set  aside  for  legal  cause  within  a  given  num- 
"ber  of  days,  must  be  signed  by  the  judge  before  execution  can 
be  taken  out  upon  them ;  in  other  words,  the  judgments  are 
not  complete,  or  rather  are  no  jud^nents  at  all,  until  they 
are  so  signed.  A  law  of  this  stale  expressly  requires  the  sig* 
nature  ot  the  judge,  before  tlie  judgment  can  be  carried  into 
eflect :  for  there  mav  arise  suificient  reasotits  Ijelween  the  ren- 
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dition  of  a  ludgment  pro  forma,  and  the  time  allowed  for 
signing  it,  tb  induce  the  judge  to  withhold  his  sigoatare. 
That  such  reasons  did  agse  in  this  case,  nmy  be  presumed ; 
for  it  is  a  legal  presumption,  that  public  functionaries  perform 
their  duty  when  required;  and  although  it  is  not  expected 
that  a  judge  will  call  for  and  sign  judgments,  without  being 
so  required  ;  yet  it  is  strange,  that  a  party  so  much  interested, 
should  not  have  made  application  to  the  judge  in  the  course 
of  two  years  to  sign  this  judgment;  and  it  is  also  remarkable, 
that  the  plaintifTs  attorney  of  record,  who  procured  the  making 
of  the  judgment  entries,  never  has,  to  this  day,  made  any 
such  application;  but  on  the  contrary,  the  record  shows,  that 
they  subsequently  instituted  new  suits,  in  th%  name  of  the 
assignees  of  the  original  plaintifis,  against  the  same  defendants, 
to  recover  the  amount  now  in  controversy.  Why  did  they 
proceed  in  this  manner,  if  they  had  a  right  to  the  original 
judgment.  The  judge's  signature  to  a  judgment  being,  by 
our  law,  an  essential  part  of  it,  inasmuch  as  it  is  a  dead  letter 
without  it ;  it  follows,  that  he  who  signs  it,  thereby  makes  it 
his  own  judgment.  Therefore,  were  I  to  give  validity  to 
what  is  here  called  a  judgment,  by  affixing  to  it  my  signature, 
would  it  not  be  to  pronounce  on  the  rights  of  the  parties  whose 
cause  I  have  never  beard  f 

These,  and  other  reasons  assigned  in  illustration  of  the 
principles  above  stated,  induced  the  distiict  judge  to  refuse  his 
signature  to  the  judgment. 

The  case  was  argued  by  Mr  Selden  and  Mr  Jones,  for  the 
plaintiffs ;  and  by  Mr  Coxe  and  Mr  Porter,  for  the  defendants. 

The  opinion  of  the  court  was  given  upon  no  other  question 
argued  by  counsel,  but  the  right  of  the  judge  to  refuse  to  sign 
the  judgment. 

Upon  this  question,  it  was  contended,  on  the  part  of  the 
plaintiffs,  that  the  signing  of  the  judgment  was  a  ministerial, 
and  not  a  judicial  act. 

The  signing  is  not  of  the  essence  of  the  judgment.  It  id  a 
mere  formality,  not  required  at  common  law.  It  was  not  re- 
quired by  the  Spanish  law.  That  law  required,  that  it  should 
be  rendered  by  day,  in  a  judicinl  proceeding,  m  a  proper  place, 
after  the  parlies  were  cited  or  had  appeared;  and  that  it  should 
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be  written  in  the  records,  and  read  publicly.     V.  Partida,  3d 
tit.  22,  i.  5.     After  it  was  pronounced,  the  judge  could  not  al- 
ter it  except  during  the  day  on  which  it  was  rendered.     Ibid, 
law  Sy  1  Morcau  and  Carleton's  translation,  p.  264 — 5 

The  statute,  (commonly  called  the  practice  act,  which  by  the 
act  of  congress  of  26th  May  1824,  adopting  the  practice  of 
the  state  courts,  regulates  the  practice  of  the  United  States 
courts, in  Louisiana)  which  contains  the  provision  requiring 
judgments  to  be  signed,  is  of  the  10th  April  1805  (5  Mar- 
tin's Digest  164)  ;  and  is  not  to  be  found  in  Morcau'S  Digest. 
The  code  of  practice  has  changed  the  course  of  proceeding  in 
the  state  courts ;  but  that  code  is  not  observed  in  the  district 
court  of  the  United  States :  it  was  enacted  on  the  2d  October 
1825,  since  the  act  of  congress  regulating  the  practice  of  the 
United  States  courts  in  Louisiana.  The  inquiry,  then,  is  to 
be  directed  to  the  laws  in  force  previous  to  the  adoption  of  the 
code  of  practice.  The  statute  of  10th  April  1805,  follows  the 
Spanish  law,  and  requires  all  judgments  to  be  pronounced  in 
open  court,  entered  on  the  minutes,  and  three  days  thereafter, 
signed — not  by  the  judge  who  rendeted  them — ^but  by  the  pre- 
siding judge  of  the  court;  provided  they  should  not  be  set 
aside  by  motion  for  a  new  trial.  This  statute,  in  the  same  sec- 
tion, requires  judgments  to  be  docketed,  and  in  the  next  (5 
Martin's  Dig.  166)  provides  that  no  execution  shall  issue  on 
any  judgment  not  docketed  in  form  aforesaid.  Will  any  one 
contend,  that  the  docketing  is  of  the  essence  of  the  judgment? 
It  is  required  in  the  same  manner  as  the  signing  is;  and  it  is 
clear  that  they  are  both  purely  ministerial  acts, — the  rendition  of 
the  judgment,  and  the  hearing  of  the  motion  for  a  new  trial 
within  the  three  days,  being  judicial  acts,  and  after  the  three 
days  the  judgment  is  then  perfect  in  all  its  essential  parts,  and 
is  to  be  completed  in  its  formalities  by  being  siraed  and  dock- 
eted. 

The  present  application  is  not  an  attempt  to  control  the 
discretion  of  the  j^udge.  Under  this  Louisiana  act  one  of 
three  things  must  be  done  : — ^the  judge  must  grant  a  new  trial 
— arrest  the  judgment — or  sign  it.  If  he  cannot  arrest  the 
judgment,  and  will  not  grant  a  new  trial,  the  only  other  alter- 
native is  to  sign  the  judgment.  If  no  application  be  made  for 
t  new  Uial  within  three  days,  it  is  then  the  duty  of  the  judge 
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to  perfect  the  judgment,  nnd  the  right  of  the  party  to  have  it 
perfected.  No  exercise  of  judiciivl  functions  is  afterwards  re- 
quired, and  it  only  remains  for  the  judge  to  do  the  mere  minis- 
terial act  of  signing  the  judgment,  which  the  parties,  by  omit- 
ting to  apply  for  a  new  trial,  have  tacitly  admitted  must  be 
carried  into  effect. 

No  application  was  ever  made  for  a  new  trial.  Indeed,  on 
w^bat  ground  could  it  be  as^ked  for  or  granted  on  a  judgment 
confessed  with  a  stay  of  execulion  ?  Could  it  have  been,  judge 
Robinson  lived  long  enough  for  the  application  to  have  been 
made  to  him.  He  lived  three  terms  after  the  confession  of 
judgment.  The  case  comes  then  before  the  court  as  one  in 
which  no  application  was  ^nade  for  a  new  trial  to  the  only 
judge  who,  according  to  the  argument,  could  grant  it,  and  in 
which  the  defendants  did  not  desire  to  have  a  new  trial. 

Though  the  discretion  of  a  judge  will  not  be  controlled,  and 
thotigh  a  mandamus  will  not  go  to  compel  him  to  decide  in  a 
particular  way,  it  will  go  to  make  him  decide  so  that  a  writ  of 
error  may  be  had. 

A  mandamus  lies  to  compel  the  signing  of  a  bill  of  excep- 
tions by  the  circuit  court.  Crane  and  another,  5  Peters's  Rep. 
190.  In  1  Stra.  42,  9.S,  211,  is  the  case  of  a  mandamus  to 
a  judge  of  probates  to  grant  to  the  next  of  kin  ;  though  it  is  a 
judicial  act  to  grant  it,  a  mandamus  Ucs  to  compel  tiie  grant  to 
thenext  of  kin  in  preference  to  any  other.  So  it  lies  to  com- 
pel a  court  to  proceed  to  judgment.  As  in  the  People  v.  The 
Justices  of  Sessions  of  Chenango,  1  John.  Ca.  179;  Turner  v. 
Haight,  2  John.  Rep.  371  ;  Smith  v.  Jackson,  I  Paiue's  Rep. 
453.  Also  to  admit  a  deed  to  record^  w  Inch  is  a  mere  minis- 
terial act  of  the  court.  Dawson  v.  Thruston,  2  Hen.  and  Munf. 
132.  At  the  last  term  of  the  supreme  court,  in  Ex  parte  Bmd- 
street,  7  Peteis's  Rep.  635,  the  district  judge  was  ordered  to 
reinstate  the  causes,  make  up  the  records,  try  the  causes,  and 
enter  judgment,  in  order  to  give  the  demandant  the  benefit  of 
a  writ  of  error.  The  words  of  astatute  of  West.  2,  (18  Ed.  1) 
cb.  31,  which  requires  the  signing  of  the  bill  of  exceptions,  are 
not  more  im|)erativc  than  are  those  of  this  Louisiana  act:'  ^'if 
the  party  write  the  exception,  and  pray  that  the  justices  may 
put  their  seals  to  it  for  a  testimony,  the  justices  shall  put  tlieir 
seals,  and  if  one  will  not  another  eshall."    By  the  act  of  consrress 
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of  May  26th,  1790,  ch.  38,  the  ^^  presiding  magistrate"  is  re- 
quired to  certify  the  proceedings  of  the  court  so  as  to  mUce 
ihem  evidence  in  other  courts.  Could  he  refuse?  And  would 
there  be  any  greater  interference  with  judicial  discretion  in 
granting  the  application  at  bar  than  there  is  in  the  instances 
here  enumerated  1 

It  is  not  required  by  the  Louisiana  statute,  that  the  judge 
who  rendered  the  judgment  should^sign  it.  Had  such  been 
the  provision  of  the  statute,  an  impossibility  might  have  been 
required.  The  judge  Who  tried  the  caUse  might  die  within  the 
three  days,  or  he  might  resign,  or  be  displaced  before  the  sign- 
ing of  the  judgment.  Could  his  successor,  on  general  princi- 
ples, in  any  of  these  cases,  refuse  to  sign  it,  after  the  lapse  of 
the  three  days  ?  The  judgment  is  the  act  of  the  court,  and 
not  merely  of  the  individual  judge.  A  court  never  dies.  It 
will  see  that  its  judgments  are  completed  and  carried  into  ef- 
fect It  is  the  duty  of  the  successor  to  perfect  and  carry  into 
eflfect  all  acts  begun  by  his  predecessor,  and  pending,  in  the 
court  at  the  time  of  his  appointment. 

And  let  it  not  be  lost  sight  of,  that  no  law  or  decision  of  Lou- 
isiana can  be  produced  requiring  the  judge  rendering  the  judg- 
ment to  sign  it.  Judge  Harper,  in  his  reasons,  cites  a  section 
of  an  act  of  1817.  But  that  section  makes  no  change  in  the 
act  of  1805,  as  to  the  formality  of  signing  the  judgment,  and 
the  judge  by  whom  that  act  may  be  done.  The  i*equisitiou  of 
the  statute  is  not,  that  "  the  judge  rendering  a  judgment  must 
remain  long  enough  at  the  place  of  holding  the  court  in  order 
to  sign  it ;"  but  that  be  shall  remain  three  days  after  pronoun- 
cing judgment  to  hear  motions  for  new  trials: — the  words  are, 
**  that  seven  judicial  days  from  that  on  which  a  final  judgment 
shall  have  been  rendered,  shall  be  allowed  to  make  a  motion 
for  a  new  trial  in  the  district  court  for  the  first  district,  and 
the  parish  court  of  New  Orleans,  and  that  until  then  the  judg- 
ment shall  not  be  signed  by  the  judge ;  and  that  in  all  the 
other  district  courts  of  the  state,  the  motion  shall  be  made  and 
the  judgment  signed  within  three  judicial  days  only,  and  for 
that  purpose  it  shall  be  the  duty  of  the  judges  of  the  district 
courts  to  sit  three  days  longer  after  the  last  cause  which  they 
shall  have  determined  in  each  term.'*  The  judge  who  tried 
the  cause  must  remain  the  three  days  to  hear  motions  for  new 
VOL.  viii — 2  N 
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trials,  because  no  judge  can  hear  such  a  motion  who  has  not 
heuid  the  cause,  and  because  tlus  is  a  judicial  act  and  not  a 
ministerial  act. 

It  is  not  necessary  thai  the  judgment  should  be  signed  on  the 
third  day  :  it  may  be  signed  afterwards.  This  is  decided  in 
Thompson  v.  Chretien  et  al.  12  Martin's  Rep.  250  (1822). 
There  were  other  questions  in  that  cause;  but  one  was,  whe- 
ther the  judge  must  not.sign  the  judgment  on  the  third  day, 
and  whether.it  is  not  void  if  signed  afterwards.  The  court 
say :  **  the  object  of  the  legislature  in  the  section  quoted  from 
2  Mart.  Dig.  164,  was  to  afford  the  party  a  delay  of  three  days 
to  state  his  objections,  and  for  this  purpose  prohibited  the  judge 
to  give  effect  to  it  by  his  signature  till  the  expiration  of  that 
delay.  It  is  not  intended  to  require  the  judge's  signature  on 
that  day."  In  that  case,  the  judgment  was  not  signed  till  sev- 
eral days  after  its  rendition. 

There  was  no  occasion  for  urgency  in  signing  this  particular 
judgment.  It  was  confessed  in  May  1826,  with  a  stay  of  ex- 
ecution till  the  18th  January  1829 — very  nearly  three  years. 
No  execution  could  be  issued  till  then.  Why  sign  the  judg- 
ment before  1  Signing  virtually  authorises  an  execution  to 
issue.  Of  what  use  would  signing  be  until  the  stay  expired  and 
an  execution  was  wanted  1  Inadvertently  omitted  as  it  was, 
still  the  application  for  this  formal  act  to  be  done,  would  seem 
to  be  in  full  lime,  when  execution  was  necessary,  and  the  par- 
ties had  become  entitled  to  it. 

Judge  Harper's  refusal  to  perfect  the  judgment,  renders  the 
condition  of  plaintiffs  and  defendants  unequal.  Had  he  signed 
it,  the  defendants  could  have  brought  a  writ  of  error,  and  ob- 
tained a  review  of  the  question,  whether  he,  as  the  successor  of 
judge  Robertson,  was  bound  to  sign  the  judgment,  and  also  of 
the  alleged  irregularities.  But  the  plaintiffs,  by  such  refusal, 
are  deprived  not  only  of  all  remedy  and  benefit  under  their 
judgment  in  the  court  below,  but  also  of  the  right  of  suing  out 
a  writ  of  error  to  this  court.  The  district  judge  ought  either  to 
have  signed  the  judgment,  and  put  the  defendants  to  a  writ  of 
error,  or  arrested  the  judgment,  and  afforded  the  plaintiffi  the 
opportunity  of  suing  out  such  writ— -a  right  of  which  they  ought 
not  to  be  deprived. 

This  is  not  a  question  of  practice.     There  are  no  precedents 
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on  the  subject  The  death  of  the  judge  has  occasioned  the 
difficulty;  and  judges  so  seldom  die^  that  there  is  no  jurispru- 
dence yet  formed  in  relation  to  their  demise.  It  is  a  question  of 
law  dependmg  upon  the  statute  and  the  ancient  jurisprudence 
of  Louisiana,  and  is  simply  this:  Is  or  not  the  signing  of  a 
judgment,  after  the  delays  for  granting  a  new  trial  have  expir- 
ed, a  judicial  or  simply  a  ministerial  act  1  The  signing  by  the 
judge  who  rendered  the  judgment  is  not  required  by  any  law  of 
Louisiana.  It  is  not  of  the  essence  of  the  judgment,  but  is  a 
mere  formality,  which  does  not  affect  its  substantial  properties 
and  force. 

Upon  the  whole,  it  is  submitted  that  jufjge  Harper  ought  to 
have  signed  this  judgment.  The  act  is  merely  ministerial.  On 
general  principles,  as  the  successor  of  judge  Robertson,  he 
was  bound  to  complete  the  judgment.  So  under  the  Louisi- 
ana act  of  1805.  There  is  not  only  nothing  in  that  act  which 
requires  the  judge  who  presided  at  the  confession  of  the  judg- 
ment to  sign  it,  but  by  its  express  provisions,  the  signing  is  re- 
quired to  be  by  the  presiding  judge  of  the  court, — presiding  at 
the  time  the  application  td  sign  should  be  made ; — words  used, 
no  doubt,  td  avoid  the  difficulty  which  would  arise  from  the 
death,  resignation  or  removal  of  the  judge  who  presided  at  the 
trial. 

Mr  Coxe  and  Mr  Porter  contended,  that  this  was  not  a  case 
m  whi6h  a  judge  was  called  upon  to  do  an  act  merely  ministe- 
rial. The  district  judge  has  given  the  facts  and  reasons  which ' 
operated  on  him,  judicially,  to  refuse  his  signature  to  the  judg- 
ment. They  are  briefly  these.  The  first  fact  on  which  he 
relies  is  the  laches  of  the  plaintiffs.  He  states  that,  from  the 
records  of  the  court,  it  appears  that  judge  Robertson  held  three 
terms  of  the  court  after  the  entry  of  the  judgment,  and  did  not 
die  until  more  than  two  years  after.  He  next  adverts  to  the 
state  law,  which  requires  that  to  render  a  judgment  valid, 
it  must  be  signed  within  a  certain  number  of  days,  unless  set 
aside.  He  states  that  this  has  been  the  invariable  practice  of 
the  court  of  the  United  States,  in  Louisiana ;  and  he  draws  the 
inevitable  consequences  from  the  neglect  of  the  plaintiffs  in 
obtaining  this  signature,  that  they  were  conscious  of  the  exist- 
ence of  good  causes  that  would  have  Induced  judge  Robertson 
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to  refuse  signing  it  He  stales  positively,  that  the  same  attor« 
neys  who  instituted  the  suit,  have  subsequently,  in  the  same 
court,  instituted  new  suits,  in  the  name  of  assignees  of  the 
original  plaintifTs,  against  the  same  defendants,  for  the  same 
cause  of  action.  This  alone  would  be  sufficient  to  oreveni  his 
acting. 

The  signing  of  tlie  judgment  has  been  improperly  called 
a  ministerial  act,  a  mere  formality — ^it  is  neither. 

Whatever  a  judge  may  do,  or  may  refuse  to  do^  according  to 
the  circumstances  of  the  case,  is  a  judicial  act.  Here,  after  a 
judge  lias  pronounced  his  opinion  in  open  court,  and  had  it  en- 
tered on  the  minutes,  he  may  refuse  to  perfect  it,  if  he  sees  that 
injustice  has  been  done,  and  order  a  new  trial ;  or  he  may  arrest 
the  judgment  for  such  radical  errors  in  the  proceedings  as  show 
that  no  valid  judgment  can  be  founded  on  them.  Ordeiing 
the  judge  to  sign  this  judgment  would  be  directing  him  what 
judgment  to  render ;  for  it  would  be  saying,  You  shall  not  grant 
a  new  trial;  you  shall  not  a  rest  the  judgment ;  but  you  must 
confirm  it.  Now  this  is  contrary  to  an  express  decision  of 
this  court,  in  the  case  of  the  United  States  v.  Lawrence,  3 
Dallas  42. 

In  his  reasons  the  judge  remarks  with  some  force  on  the 
injustice  of  forcing  him  by  a  process  of  this  kind  to  decide  a 
case  on  evidence  which  had  not  been  offered  to  him,  but  to 
another ;  which  (if  the  argument  to  show  that  this  is  a  judg- 
ment, not  a  ministerial  act,  be  correct)  would  be  conclusive 
against  the  motion.  Ought  he  not  to  be  permitted  to  look  into 
the  proceedings  1  to  see  whether  the  defendant  has  appeared  ? 
whether  he  has  been  cited  ]  whether  the  court  has  jurisdiotioD 
of  the  cose;  whether  the  party  who  appears  by  attorney  is  not 
stated  to  be  an  infant  1  to  examine,  in  short,  whether  the  pro- 
ceedings rre  in  legal  formi  Should  any  hardship  on  the  part 
of  the  plaintiffs  be  urged,  the  answer  is  ready.  Whatever  of 
inconvenience  exists,  is  of  the  plaintiffs'  own  creation;  the 
delay  has  been  produced  by  their  own  negligence;  or  worse,  by 
their  desire  to  overreach — and  they  are  not  without  remedy. 
A  n^w  action,  avoiding  all  the  irregularities  of  this,  would  have 
produced  a  decision  on  the  merits,  in  less  time,  and  at  less 
expense^  than  by  this  application  ;  at  the  same  time  that  the 
mortgage,  if  it  be  a  legal  one,  binds  ail  the  property  as  effectu- 
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ally  as  a  judgment,  and  carries  back  the  lien  to  an  earlier  date. 
Authorities  to  show  (hat  the  signature  of  the  judgment  is  ne- 
cessary, need  scarcely  be  produced.  For  the  satisfaction  of  the 
court,  however,  the  following  statutory  provisions  are  referred 
fo.  1  Acts  of  the  Territory  of  Orleans,  p.  234,  sec.  13;  2 
Martin's  Digest^  164,  No.  11  ;  Acts  of  1817,  p.  32,  sec  11. 
All  these  acts  may  he  found  in  Leslet's  Digest,  Code  of  Prac- 
tice, 546. 

The  ?ict  required  of  the  judge  of  the  district  by  the  manda- 
mus,  was  entirely  judicial.  He  had  refused  to  sign  the  judg- 
ment, and  had  given  his  reasons  for  the  same,  and  he  is  now 
to  reverse  this  judgment. 

A  mandamus  is  not  the  proper  remedy.  It  is  never  issued 
when  the  act  required  to  be  done  under  it  is  other  than  minis- 
terial :  it  is  properly  to  be  directed  to  the  judge,  and  not  to  the 
court ;  and  in  this  case  it  is  judicially  known  that  the  court  is 
composed  of  but  one  judge. 

There  was  no  judgment  rendered  by  judge  Robertson.  The 
case  was  not,  therefore,  judicially  disposed  of  before  his  death ; 
and  the  present  judge,  before  he  can  sign  the  judgment,  must 
examine  the  record.  This  was  done  by  him,  and  he  judicially 
decided  that  he  could  not  sign  the  record.  This  is  conclusive  ; 
if  the  judge  is  any  thing  more  than  a  mere  clerk  to  perfect  the 
record. 

What  acts  of  a  judge  are  ministerial  1  They  are  all  judicial. 
Does  this  court  act  ministerially  in  any  case,  or  on  any  occasion  ? 
The  law  of  Louisiana  requires  the  judge  to  remain  three 
days^t  the  place  where  the  court  is  held,  before  he  signs  the 
judgment,  which  aflTords  an  opportunity  to  examine  if  there  are 
any  reasons  for  a  new  trial.  But  in  this  case  no  opportunity 
for  a  new  trial  can  be  allowed,  if  the  duty  of  the  judge  is  abso- 
lutSji  if  be  must  sign  the  jyidgment.  The  law  does  not  require 
that  a  new  trial  shall  be  asked  in  three  days  ;  if  it  is  not  asked 
in  that  time,  and  judgment  has  not  been  signed,  the  case  is  open 
for  the  application. 

Upon  the  authority  of  the  civil  code  of  Louisiana,  the  judge 
may  order  a  new  trial  up  to  the  time  of  signing  the  judgment 
And  in  this  case  a  new  trial  could  have  been  given  by  the  judge 
of  the  district  court,  if  he  had  been  required  to  grant  it.  No 
application  was  before  him  for  any  purpose  but  to  obtain  his 
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sigDaiure  to  the  judgment.     The  proceedings  in  this  cnae  are 
evidently  defective,  as  it  is  admitted  the  minors,  heirs  of  Nich- 
olas Wilson,  had  not  notice  of  the  application  for  signing  the 
judgment. 

Mr  Jones,  in  reply,  contended,  that  after  the  judgment  bad 
been  entered  on  the  minutes,  as  the  ora*  judgment  of  judge 
Robertson,  the  proceedings  to  complete  the  record  were  mere 
matters  of  form.  In  this  case,  particularly,  the  form  of  signing 
was  all  that  was  necessary,  for  the  party  had  made  no  ap(Ai- 
cation  for  a  new  trial.  The  state  of  the  record  was  such,  as 
that  the  judge  could  sign  the  judgment ;  as  is  done  when  a 
warrant  of  attorney  is  given,  which  fully  authorises  the  entry 
of  judgment.  Judges  frequently  act  ministerially.  The  cer- 
tificate to  a  record,  and  the  signature  of  a  judge  in  allowing  a 
writ  of  error,  are  ministerial  acts. 

There  is  no  force  in  the  objection,  that  as  the  present  judge 
did  not  sit  on  the  trial  of  this  cause,  he  cannot  grant  a  new 
trial.  It  often  occurs  that  new  trials  are  moved  for  and  granted 
by  other  judges  than  those  before  whom  the  cases  have  been 
tried.  New  trials*  are  moved  for  **m  bank,"  before  all  the 
court :  trials  take  place  at  nisi  prius  before  a  single  judge. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

In  the  argument,  on  the  motion  to  make  the  rule  for  a 
mandamus  absolute,  various  objections  were  taken  against  the 
jurisdiction  of  the  district  court. 

It  is  insisted  that  the  plaintiffs,  in  their  corporate  capacity, 
can  neither  make  a  contract  in  Louisiana,  nor  enforce  it  in  that 
state  by  suit ;  and  if  they  could,  the  proceedings  in  the  case 
were  erroneous,  and  might  be  reversed  on  a  writ  of  error. 

In  the  consideration  of  the  question  now  before  the  court, 
they  do  not  consider  themselves  authorised  to  examine  into  the 
regularity  of  the  proceedings  in  the  case  before  the  district 
court,  as  they  would  do  on  a  writ  of  error.  The  point  of  in- 
quiry is,  whether  the  district  judge,  under  the  circumstances 
of  the  case,  was  bound  to  sign  the  judgment. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable 
discretion  of  the  court,  and  it  ought  not  to  be  issued  in  cases 
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of  doubtful  right.     But  it  is  the  only  adequate  mode  of  relief, 
where  an  inferior  tribunal  refuses  to  act  upon  a  subject  brought 
properly  before  it. 

In  this  case  the  district  judge  seems  to  think,  that  as  the 
judgment  was  not  rendered  «by  him,  he  has  no  power  to  grant 
a  new  trial,  as  he  is  not  acquainted  with  the  facts  and  circum- 
stances which  should  influence  his  discretion  in  making  such 
an  order ;  and  that,  consequently,  he  is  not  bound  to  sanction 
the  judgment,  by  his  signature. 

By  the  law  of  Louisiana,  and  the  rule  adopted  by  the  district 
court,  tlte  judgment,  without  the  signature  of  the  judge,  can* 
not  be  enforced.  It  is  not  a  final  judgment,  on  which  a  writ 
of  error  may  issue,  for  its  reversal.  Without  the  action  of  the 
judge  the  plaintiffs  can  take  no  step,  unless  it  be  the  one  they 
have  taken,  in  this  case.  They  can  neither  issue  execution  on 
the  judgment,  nor  reverse  the  proceedings  by  writ  of  error. 
And  if  the  reasons  assigned  by  the  judge  shall  be  deemed  a 
sufficient  answer  to  the  rule,  the  plaintiffs  are  without  remedy 
on  their  judgment. 

But  the  district  judge  is  mistaken  in  supposing  that  no  one 
but  the  judge  who  renders  the  judgment,  can  grant  a  new 
trial.  He,  as  the  successor  of  his  predecessor,  can  exercise  the 
same  powers,  and  has  a  right  to  act  on  every  case  that  remains 
undecided  upon  the  docket,  as  fully  as  his  predecessor  could 
have  done.  The  court  remains  the  same,  and  the  charge  of 
the  incumbents  cannot  and  ought  not,  in  any  respect,  to  injure 
the  rights  of  litigant  parties. 

The  case  referred  to  in  6  Wheat.  542,  5  Cond.  Rep.  170, 
asserts  nothing  in  opposition  to  this  principle.  A  motion  for  a 
new  trial  is  always  addressed  to  the  discretk)n  of  the  court, 
and  this  court  will  not  control  the  exercise  of  that  discretion, 
by  a  circuit  court,  either  by  a  writ  of  mandamus,  or  on  a  certi- 
ficate of  division  between  the  judges. 

After  the  rendition  of  the  judgment,  three  days  are  allowed 
by  the  law  of,  Louisiana,  within  which  to  move  for  a  new 
trial ;  and  if  no  new  trial  shall  have  been  granted,  the  judge 
is  required  to  sign  the  judgment  at  the  expiration  of  this  time. 
It  may  be  in  the  power  of  a  judge,  under  this  law,  in  the  state 
court,  where  the  judgment  has  not  been  signed,  to  giant  a  new 
trial  after  the  lapse  of  a  much  longer  time  than  is  specified  in 
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tbe  act;  but  this  question  if;  not  raised  ia  the  present  case,  at 
the  district  judge  has,  in  not  grnniing  a  new  trial,  decided 
against  it.  It  is  immaterial  wluit  reasons  may  have  influenced 
this  decision^  as  it  was  a  matter  which  rested  in  his  discretion. 
But  the  important  inquiry  is,  whether,  after  refusing  to  grant 
a  new  trial,  either  on  a  full  consideration  of  the  merits,  or  be- 
cause he  had  not  a  sufficient  knowledge  of  them,  he  was  not 
bound  to  sign  the  judgmept. 

On  a  mandamus  a  superior  court  will  never  direct  in  what 
manner  the  discretion  of  an  inferior  tribunal  shall  be  exercised ; 
but  they  will,  in  a  proper  case,  require  the  inferior  court  to  de- 
cide. But,  so  far  as  it  regaids  the  case  under  consideration, 
the  signature  of  the  judge  was  not  a  matter  of  discretion.  It 
followed  as  a  necessary  consequence  of  the  judgment,  unless 
the  judgment  had  been  set  aside  by  a  new  trial.  The  act  of 
signing  the  judgment  is  a  ministerial  and  not  a  judicial  act. 
On  the  allowance  of  a  writ  of  error,  a  judge  is  required  to  sign 
a  citation  to  the  defendant  in  error ;  he  is  required  in  other 
cases,  to  do  acts  which  are  not  strictly  judicial. 

The  judgment  may  be  erroneous,  but  this  is  no  reason  why 
the  judge  should  not  sign  it.  Until  his  signature  be  affixed  to 
the  judgment,  no  proceedings  can  be  had  for  its  reversal.  He 
hiU9,  therefore,  no  right  to  withhold  his  signature,  where,  in  the 
exercise  of  his  discretion,  he  does  not  set  aside  the  judgment 
As  well  might  a  judge  refuse  to  enter  up  the  judgment  upon  a 
verdict,  which  he  would  not  or  could  not  setaside,  as  to  withhold 
his  signature  in  the  present  case.  The  cause  should  be  placed 
in  such  a  posture  as  to  enable  the  plaintifis  to  proceed  to  an- 
other trial,  or  to  take  out  execution  on  their  judgment.  As  the 
former  has  not  been  done,  the  latter  may  be  claimed  by  the 
plaintiffs  as  a  matter  of  right. 

This  couit,  therefore,  direct,  that  the  writ  of  mandamus  be 
issued,  directing  the  district  judge  to  sigfi  the  judgment,  agree- 
ably to  the  prayer  of  the  plaintiffs. 


On  motion  of  plaintiff  for  a  mandamus  to  the  district  court 
of  the  United  States  for  the  eastern  district  of  Louisiana. 

On  consideration  of  the  rule  granted  in  this  cause  by  this 
court,  on  the  fourteenth  day  of  March  in  the  year  of  our  Lord 
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one  thousand  eight  hundred  and  thirty-three,  which  was  duly 
served  on  the  judge  of  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  as  by  reference  to  the  proof 
of  service  on  file  in  the  clerk's  office  will  appear,  and  of  the  re- 
turn of  the  said  judge,  setting  forth  his  reasons  at  large,  as  also 
of  the  arguments  of  counsel,  for  both  the  plaintiff  and  defend- 
ant m  this  cause,  thereupon  had :  it  is  now  here  considered, 
ordered  and  adjudged  by  this  court,  that  the  saTd  rule  be,  and 
the  same  is  hereby  made  absolute ;  and  it  is  further  ordered 
and  adjudged  by  this  court,  that  a  writ  of  mandamus  be,  and 
the  same  is  hereby  awarded,  directing  the  said  district  judge 
to  sign  the  judgment,  and  to  award  execution  thereon,  agree- 
ably to  the  prayer  of  the  plaintiff  in  the  proceedings  men- 
tioned. 


VOL.  viii. — 2  o 
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In  the  matter  of  the  Life  and  Fire  Insurance  Compant 
OF  New  York,  plaintiff  v.  Christopher  Adams. 

ON  a  motion  of  the  (daiiitiffs  for  a  mandamus  to  the  district 
court  for  the  eastern  district  of  Louisiana. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

At  the  last  term  of  this  court,  a  rule  was  granted  on  the  dis- 
trict judge  of  the  United  States  for  the  eastern  district  of  Lou- 
isiana in  this,  the  s9me  as  in  the  preceding  case  of  the  same 
plaintiflb,  against  the  Heirs  of  Nicholas  Wilson ;  and  as  the 
principles  involved  in  both  cases  are  substantially  the  same, 
the  court  also  direct  that  a  mandamus  be  issued  in  this  case, 
commanding  the  district  judge  to  sign  the  judgment,  agreeably 
to  the  prayer  of  the  plaintiffs'  counsel. 


On  motion  of  plaintiff  for  a  mandamus  to  the  district  court 
of  the  United  States  for  the  eastern  district  of  Louisiana. 

On  consideration  of  the  rule  granted  in  this  cause  by  this 
court,  on  the  fourteenth  day  of  March  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-three,  which  was  duly 
served  on  the  judge  of  the  district  court  of  the  United  States 
for  the  eastern  district  of  Louisiana,  as  by  reference  to  the  proof 
of  service  on  file  in  the  clerk's  office  will  appear,  and  of  the 
return  of  the  said  judge,  setting  forth  his  reasons  at  large,  as 
also  of  the  arguments  of  counsel,  for  both  the  plaintiff  and  de- 
fendant in  this  cause,  thereupon  had :  it  is  now  here  consid- 
ered, ordered  and  adjudged  by  this  court,  that  the  said  rule 
be,  and  the  same  is  hereby  made  absolute ;  and  it  is  further 
ordered  and  adjudged  by  this  court,  that  a  writ  of  mandamus 
be,  and  the  same  is  hereby  awarded,  directing  the  said  district 
judge  to  sign  the  judgment,  and  to  award  execution  thereon, 
agreeably  to  the  prayer  of  the  plaintiff,  in  the  pioceedings 
mentioned. 
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Colin  Mitchell,  affellant  v.  The  United  States. 
ON  appeal  from  the  superior  court  of  East  Florida. 

Mr  Chief  Justice  Marshall  said  : 

A  pamphlet  has  been  sent  to  the  judges  touching  the  ques- 
tions in  controversy  in  this  cause.  The  court  desire  it  to  be 
understood,  that  the  practice  of  the  court  is  not  to  receive  or 
examine  such  papers,  unless  they  have  been  presented  in 
court,  and  shown  to  the  opposite  counsel. 

It  was  afterwards,  on  the  same  day,  stated  to  the  court  by 
Riir  White  of  Florida,  counsel  for  the  appellant,  that  the  coun- 
sel on  neither  side  had  any  knowledge  of  the  pamphlef  s  hav- 
ing been  sent  to  the  court ;  nor  did  they  in  any  manner  coun- 
tenance the  same.  The  pamphlet  was  sent  to  the  judges  by 
an  agent  of  the  appellant^  who  was  not  in  any  manner  aware 
of  the  irregularity  of  the  proceeding. 
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Richard  R.  Kerne,  PtAiNTiFF  in  error  v.  John  M'Don- 

OUGH. 

An  adjndicatioD  made  by  a  Spanish  tribanal  in  Louisiana,  is  not  Toid  be- 
cause it  was  made  aAer  the  cession  of  the  coontry  to  the  United  States;  for 
it  is  historically  known  that  the  actual  possession  of  the  country  was  not  sur- 
rendered until  some  time  after  the  proceedings  and  adjudication  in  the 
case  took  place.  Jt  was  the  judgment,  therefore,  of  a  competent  Spanish 
tribunal,  having  jurisdiction  of  the  case,  and  rendered  whilst  the  country, 
though  ceded,  was,  de  facto,  in  the  possession  of  Spain,  and  subject  to 
Spanish  laws.  Such  judgments,  so  far  as  they  affect  the  private  rights  of 
the  parties  thereto,  must  be  deemed  valid . 

APPEAL  from  the  superior  court  of  East  Florida. 

This  case  was  argued  by  Mr  Grimes,  for  the  defendant  No 
counsel  appeared  for  the  plaintiff  in  error. 

Mr  Justice  Thomfson  delivered  the  opinion  of  the  Court. 

The  writ  of  error  in  this  case,  brings  up  the  record  of  a  judg- 
ment rendered  against  the  plaintiff  in  error,  in  the  district  couit 
of  the  United  States  for  the  eastern  district  of  Louisiana.  The 
plaintiff,  accoiding  to  the  course  of  proceedings  in  that  state,  pre- 
sented his  petition  to  the  court,  stating,  that  on  the  22d  of  May 
1803,  in  virtue  of  a  lawful  purchase  at  public  sale,  duly  and 
legally  made  by  Don  Carlos  de  Grand  Pre,  governor  of  the 
post  and  establishment  of  Baton  Rouge,  he  became  the  owner 
and  proprietor  of  a  tract  of  land,  appertaining  to  the  '*  lesia- 
mentaria,'^  or  successor  of  the  deceased  Poussett,  particularly 
describing  the  same,  (being  the  land  in  question)  and  annex- 
ing to  bis  petition  the  document  or  adjudication,  by  which  he 
allegco  that  the  title  to  the  land  was  vested  in  \ihr\,  of  which 
he  was  never  thereafter  legally  divested,  as  he  allies. 

A  plea  to  the  jurisdiction  of  the  court  was  inteqnwed  by  the 
defendant,  alleging  that  the  plaintiff  was  a  citizen  of  Louisiana, 
of  which  state  the  defendant  was  also  a  citizen.  Upon  the 
triatof  the  issue  joined  upon  this  plea,  the -jury  found  that  the 
plaintiflT  was  not  a  citizen  of  the  state  of  Louisiana. 

The  defendant  then  filed  an  answer  to  the  petition,  denying 
all  and  singular  the  allegations  contained  in  the  petition,  and 
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averring  fhat  (lie  petitioner  has  no  title  whatever  to  the  land 
in  question.  That  if  any  such  adjudication  as  is  pretended  by 
him  ever  was  made,  the  same  was  afterwards  annulled.  And 
lie  further  pleads,  that  he  is  the  true  and  legal  owner  of  the 
said  tract  of  land,  by  good  and  valid  title,  and  that  he  has  had 
possession  under  the  same  for  thirty  years  and  upwards,  &c. 

The  adjudication  upon  which  the  plaintiff  rests,  as  the  evi- 
dence of  his  title,  states,  that  he  being  the  last  and  highest 
bidder,  the  land  was  adjudicated  to  him  ;  and  he  having  no 
security  to  offer,  he  engages  to  execute  a  mortgage  in  trust  on 
the  property,  which  was  accepted  by  the  testamentary  execu- 
tors, on  condition  that  he  shall  immediately  pay  to  Don  Tho- 
mas. Durnford,  one  of  the  executors,  six  hundred  dollars,  a 
portion  of  the  purchase  money,  to  be  applied  to  the  payment  of 
the  claim  of  Joyce  and  Turnbull,  against  the  said  estate. 

According  to  the  plaintiff's  own  showing,  therefore,  his  title 
was  not  absolute,  but  conditional  ;  and  the  lecord  contains 
subsequent  proceedings  by  the  executors  of  Poussett,  to  annul 
the  former  adjudication  for  non-fulfilmeut  of  the  conditions 
upon  which  the  sale  was  made.  For  this  purpose  a  petition  was 
presented  to  the  governor  Grand  Pre,  setting  forth  the  sale, 
and  the  condition  upon  which  it  was  made,  and  alleging  that 
the  plaintiff  had  not  paid  the  six  hundred  dollars,  nor  given  the 
mortgage  to  secure  the  purchase  money,  and  praying  a  decree 
to  make  null  unci  void  the  former  sale,  and  that  the  land  might 
be  again  exposed  to  sale.  And,  on  the  24th  of  Aprif  1804,  a 
decree  was  entered,  setting  forth  that  it  having  been  proved 
that  Don  Richard  Rayual  Keene  had  absented  himself  from 
the  country,  without  having  complied  with  the  conditions  of 
the  sale  made  to  him,  it  is  decreed  according  to  law,  and  the 
rules  which  govern  in  like  cases,  that  the  adjudication  to  him 
is  annulled,  and  that  the  plantation  be  again  exposed  to  public 
sale,  which  was  accordingly  done  on  the  2d  of  June  1804,  and 
finally  adjudged  to  Don  Miguel  Mahier,  for  the  sum  of  five 
thousand  five  hundred  dollars,  he  being  the  last  and  highest 
bidder  at  that  sum  ;  and  the  adjudication  alleges  that  possess- 
ion was  given  to  him  ;  and  the  defendant  then  deduces  a  title 
from  Don  Miguel  Mahier  to  himself. 

The  plaintiff  in  error  not  having  appeared  to  argue  his  cause, 
or  suggest  the  errors  of  which  he  complains,  the  court  cannot 
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perceive  on  what  grounds  he  can  rely,  to  reverse  the  judgment 
of  the  court  below.  The  record  contains  no  evidence  what- 
ever of  his  having  paid  any  part  of  the  purchase  money.  This 
is  not  even  alleged  in  the  petition  ;  and,  indeed,  a  contrary  in- 
ference is  to  be  drawn  from  what  he  does  allege  ;  for,  he  states, 
'that  although  not  bound  to  account  for  a  greater  sum  ihan  the 
price  at  which  the  land  was  sold  to  him,  yet  he  will  agree  to 
pay  not  only  that  price,  but  any  sum  ihat  shall  be  equivalent 
to  the  price  for  which  the  land  sold  on  the  second  sale. 

The  petition  alleges  that  the  proceedings  under  which  the 
second  sale  was  made  were  irregular  and  unlawful. 

Should  it  be  admitted  that  it  was  competent  for  the  plaintiff 
to  impeach  this  adjudication,  and  show  that  the  proceedings 
were  irregular  and  unlawful,  the  record  contains  no  offer,  at 
the  trial,  to  show  any  irregularity  or  illegality  in  those  proceed- 
ings ;  they  must,  at  least,  be  taken  as  prim  \  facie  evidence  of 
a  judicial  proceeding,  to  pass  the  title  of  land,  according  to  the 
course  and  practice  of  the  Spanish  law  in  that  province 

The  authority  of  the  governor  to  take  jurisdiction  in  such 
cases,  is  admitted  by  the  plaintilTs  own  showing  ;  for  the  title 
set  up  by  him  rests  upon  the  authority  of  the  same  governor, 
who  adjudicated  the  second  sale  under  which  the  defendant 
claims  ;  and  the  first  sale  being  conditional,  and  the  conditions 
not  performed,  no  doubt  can  be  entertained  but  that  the  second 
proceeding  and  sale  must  be  considered,  at  least  as  prima 
facie  evidence  of  what  they  purport  to  have  been;  and  this  is 
sufficient  to  warrant  the  judgment  or  decree  of  the  court  below. 

The  adjudication  having  been  made  by  a  Spanish  tribunal, 
after  the  cession  of  the  country  to  the  United  States,  does  not 
make  it  void  ;  for  we  know,  historically,  that  the  actual  pos- 
session of  the  territory  was  not  surrendered  until  some  time 
after  these  proceedings  took  place.  It  was  the  judgment, 
therefore,  of  a  competent  Spanish  tribunal,  having  jurisdiction 
of  the  case,  and  rendered  whilst  the  country,  although  ceded, 
was,  de  facto,  in  the  possession  of  Spain,  and  subject  to  Spanish 
laws.  Such  judgments,  so  far  as  they  affect  the  private  rights 
of  the  parties  thereto,  must  be  deemed  valid. 

This  view  of  the  case  supersedes  the  necessity  of  considering 
the  question  of  prescription. 
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The  judgment  or  decree  of  the  court  below  is,  accordingly, 
affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re* 
cord  from  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  was  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  district  courX  be,  and  the  same  is 
hereby  affirmed  with  costs. 
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Charles  A.  Davis,  consul  op  the  king  of  Saxont,  plain- 
tiff IN  ERROR  V.  Isaac  Packard,  Henry  Disdier  and 
William  Morfhy. 

At  a  former  term  of  thiB  court,  the  judgment  of  the  court  for  the  correction  of 
errors  of  the  etate  of  New  York,  woe  roYereed  in  this  cafe,  this  court  being 
of  opinion  that  Charles  A.  Davis,  being  consul-general  of  the  king  of  Sax- 
ony, was  exempted  from  being  sued  in  the  state  court,  and  that  by  reason 
thereof,  the  judgment  rendered  against  him  by  the  court  for  the  correction 
of  errors  was  erroneous,  and  ordered  and  adjudged  that  the  judgment  of 
the  court  for  the  correction  of  errors  should  be,  and  the  same  was  thereby 
roTersed ;  and  that  the  cause  be  remanded  to  the  court  for  the  correction  of 
errors,  with  directions  to  conform  its  judgment  to  this  opinion.  A  mandate 
issued  in  pursuance  of  this  judgment  to  the  court  for  the  correction  of 
errors,  and  that  court  declared  and  adjudged,  "  that  a  consul-general  of  the 
king  of  Saxony  is,  by  the  constitution  and  laws  of  the  United  States,  ex- 
empt from  being  sued  in  a  state  court;'*  and  that  court  further  adjudged 
that  the  supreme  court  of  the  state  of  Now  York,  from  which  court  this 
oase  had  been  brought,  by  a  writ  of  error,  to  the  court  of  errors  of  New 
York,  is  a  court  of  general  common  law  jurisdiction,,  and  that  the  court  of 
errors  has  no  power,  jurisdiction  or  authority  for  any  error  in  fact,  or  sny 
error  than  such  as  appears  upon  the  face  of  the  record  of  the  proceedings  of 
the  supreme  court,  to  reverse  a  judgment  of  that  court ;  that  no  other  error 
can  be  assigned  or  regarded  as  a  ground  of  reversal  of  the  judgment  of  sud 
supreme  court  than  such  as  appears  upon  the  record  of  the  proceedings  of 
the  said  court,  and  which  relates  to  questions  actually  before  the  justices  of 
that  court  by  a  plea  to  its  jurbdiction  or  otherwise  ;  and  that  the  conrt  of 
errors  is  not  authorised  to  notice  the  allegations  of  Davis,  assigned  for  error 
in  that  court,  that  he  was  consul-general  of  the  king  of  Saxony,  or  to  try 
or  regard  said  allegation ;  and  there  being  no  error  on  the  fsce  of  the  record 
of  the  proceedings  of  the  supreme  court  of  New  York,  the  defendant  in 
error  was  entitled  to  a  judgment  of  affirmance  according  to  the  laws  of  that 
state,  any  matter  assigned  for  error  in  fact  to  the  contrary  notwithstanding. 
The  court  of  errors  further  declared,  that  for  any  error  in  the  judgment  of  the 
supremo  court  or  its  proceedings,  assignable  for  error  in  fact,  the  party 
aggrieved  by  such  error  may  sue  out  a  writ  of  error  coram  vobis,  returnable  to 
the  supreme  court,  upon  which  the  plaintiff  may  assign  errors  in  fact;  and 
if  such  fact  is  admitted  or  found  by  the  verdict  of  the  jury,  the  supreme  court 
may  revoke  their  judgment,  and  for  any  error  in  the  judgment  of  the  su- 
preme court  upon  the  writ  of  error  coram  vobis,  the  court  of  errors  has  juris- 
diction upon  a  writ  of  error  to  the  supreme  court  to  review  the  last  judg- 
ment. The  defendants  in  error  having,  upon  the  filing  of  the  mandate 
to  the  supreme  court,  applied  to  the  court  of  errors  to  dismiss  the  writ  of 
error  to  the  supreme  court  of  that  state,  the  same  was  quashed,  and  the 
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it  was  argaed  that  tha  mandate  on  the  fornier  Judgment  had  beendim- 
garded,  and  that  conaeqnentljr^he  aeeond  judgment  ought  to  be  levened. 

My  the  oeurt :  The  eonrt  haa  felt'great  difficulty  on  thie  queetion :  the  impor- 
tance of  presemng  nntformity  in  the  construction  of  the  conetitntion,  lawa 
^d  treaties  of  the  United  States  must  bo  felt  by  all ;  and  the  impracttoabU 
Uty  of  maintaining  this  uniformity,  unless  the  power  of  snperFising  all 
lodgments  in  which  the  constitution,  laws  cr  treaties  of  the  United  Sutes 
mmj  be  dsawn  into  qnestion,  be  Tested  in  some  single  tribunal,  is  tod  appar 
rent  for  oontrorersy.  .  The  people  of  the  United  States  have  Tested  that 
power  in  this  tribunal,  and  iu  highest  duty  is  to  exercise  it  with  fidelity. 
The  point  of  difficulty  in  this  case  is  to  decide,  whether  the  legitimate  ezer- 
niae  of  this  power  has  been  obstructed  by  the  judgment  of  the  court  of  errors 

"*  for  New  York,  new  nnder  consideration. 

It  is  not  admitted  that  the  eoort  whose  judgment  has  been  teversed  or  affirmed 
can  rejudge  that  reyersal  or  affirmance  i  hot  it  must  be  conceded  that  the 
eonrt  of  dernier  resort,  in  every  state,  decides  upon  its  own  jurisdiction, 
end  upon  the  jurisdiction  of  all  the  inferior  courts  to  whioh  its  appellate 
power  extends. 

Neither  the  judgment  nor  msndate  of  this  eonrt  pfe«sribed  in  terms  the  judg- 
ment which  should  be  rendered  by  the  court  of  errors  of  New  York.  This 
court  proceeded  to  order  that  the  cause  be  remanded  to  the  said  court  for 
Che  oorreetion  of  errors,  with  directions  to  conform  its  judgment  to  the 
opinion  ef  this  eoorl.  The  opinion  expreased  therain  was,  that  Charles  A. 
Oaris,  being  consul-general  of  the  king  of  Saxony,  eiemptsd  him  ftom 
tMing  sued  in  the  stete  court. 

fhe  Judgment  rendered  «n  the  court  of  errors  being  thus  reversed,  because  of 
tlda  exemption,  it  was  for  the  eonrt  of  errors  to  inquire  and  decide  in  ^hat 
manner  it  should  conform  its  judgment  to  this  opinion.  Had  that  eonrt  m- 
entered  its  former  judgment,  the  direct  (^position  of  this  proceeding  to  the 
mandate  would  have  been  apparent  But  this  was  not  done.  The  court  of 
«rrors  admitted  the  exemption  of  Charles  A.  Davu  from  being  sued  in  the 
4ioarts  of  a  state ;  bat  added,  that  the  foct  did  not  appear  in  the  leootd  of  the 
proceedings  of  the  supreme  eonrt  of  New  York ;  and  that  its  own  power  did 
not  extend  to  the  reversal  of  any  judgment  of  tliat  court,  for  an  error  of 
foet  not  apparent  on  the  face  of  ^e  record,  though  it  should  be  assigned  as 
«fTor  in  tha  contt  for  the  eorrection»of  errors. 

The  judgment  of  the  eonrt  of  errors,  thus  affirming  the  judgment  of  the  an* 
preme  court  of  the  state,  stands  reversed,  and  the  writ  of  error  t^  that  judg- 
ment is  quashed,  leaving  the  defondant  in  the  original  action  at  full  liberty 
to  sue  out  and  prosecute  his  writ  of  error  coram  vobis,  for  its  reverstl  in  the 
anpreBae  oovt  of  New  York. 

IfthejnrisdktioQofthe  court  for  the  correction  of  erron  does  not,  aecoiding 
to  the  laws  by  which  the  judicial  system  of  New  York  is  organised,  enable 
that  court  to  notice  errors  in  ftct  in  the  proceedings  of  the  supreme  court, 
not  apparent  on  the  foee  of  the  record,  it  is  difficult  to  pefeeive  how  that 
teoaUemiform  iu  jndgmentto  that  of  this  eonrt,  otherwiae  than  by 
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quMhing  iUi  writ  of  error  to  the  raprome  oourt.    Had  that  boon  itt  origiiwl 
judgment,  it  if  not  belioyed  that  this  court  would  have  revereed  it,  and  we 
do  not  think  that,  ae  now  rendered,  it  can  be  held  to  be  erroneoue. 
The  judgment  wee  affirmed. 

IN  error  to  th**  court  for  the  correction  of  errors  of  the  slate  of 
New  York. 

This  case  was  before  the  court  on  a  writ  of  error  at  January 
term  1832.  A  motion  was  made  to  dismiss  the  writ  of  error, 
on  the  ground  that  it  did  not  appear  on  the  record  of  the  pro- 
ceedings in  the  case  before  the  supreme  court  of  New  York, 
from  which  court  it  had  been  taken  to  the  court  for  the  correc- 
tion of  errors,  that  th^  plaintiff  in  error  was  consul  of  the 
king  of  Saxony.  The  court  refused  the  motion,  considering 
that  the  official  character  of  the  plaintiff  was  sufficiently  appa- 
rent in  the  proceedings,  6  Peters  41,  Afterwards,  at  January 
term  1833, 7  Peters  276,  this  case  came  on  for  argument.  The 
court  decided,  that  ^^  the  record  of  the  proceedings,  brought  up 
with  the  writ  of  error  to  the  court  for  the  correction  of  errors 
of  the  state  of  New  York,  showed  that  the  suit  was  commenced 
in  the  supreme  court  of  the  state  of  New  York,  against  the 
plaintiff  in  error,  who  was  consul  of  the  king  of  Saxony,  and  who 
did  not  plead  or  set  up  his  exemption  from  such  suit,  in  the  su- 
preme* court  ;  but,  on  the  cause  being  carried  up  to  the  court 
for  the  correction  of  errors,  this  matter  was  assigned  for  error 
in  fact,  notwithstanding  which,  the  court  gave  judgment 
against  the  plaintiff  in  error.  The  court  of  errors  having  de- 
cided, that  the  character  of  consul  did  not  exempt  the  plaintiff 
in  error  from  being  sued  in  the  state  court,  the  judgment  is 
reversed.** 

The  following  mandate  was  issued  to  the  court  for  the  urial 
of  impeachments  and  correction  of  errors,  of  the  state  of  New 
York. 

"The  United  States  of  America,  m.  The  president  of  the 
United  States  of  America,  to  the  president  of  the  senate  of  the 
state  of  New  York,  the  senators,  chancellor  and  justices  of  the 
supreme  court  of  the  said  state,  being  the  judges  of  the  court 
for  the  trial  of  impeachments  and  correction  of  errors,  holden  in 
and  for  the  said  state  of  New  York,     Greeting : 

"  V^Tiereas,  lately,  in  the  court  for  the  trial  of  impeachments 
and  correction  of  errors,  holden  in  and  for  the  state  of  New 
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York,  before  you,  or  some  of  you,  in  a  cause  between  Charlea 
A.  Davis^  plaintiff  in  eiTor,  and  Isaac  Packard,  Henry  Disdier 
and  William  Morphy,  defendants  in  error  ;  the  judgment  of  the 
said  court  for  the  trial  of  impeachments  and  correction  of  errors, 
wosin  the  following  words,  to  wit :  **  Therefore,  it  is  consid- 
ered by  the  said  court  for  the  correction  of  errors,  that  the  judg^ 
ment  of  the  supreme  court  aforesaid  be,  and  the  same  is  hereby 
in  all  things  affirmed.  It  is  further  considered,  that  the  said 
defendants  in  error  recover,  against  the  plaintiff  in  error,  their 
double  costs,  according  to  the  statute  in  such  cas^  made  and 
provided,  to  be  taxed  in  defending  the  writof  error  in  this  cause, 
and  also  interest  on  the  amount  recovered,  by  way  of  dama- 
ges," as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  court  for  the  trial  of  impeachments  and  correction  of  errors, 
which  was  brought  into  the  supreme  court  of  the  United  States 
by  virtue  of  a  writ  of  error,  agreeably  to  the  act  of  congress  in 
such  case  made  and  provided,  fuUy  and  at  large  appears. 
And  whereas,  in  the  present  term  of  January  in  the  year  of 
our  Lord  one  thousand  eight  hundted  and  thirty-three,  the  said 
cause  came  on  to  be  heard  before  the  said  supreme  court,  on 
the  said  transcript  of  the  record,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  the  opinion  of  this  court,  that 
the  plaintiff  in-error,  being  consul-general  of  the  king  of  Sax- 
ony, exfsmpted  him  from  being  sued  in  the  state  court ;  by  rea- 
son whereof,  the  judgment  rendered  by  the  court  for  the  trial 
of  impeachments  and  correction  of  errors,  is  erroneous.  Where- 
upon, it  is  ordered  and  adjudged'by  this  court,  that  the  judg- 
ment of  the  said  court  for  the  trial  of  impeachments  and 
correction  of  errors  be,  and  the  same  is  hereby  reversed ;  and 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  court,  with  directions  to  conform  its  judgment  to  the  opin- 
ion  of  this  court. 

"  Yop,  therefore,  are  hereoy  commanded,  that  such  further 
proceedings  be  had  in  said  cause,  as  according  to  right  and 
justice,  and  in  conformity  to  the  opinion  and  judgment  of 
said  supreme  court  of  the  United  States,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  writ  of  error  not- 
withstanding. 

"Witness  the  honourable  John  Marshall,  chief  justice  of  said 
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BU^eme  court,  the  jecond  Monday  of  January  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-three. 
William  Thomas  Carmll, 
Clerk  of  the  Svpreme  Court  of  the  UnUed  StaUtr 

At  the  April  session  18SS  of  the  court  of  errors  of  the  state 
of  New  York,  the  following  proceedings  took  place,  as  stated 
in  the  records  of  that  court 

«<Thecourtforthe  correction  of  errors  having  heard  the  coun- 
sel for  both  parties,  and  diligently  examined  and  fully  under- 
stood all  and  singular  the  premises^  and  inspected  as  well  the 
record  and  proceedings  afcH-esaid  as  the  mandate  of  the  said 
supreme  court  of  the  United  States:  it  is  thereupon  declared 
and  adjudged  by  this  court  that  a  consul-general  of  the  king  of 
Saxony  is,  by  the  constitution  and  law  of  the  United  States, 
exempt  from  being  sued  in  a  state  court  It  is  further  adjudged 
and  declaied  that  the  supreme  courtof  the  stale  of  New  York  is  a 
court  of  general  common  law  jurisdiction,  and  that  by  the  lawsof 
this  state,  this  court  has  no  jurisdiction,  power,  or  authority,  lo 
reverse  a  decision  of  the  said  supreme  court  foi  any  error  in  fact, 
or  any  other  error  than  such  as  appears  upon  the  face  of  the  re- 
cord and  proceedings  of  the  said  supreme  court,  and  that  no 
other  errors  can  be  assigned  or  regarded  as  a  ground  of  rever- 
sal of  judgment  of  the  said  supreme  court,  than  such  as  appears 
upon  the  record  and  proceedings  of  the  said  supreme  courts  and 
which  relate  to  questions  which  have  actually  been  brought  be- 
fore the  justices  of  that  'COurt  for  their  decision  thereon,  by  a  plea 
to  the  jurisdiction  of  that  court  or  otherwise;  and  that  this 
court  was  not  authorized  to  notice  the  allegations  of  the  said 
Charles  A.  Davis,  assigned  for  error  in  ibis  court,  that  he  was 
consul-general  of  the  king  of  Saxony,  or  to  try  the  truth  of  the 
said  allegation,  or  to  regard  the  said  allegation  as  true;  and  that, 
by  the  laws  of  this  state,  the  replication  of  the  defendant  to  an 
assignment  of  errors,  that  there  is  no  error  in  the  record  and 
proceedings  aforesud  or  in  the  giving  of  the  judgment  of  the 
supreme  court,  was  not  an  admission  of  the  truth  of  any  mat- 
ter assigned  as  error  in  fact,  or  which  was  not  properly  assign- 
able for  error  in  this  court ;  and  that  if  there  was  no  error  upon 
the  face  of  the  record  «nd  the  proceedings  in  the  supreme 
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court,  the  defendaot  ia  error  vas  entitled  to  'a  judgment  of 
affirmance  according  to  the  laws  of  this  state,  any  matter 
assigned  for  error  in  fact,  to  the  contrary  notwithstanding. 
And  it  is  further  declared  and  adjudged  that;  by  the  laws  of 
this  state,  if  there  is  any  error  in  a  judgment  of  the  said  sur 
preme  court,  or  in  the  proceedings,  which  is  properly  assignable 
for  error  in  fact,  the  party  aggrieved  by  such  error  may  sue  out 
a  writ  of  error,  coram  vobis,  returnable  in  the  said  supreme 
court,  upon  which  the  plaintiff  in  error  jnay  assign  errors  in 
fact.  And  if  such  errors  in  fact  are  admitted,  or  are  found  to 
be  true  by  the  verdict  of  a  jury  upon  an  issue  joined  thereon, 
the  said  supreme  court  may  revoke  their  said  judgment ;  and 
that,  for  any  error  in  tli'e  judgment  of  the  said  supreme  court 
upon  the  said  writ  of  error  coram  vobis,  this  court  has  jurisdic- 
tion and  authority  upon  a  writ  of  error  to  the  said  supreme 
court  to  review  the  said  Ifist  mentioned  judgment,  and  to  give 
such  judgment  in  the  premises  as  the  said  supreme  court 
ought  to  have  given.  It  is  therefore  the  opinion  of  this  court 
that,  although  the  said  Charles  A.  Davis,  the  plaintiff  in  erior 
in  this  cause,  might  have  been  the  consul-general  of  the  king 
of  Saxony,  and  as  such  was  not  liable  to  be  sued  in  the  state 
court,  yet  inasmuch  as  the  fact  that  he  was  such  consul  no 
where  appeared  in  the  record  of  the  judgment  of  tffe  said  su- 
preme court,  the  defendant  in  error  is  entitled  to  the  judgment 
of  this  court,  affirming  the  said  judgment  of  the  said  sup'-'^^me 
court. '  But  the  defendant  in  error  having,  upon  the  fihng  of 
the  said  mandate  of  the  said  supreme  court  of  jlhe  United 
States,  applied  to  this  court  to  dismiss  the  writ  of  error  to  the 
said  supreme  court  of  this  state,  it  is  therefore  ordered  and  ad- 
judged that  tiie  said  lost  mentioned  writ  of  error  be  quashed  : 
and  it  is  further  ordered  and  adjudged  that  the  said  defendants 
in  error  recover  against  the  plaintiff  in  error  their  costs  in  this 
court,  according  to  the  statute  in  such  case  made  and  provided, 
to  be  taxed,  and  also  interest  on  the  amount  of  the  judgment  of 
the  court  below,  by  way  of  damages ;  and  that  the  proceedings 
be  remitted  to  the  said  supreme  couit  of  this  state,  &c.'* 
The  defendant  prosecuted  this  writ  of  error. 

The  case  was  argu&l  by  Mr  White,  for  the  plaintiff  in  error; 
aad  by  Mr  Selden,.for  the  defendants. 
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Mr  White  stated,  that  the  (|ue8tioi)  before  this  court  was, 
whether  the  mandate  from  this  court  has  been  carried  into 
effect. 

It  has  been  decided  here,  that  a  state  court  cannot  take  cog- 
nizance of  a  suit  against  a  consul.  That  his  exemption  from 
the  jurisdiction  of  a  state  court,  maybe  assigned  as  error  in 
the  court  of  errors  of  the  state  of  New  York.  The  court  of 
errors  have  assented  to  the  exemption  ;  but  they  have  left  the 
judgment  of  the  supreme  court  of  the  state  in  force.  That 
court  have  detennined,  after  the  reception  of  the  mandate  of 
this  court,  that  they  would  dismiss  the  writ  of  error  to  the  su- 
preme court  of  the  state  ;  although  they  had,  before  the  case 
was  brought  here,  decided  not  to  do  so. 

In  the  case  of  Cohens  v.  The  State  of  Virginia,  6  Wheat. 
264,  5  Cond.  Rep.  110,  this  court  asserted  the  jurisdiction  of 
the  supreme  court  of  the  United  States  to  revise  a  judgment 
against  a  foreign  minister,  entered  in  a  state  court.  Consuls 
have  the  same  privileges  that  belong  to  ambassadors  and  other 
public  ministers.  In  that  case,  the  jurisdiction  of  the  court  is 
declared  to  be  original,  ^^  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls."  The  jurisdiction  is  exclu- 
sive. 

The  court  of  errors  of  New  York  should  have  vacated  the 
judgment  entered  there,  and  the  party  would  have  obtained 
his  costs.  By  the  mode  of  proceeding  adopted  by  the  court, 
the  plaintiff*  in  error  is  subjected  to  the  whole  of  the  costs. 
The  question  between  the  parties  has  become,  principally,  one 
of  costs,  as  the  greater  part  of  the  debt  has  been  paid. 

Mr  White  cited  the  Revised  Statutes  of  New  York,  vol.  5,  p. 
51  ;  vol.  2,  p.  166;  17  Johns.  Rep.  478;  14  Johns.  517; 
16  Johns.  353  ;  8  Cowen  661,  701  ;  Paine  and  Davis's  Prac- 
tice 475. 

Mr  Selden,  for  the  defendants,  contended,  that  the  court  of 
errors  of  New  York  could  not  exercise  any  jurisdiction  to  carry 
into  effect  the  iudgrnent  of  this  court;  and  therefore  they  re- 
manded the  case  lo  the  supreme  court,  where  the  errors  might 
be,  and  would  be  corrected. 

The  jurisdiction  of  the  court  of  errors  could  not  be  increased 
by  any  mandate  from  this  court.  All  that  court  could  do  was,  to 
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allow  the  parly  to  go  before  the  supreme  court,  and  there  plead 
bis  privilege  ;  and  if  in  the  proceedings  of  that  court,  upon.the 
plea,  there  should  be  error  in  their  judgment,  the  case  might 
be  taken  again  before  the  court  of  errors,  and  there  corrected. 
This  court  will  not  undertake  to  decide  what  are  the  powers  of 
a  state  court.  They  will  not  entertain  such  questions,  unless 
ft  construction  shall  be  given  to  the  laws  establishing  or  regu- 
lating those  courts,  that  will  defeat  the  powers  of  this  court. 

The  state  court  says,  there  is  a  court  in  which  the  party  may 
have  the  benefit  of  his  plea,  and  if  that  court  decides  wrongs 
the  court  of  errors  will  correct  the  decision.  Will  this  court 
claim  to  controvert  the  construction,  by  the  court  of  errors  of 
New  York,  of  the  powers  and  jurisdiction  of  the  courts  of  that 
state  1  This  is  not  necessary  for  the  full  and  efficient  exercise 
of  its  jurisdiction  by  this  court ;  and  the  harmony  of  the  judicial 
system  of  the  federal  and  state  courts  will  be  promoted  by 
avoiding  the  assertion  of  such  a  claim. 

Although  a  consul  has,  by  the  decision  of  this  court,  a  privi- 
lege of  exemption  from  suit  in  the  court  of  a  state,  and  this  is 
the  privilege  of  his  government;  yet  if  the  consul  omits  to  plead 
this  exemption,  he  is  not  entitled  to  an  action  of  trespass 
against  an  officer  who  may  execute  process,  founded  on  a 
judgment  rendered  in  a  suit,  in  which  the  plea  of  privilege  was 
omitted.     His  government  may  complain,  but  he  cannot. 

The  court  of  errors  have  said,  the  plaintiff  in  error,  as  the 
consul  of  the  king  of  Saxony,  has  the  privilege  he  asserts ; 
and  if  he  is  not  allowed  in  the  proper  court  to  do  so,  it  will  be 
done  in  that  court.  The  court  of  errors  do  not,  therefore, 
iindertiike  to  controvert  the  decision  of  this  court. 

Suppose  this  court  had  said,  a  venire  de  novo  should  be 
issued  in  the  court  of  errors,  and  that  court  should  have  decided 
that  no  such  proceedings  could  be  had  before  it,  and  refused  to 
issue  the  writ.  Would  the  same  have  been  other  than  what 
was  proper. 

The  decistoq  referred  to  in  17  Johns.  473,  was  before  the 
present  constitution  of  the  court  of  errors.  It  is  declared  in  the 
present  constitution  of  New  York,  that  the  court  of  errors  can 
never  inquire  into  any  fact  which  arises  after  the  judgment ; 
but  must  send  the  case  to  a  court,  where  the  fact  may  be 
inquired  into. 
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Mr  Justice  Thompson.     Would  not  the  court  of  errors  obey 
the.mandate  of  this  court,  which  only  required  that  court  to 
revise  their  judgment  ]    They  are  asked  to  do  uo  more. 

Mr  Selden  admitted,  that  if  the  simple  action,  required  by 
the  mandate  of  this  court,  of  the  court  of  errors,  was,  to  revise 
their  judgment,  the  proceedings  of  that  court  did  not  conform 
to  it.  But  they  have  gone  further,  they  have  fully  admitted 
the  law,  as  decided  by  this  court ;  and  have  given  the  party 
an  opportunity  to  avail  himself  of  it,  by  claiming  his  privilege 
in  the  proper  court.  If  the  court  of  errors  had  only  revised 
their  judgment,  they  would  have  left  the  judgment  of  the 
supreme  court  to  remain  before  them. 

Mr. Chief  Justice  Marshall  inquired,  whetlier  the  cburtof 
errors  might  not,  by  revising  their  judgment,  which  had  af- 
firmed the  judgment  of  the  supreme  court,  have  revised  that 
of  the  supreme  court,  and  corrected  it. 

Mr  White,  in  reply,  insisted,  that  by  the  constitution-  and 
laws  of  New  York,  the  court  of  errors  had. authority  to  direct 
an  issue  of  fact  to  be  tried  before  that  court. 

He  suggested,  that  if  the  action  of  the  court  of  errors  in  this 
case,  shall  be  sustained  by  this  court,  the  courts  of  the  states 
of  the  union,  may  so  model  their  proceedings,  as  to  defeat  the 
supervising  authority  of  this  court. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
CourL 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the  court 
for  the  correction  of  errors  of  the  state  of  New  York. 

The  defendants  in  error  l\ad  oUaiucd  u  judgment  against 
Charles  A.  Davis  in  the  supreme  court  of  New  York,  which 
was  removed  by. writ  of  error  into  ihe  court  for  correction  of 
errors.  In  that  court  the  said  Davis  assigned  for  error^  that  he 
was,  when  the  suit  was  instituted,  and  has  ever  since  contin- 
ued to  be  consul-general  of  his  majesty  the  king  of  Saxony, 
in  the  United  States,  and  ought,  according  to  the  constitution 
and  laws  of  the  United  States,  to  have  been  impleaded  in  the 
said  supreme  court  of  the  United  States,  or  in  some  district 
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Goori  of  the  said  United  States,  and  that  the  said  supreme  coart 
had  not  jurisdiction,  and  ought  not  to  have  taken  to  itself  the 
cognisance  of  the  said  cause.  The  defendants  in  error  re- 
plied, that  there  was  no  error;  and  the  court  for  the  correction 
of  errors  affirmed  the  judgment  of  theisupreme  court. 

This  last  judgment  was  brought  before  this  court  in  conform- 
ity with  the  twenty-fifth  section  of  the  judicial  act,  and  this 
court  being  of  opinion  *'  that  the  said  Charles  A.  Davis  being 
consul-general  of  the  king  of  Saxony,  exempted  him  from 
being  sued  in  the  state  court,  and  that  by  reason  thereof, 
(he  judgment  rendered  by  the  court  for  the  correction  of  errors^ 
was  erroneous ;  therefore,  it  was  considered,  ordered  and  ad- 
judged, that  the  judgment  of  the  said  court  for  the  correction 
of  errors  should  be,  and  the  same  is  reversed ;  and  that  this 
catise  be  remanded  to  the  said  court  for  correction  of  errors, 
with  directions  to  conform  its  judgment  to  this  opinion." 

The  mandate  issued  in  pursuance  of  this  judgment  having 
been  received  by  the  court  for  the  correction  of  errors,  that 
court  declared  and  adjudged,  *^  that  a  consul-general  of  the 
king  of  Saxony  is,  by  the  constitution  and  law  of  the  United 
States,  exempt  from  being  sued  in  a  state  court ;"  and  did  fur- 
ther adjudge  and  declare,  **  that  the  supreme  court  of  the  state 
of  New  York  is  a  court  of  general  common  law  jurisdiction, 
and  that,  by  the  laws  of  this  state,  this  court  [the  court  of 
errors]  has  no  jurisdiction,  power  or  authority  to  reverse  a 
decision  of  the  said  supreme  court  for  any  error  in  fact,  or  any 
other  error  than  such  as  appears  upon  the  face  of  the  record  and 
proceedings  of  the  said  supreme  court,  and  that  no  other  errors 
can  be  assigned,  or  regarded  as  a  ground  of  reversal  of  a  judg- 
ment of  the  said  supreme  court,  than  such  as  appear  upon  the 
record  and  proceedings  of  the  said  supreme  court,  and  which 
relate  to  questions  which  have  actually  been  brought  before 
the  justices  of  that  court  for  their  decision  thereon,  by  a  plea 
to  the  jurisdiction  of  the  court,  or  otherwise ;  and  that  this 
court  was  not  authorised  to  notice  the  allegations  of  the  said 
Charles  A.  Davis  assigned  for  error  in  ihis  court,  that  he  was 
consul-general  of  the  king  of  Saxony,  or  to  try  the  truth  of  the 
said  allegation,  or  lo  regard  the  said  allegation  as  true ;  and 
that,  by  the  laws  of  this  state,  the  replication  of  the  defendant 
to  an  assignment  of  errors,  that  there  is  no  error  in  the  re- 
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cord  and  proceedings  aforesaid,  or  in  the  giving  of  the  judg- 
ment of  the  supreme  court,  was  not  an  admission  of  any  matter 
assigned  as  error  in  fact,  or  which  was  net  properly  assignable 
for  error  in  this  court ;  and  that  if  there  was  no  error  upon  the 
face  of  the  record  and  the  proceedings  in  the  supreme  court, 
the  defendant  in  error  was  entitled  to  a  judgment  of  affirmance, 
according  to  the  laws  of  this  state ;  any  matter  assigned  for 
error  in  fact,  to  the  contrary  notwithstanding.  A  nd  it  is  fur- 
ther declared  and  adjudged,  that  by  the  laws  of  this  state,  if 
there  be  any  error  in  a  judgment  of  the  said  supreme  court,  or 
in  the  proceeding,  which  is  properly  assignable  for  error  in  fact, 
the  parly  aggrieved  by  such  error  may  sue  out  a  writ  of  error 
comm  vobis,  returnable  to  the  said  supreme  court,  upon  which 
the  plaintifT  in  error  may  assign  errors  in  fact.  And  if  such 
eriors  in  fact  are  admitted,  or  are  found  to  be  true  by  the  ver* 
diet  of  a  juiy,  upon  an  issue  joined  thereon,  the  said  supreme 
court  may  revoke  their  said  judgment ;  and  that  for  any  error 
in  the  judgment  of  the  said  supreme  court,  upon  the  said  writ 
of  error  coram  vobis,  this  court  has  jurisdiction  and  authority, 
upon  a  writ  of  error  to  the  said  supreme  courts  to  review  the 
said  last  mentioned  judgment,  and  to  give  sucli  judgment  in 
the  premises  as  the  said  supreme  court  ought  to  have  given. 
It  is  therefore  the  opinion  of  this  court  that,  although  the  said 
Charles  A.  Davis,  the  plaintiff  in  error  in  tins  cause,  miglit 
have  been  the  consul-general  of  the  king  of  Saxony,  and,  as 
such,  was  not  liable  to  be  sued  in  the  state  court,  yet  inasmuch 
as  the  fact  that  he  was  such  consul,  no  where  appeared  in  the 
record  of  the  judgment  of  the  said  supreme  court,  the  defendant 
in  wror  is  entitled  to  the  judgment  of  this  court,  affirming  the 
judgment  of  the  said  supreme  courU  But  the  defendant  in 
error,  having,  upon  the  liling  of  the  said  mandate  of  the  said 
supreme  court  of  the  United  Slates,  applied  to  this  court  to  dis- 
miss the  writ  of  error  to  the  said  supreme  court  of  this  state, 
it  is  therefore  ordered  and  adjudged,  that  the  last  mentioned 
writ  ofarror  be  quaahed ;  and  it  is  furtlier  ordered  and  adjudged, 
that  the  defendants  in  error  recover  against  the  plaintiff  in  error 
their  costs,  &c/' 

This  judgment  also  has  been  brought  before  this  court  by 
writ  of  error,  and  it  has  been  argued,  that  the  mandate  on  the 
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former  judgment  has  been  disregaided,  and  thar,  consequenlly, 
this  second  judgment  ought  to  be  reversed. 

The  court  has  felt  great  difficulty  on  this  question.  The 
importance  of  preserving  uniformity  in  the  construction  of  the 
constitution^  laws  and  treaties  of  the  United  States,  must  be 
felt  by  all ;  and  the  impracticability  of  maintaining. this  uni- 
formity, unless  the  power  of  supervising  all  judgments  in  which 
the  constitution,  laws  or  treaties  of  the  United  States  maiy  be 
drawn  into  question,  be  vested  in  some  single  tribunal,  is  too 
apparent  for  controversy.  The  people  of  the  United  States 
have  vested  that  power  in  this  tribunal,  and  its  highest  duty  is 
to  exercise  it  with  fidelity.  The  point  of  difficulty  in  this  case 
is  to.  decide,  whether  the  legitimate  exercise  of  this  power  has 
been  obstructed  by  the  judgment  of  the  court  of  errors  of 
New  York,  now  under  consideration. 

It  is  not  to  be  admitted,  that  the  court  whose  judgment  has 
been  reversed  oi  affirmed,  can  re-judge  that  reversal  or  affirm- 
ance ;  but  it  must  be  conceded,  that  the  court  of  dernier  resort 
in  every  state,  decides  upon  its  own  jurisdiction,  arid  upon  the 
jurisdiction  of  all  the  inferior  courts  to  which  its  appellate 
power  extends.  Assuming  these  propositions  as  judicial  ax- 
ioms, we  will  inquire  whetlier  the  judgment  of  the  court  of 
errors  for  the  state  of  New  York  is  in  violation  of  the  mandate 
of  this  court. 

The  original  judgment  of  the  court  of  errors,  which  was 
brought  before  this  court,  was  reversed  in  terms.  This  reversal 
was  not  to  depend  upon  any  act  to  be  performed,  or  opinion 
to  be  given  by  the  court  of  errors  ;  but  stood  absolute  by  the 
judgment  of  this  courL  So  is  the  law,  and  so  was  the  judg- 
ment rendered  by  this  court.  Its  huiguage,  after  expressing 
the  opinion  that  Charles  A.  Davis,  being. consul-general  of  the 
king  of  Saxony,  exempted  him  from  being  sued  in  a  state 
court,  is,  **  therefore  it  is  considered,  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  court  for  the  correction 
of  errors  be,  and  the  same  is  hereby  reversed."  On  fiUng  the 
mandate  there,  the  said  judgment  eU)oi  reversed. 

Neither  the  judgment  nor  mandate  of  this  court,  prescribed, 
in  terms,  the  judgment  whicli  should  be  rendered  by  the  court 
or  errors  of  New  York.  This  court  proceeded  to  order,  that  the 
cause  be  remanded  to  the  said  court  for  the  correction  of  errors. 
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mth  directions  to  conform  its  judgment  to  the  opinion  of  this 
court.  The  opinion  expressed  therein  was,  that  Charles  A. 
Davis,  being  consul-general  of  the  king  of  Saxony,  exempted 
him  from  being  sued  in  the  state  court 

The  judgment  rendered  in  the  court  of  eirors  being  thus  re- 
versed, because  of  this  exemption,  it  was  for  the  court  of  errors 
to  inquire  and  decide  in  what  manner  it  should  conform  its 
judgment  to  tliis  opinion.  Had  that  court  re-entered  its  for- 
mer judgment,  the  direct  opposition  of  this  proceeding  to  the 
mandate,  would  have  been  apparent.  Bur.  this  was  not  done. 
The  court  of  error  admitted  the  exemption  of  Charles  A;  Davis 
from  being  sued  in  the  courts  of  a  state  ;  but  added,  that  the 
fact  did  not  appear  in  the  record  of  the  proceedings  of  the  su- 
preme court  of  New  York ;  and  that  its  own  power  did  not 
extend  to  the  reversal  of  any  judgment  of  that  court,  for  an 
error  of  fact  not  apparent  on  the  face  of  the  record,  though  it 
should  be  assigned  as  error  in  the  court  for  the  correction  of 
errors. 

This  could  only  be  effected,  regularly,  by  suing  out  a  writ  of 
error  coram  vobis,  in  the  supreme  court  of  the  state,  whose 
judgment  on  that  writ  migiit  be  revised  in  the  court  for  the 
correction  of  errors. 

The  court  also  added  its  opinion,  that  ihe  defendant  in  erroi 
was  entitled  to  its  judgment  affirming  that  of  the  supreme  court, 
but  did  not  give  the  judgment  of  affirmance.  Upon  filing  the 
mandate,  the  couneel  for  the  defendant  in  error  moved  the  court 
to  dismiss  the  writ  of  error  to  the  supreme  court  of  the  state, 
and  the  court  ordered  it  to  be  quashed. 

The  judgment  of  the  court  of  errors  then  affirming  the  judg- 
ment  of  the  supreme  court  of  the  state,  stands  reversed,  and 
the  writ  of  error  to  that  judgment  is  quashed,  leaving  the  de- 
fendant, in  the  original  action,  at  full  liberty  to  sue  out  and 
prosecute  his  writ  of  error  coram  vobis,  for  its  reversal  in  Ihc 
supreme  court  of  New  York. 

If  the  jurisdiction  of  the  court  for  the  correction  of  errors  does 
not,  according  to  the  laws  by  which  the  judicial  system  of 
New  York  is  organised,  enable  tliat  court  to  notice  errors  in  fact 
in  the  proceedings  of  the  supreme  court,  not  apparent  on  the 
face  of  the  record,  it  is  difficult  to  perceive  how  that  court 
could  conform  its  judgment  to  that  of  this  court,  otherwise  than 
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by  quashing  its  writ  of  error  to  the  supreme  court.     Had  that 
been  its  original  judgment,  it  is  not  believed  that  this  court 
would  have  reversed  it ;  and  we  do  not  think  that  as  now  reu* 
dered,  it  can  be  held  to  l>e  erroneous. 
The  judgment  is  affirmed  with  coasts- 


This  cause  came  on  lo  be  heard  on  (he  transcript  of  the 
record  from  the  eourt  for  the  correction  of  errors  of  the  state  of 
New  York,  and  was  argued  by  counsel ;  ou  consideration 
whereof,  it  is  the  opinion  of  (his  court,  that  (here  is  no  error  in 
the  judgment  of  the  said  court  for  the  correction  of  errors  of  the 
stat9  of  New  York,  quashing  the  writ  of  error  from  the  su- 
preme court  of  judicature  of  New  York ;  whereupon  it  is  or* 
dered  and  adjudged  by  this  court,  (hat  (he  said  judgment  of 
the  said  court  for  (he  correction  of  errors  be,  and  (be  same  is 
hereby  affirmed  with  costs. 
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William  King,  appellant  v.  John  Mitchell  et  al.,  ap- 

*  PELLEES. 

William  King,  in  his  will,  niade  the  following  devise  :  "  In  case  of  haTing  no 
children,  I  then  leave  and  bequeath  all  my  real  estate,  at  the  death  of  my 
wife,  to  William  King  (the  appellant),  son  of  my  brother  Jamee  King,  on 
condition  of  his  marrying  a  daughter  of  William  Trigg  and  my  nieea  Ra- 
chel his  wife,  lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of 
said  marriage ;  and  in  case  such  marriage  should  not  take  place,  I  leave 
and  bequeath  said  estate  to  any  child,  giving  preference  to  age,  of  said 
William  and  Rachel  Trigg,  that  will  marry  a  child  of  my  brother  Jamee 
King,  or  of  sister  Eliaabeth  wife  of  John  Mitchell,  and  to  their  issue." 

Upon  the  construction  of  the  terms  of  this  clause,  it  was  decided  by  this  comt 
in  3  Peters's  R.  346,  that  William  King,  the  devisee,  took  the  estate  upon 
a  condition  subsequent,  and  that  it  vested  in  him  (so  (ar  as  not  otherwise 
expressly  disposed  of  by  the  will)  immediately  upon  the  death  of  tho  teet»- 
tor.  William  Trigg  having  died  without  ever  having  had  any  daughter 
born  of  his  wife  Rachel,  the  condition  became  impossible.  All  the  children 
of  William  Trigg  and  Rachel  his  wife,  and  of  James  King  and  Elisabeth 
Mitchell,  are  married  to  other  persons ;  and  there  has  been  no  marriage 
between  any  of  them,  by  which  the  devise  over,  upon  the  default  of  mar- 
riage of  William  King  (the  devisee)  with  a  daughter  of  the  Triggs,  would 
take  effect. 

The  case  was  agair  brought  before  the  court  on  an  appeal  by  William  King, 
in  whom  it  had  been  decided  the  estate  devised  was  vested  in  trust ;  and 
the  court  held,  that  William  King  did  not  take  a  beneficial  estate  in  fee  in 
the  premisCR,  but  a  resulting  trust  for  the  heirs  a.t  law  of  the  testator. 

There  is  no  doubt  that  the  words  *^  in  trust,'*  in  a  will,  may  be  construed  to 
create  a  use,  if  the  intention  of  the  testator,  or  the  nature  of  the  devise  re- 
quires it.  But  the  ordinary  sense  of  the  term  is  descriptive  of  a  fiduciary 
estatiB  or  technical  trust;  and  tlys  sense  ought  to  be  retained  until  the  other 
sense  ia  clearly  established  to  be  that  intended  by  the  testator.  In  the  pre- 
sent case,  there  are  strong  reasons  for  construing  the  words  to  be  a  techni- 
cal trust.  The  devise  looked  to  the  issue  of  a  person  not  then  in  being, 
and,  of  course,  if  such  issue  should  come  in  esse,  a  long  minority  must  fol- 
low. During  this  period,  it  was  an  object  with  the  testator  to  uphold  the 
estate  in  the  father  for  the  benefit  of  his  issue ;  and  this  could  be  better  ac- 
complished by  him,  as  a  trustee,  than  as  a  guardian.  If  the  estate  to  the 
issue  were  a  use,  it  would  vest  the  legal  estate  in  them,  as  soon  as  they 
came  in  esse ;  and  if  the  first  born  children  should  be  daughters,  it  would 
vest  in  them,  subject  to  being  divested  by  the  subsequent  birth  of  a  son. 
A  trust  estate  would  far  better  provide  for  first  contingencies  than  a  legal 
estate.  There  is  then  no  reason  for  deflecting  the  words  from  their  ordi- 
nary meaning. 
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ON  appeal  from  the  district  court  of  tlie  United  Stales  for  the 
western  district  of  Virginia. 

At  January  term  1830,  the  case  of  Alexander  Finlay  and 
John  Mitchell  v.  William  King's  Lessee,  came  before  this  court 
on  a  writ  of  error  to  the  district  court  of  the  United  Slates  for 
the  western  district  of  Virginia,  3  Peters  846.  That  was  an 
action  of  ejectment,  and  the  question  involved,  and  decided  by 
this  court  in  it  was,  as  to  the  construction  of  the  will  of  William 
King,  deceased,  formerly  of  Abingdon,  Virginia.  The  suit  was 
instituted  against  the  present  appellees,  to  recover  a  part  of  the 
real  estate  of  the  testator,  William  King,  winch  the  defendants 
claimed,  as  two  of  the  co-heirs  of  the  testator,  and  on  which 
they  had  entered  with  the  consent  of  all  the  co-heirs,  for  the 
purpose  of  tiying  the  title  of  the  plaintiff,  now  appellant,  as 
devisee  under  the  will.  In  that  action,  judgment  for  the  land 
in  controversy,  was* given  by  the  district  court  in  favour  of  the 
plaintiff,  on.  a 'case  stated. 

On  the  removal  of  the  case  to  this  court,  the  judgment  of  the 
district  court  was  affinned,  and  the  court  held,  that  all  the  real 
estate  of  William  King,  deceased,  is  devised  -to  William  King, 
the  appellant ;  but  the  possession  of  part  of  it,  which  is  given 
to  bis  wife  and  others,  is  [)ostponed  until  her  death.  The -court 
also  proceeded  to  say,  that  *^  the  question,  whether  William 
Kjng  took  an  estate,  which,  in  all  the  events  that  had  happened, 
enures  to  his  benefit,  or  whether  he  is,  in  the  existing  state  of 
things,  to  be  considered  ^  trustee'  for  the  heirs  of  the  testator, 
could  not  be  decided  in  that  case.  That  question  belongs  to  a 
court  of  chancery ;  and  will  be  determined  when  the  heirs  shall 
bring  a  bill  to  enforce  the  execution  of  the  trust.''  3  Peters 
883. 

The  appellees,  as  heirs  at  latSr  of  William  King  deceased,  in 
September  1830,  filed  a  bill  in  the  district  court  of  western  Vir- 
ginia, against  the  appellant,  William  King;  in  which  they 
alleged,  that  the  estate  so  devised  was  held  by  the  appellant, 
William  King,  as  a  mere  trustee,  holding  the  beneficial  in- 
terest for  the  testator's  heirs  at  law ;  and  they  pray,  that  the 
said  William  King  may  be  compelled  to  execute  the  trust 
confided  to  hiih  by  the  said  will,  in  such  manner  as  ttie  court 
may  think  proper;  that  the  proceedins^s  on  the  said  judg- 
ment may  be  stayed,  until  the  case,  can  he  fully  heard,  and 
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that  a  perpetual  injunction  may  be  directed ;  and  that  auch 
other  and  further  relief,  in  the  premises  may  be  given,  as  their 
case  may  require,  and  as  may  be  consistent  with  the  principles 
of  equity. 

The  bill  also  prayed  for  an  injunction  to  stay  proceedings  on 
the  judgment  in  the  ejectment. 

The  district  court  gave  a  decree,  according  to  the  require* 
ments  of  the  bill,  and  the  defendant  appealed  to  this  court. 

The  case  agreed  in  the  suit  at  law,  and  upon  which  the 
questions  argued  before  the  court  in  this  case  wete  presented, 
was  as  follows. 

"We  agree  that  William  King  departed  this  life  on  the  8th 
day  of  October  1808,  having  first  made  and  published  his  last 
will  and  testament,  which  was  afterwards  admitted  to  record 
in  the  county  court  of  Washington  county,  in  Virginia,  where 
he  resided,  and  is  in  the  words  and  figures  following : 

*^  *  Meditating  on  the  uncertainty  of  human  life,  I,  William 
King,  have  thought  proper  to  make  tliis  my  last  will  and  testa- 
ment, leaving  and  bequeathing  my  worldly  estate  in  the  man- 
ner following,  to  wit :  to  my  beloved  wife.  Maty,  in  addition 
to  her  legal  dower  of  all  my  estate,  the  dwelling  house  and 
other  buii  ;ings  on  lot  number  ten  in  Abingdon,  where  I  now 
reside,  together  with  the  garden,^rchard,  and  that  part  of  my 
Fruit  Hill  plantation  south  of  the  great  road,  and  lands  ad- 
jacent to  Abingdon,  now -rented  to  C.  Finlay  &  Co.,  and,  at 
my  father's  decease,  including  those  in  his  occupancy  on  the 
north  side  of  the  great  road,  for  her  natural  life. " 

*^ '  I  also  will  and  declare  that,  in  case  my  beloved  wife,  Mary, 
hath  hereafter  a  child  or  children  by  me,  that  the  said  child  or 
children  is  and  are  to  be  sole  heirs  of  my  whole  estate,  real  and 
personal,  excepting  one-third  part  of  specified  legacies  and 
appropriations  hereinafter  mentioned,  which,  in  case  of  my 
having  children,  will  i educe  each  legacy  hereimifier  mentioned 
to  one  third  part  of  the  amount  hereafter  specified,  and  the 
disposition  of  the  real  estate,  as  hereafter  mentioned,  in  that 
case  wholly  void.  In  case  of  having  no  children,  I  then  leave 
and  bequeath  all  my  real  estate,  at  the  death  of  my  wife,  to 
William  King,  son  of  brother  James  King,  on  condition  of  bis 
marrying  a  daughter  of  William  Trigg  and  my  niece  Rachel 
his  wife,  lately  Rachel  Finlay,  in  trust,  for  the  eldest  son  or 
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issue  of  said  inarriage ;  and  in  case  such  marriage  should  not 
take  place,  I  leave  and  bequeath  said  estate  to  any  child, 
giving  preference  to  age,  of  said  William  and  Rachel  Trigg, 
that  will  many  a  child  of  my  brother  James  King,  or  of  sister 
Elizabeth,  wife  of  John  Mitchell,  and  to  their  issue;  and 
daring  the  life  time  of  my  wife,  it  is  ray  intention  and  request, 
that  William  Trigg,  James  King,  and  her,  do  carry  on  my 
business  in  copartnerships  both  salt  works  and  merchandising, 
and  equal  shares;  and  that  in  consideration  of  the  use  of  my 
capital,  they  pay  out  of  the  same  the  following  legacies  : 

<<  *  To  John  Mitchell,  on  i^ondition  of  his  assisting  and  carry- 
ing on  business  with  them,  at  the  usual  salary  as  formerly,  viz. 
one  thousand  dollars  per  year,  for  from  two  to  five  years,  as 
they  may  wish  his  assistance,  an  additional  sum  of  ten  thou- 
sand dollars,  payable  five  years  after  my  decease;  and  to  each 
of  his  children,  on  coming  of  age,  one  thouiand  dollars,  more 
than  the  general  legacy  hereafter  rhentioned.  To  Connally 
Finlay  a  like  sum  of  ten  thousand  dollars  payable  in  five 
years. 

'<  *To  my  nieces,  Elizabeth  Finlay  and  Elizabeth  Mitchell, 
(being  called  for  my  grandmother,  with  whom  I  was  brought 
up)  ten  thousand  dollars  in  twelve  months  after  marriage,  pro- 
vided they  are  then  eighteen  years  of  age,  if  not  at  the  age  of 
eighteen;  to  each  of  my  other  nephews  and  nieces  at  the  age 
of  eighteen,  that  is,  children  of  my  brother  James,  sisters 
Nancy  and  Elizabeth,  one  thousand  dollars  each ;  to  each  of 
the  children  of  my  brother  Bamuel,  and  half  sister  Hannah, 
three  hundred  dollars  each*,  as  aforesaid ;  to  my  said  sister  Han-* 
nah,  in  two  years  after  my  decease,  one  thousand  dollars';  and  to 
my  half  brother  Samuel,  in  case  of  personal  application  to 
the  manager  at  Saltville,  or  to  my  executors  in  Abingdon,  on 
the  1st  day  of  January,  annually,  during  his  life,  one  hun- 
dred and  fifty  dollars ;  if  not  called  for  on  said  day,  to  be  void 
for  that  year,  and  receipt  to  be  personally  given.  It  is  my 
wish  and  request  that  my  wife,  William  Trigg,  and  James 
King,  or  any  two  of  them  that  shall  concur  in  carrying  on  the 
business,  should  join  with  all  the  young  men  that  may  reside 
with  me,  and  be  assisting  me  in  my  decease,  that  are  worthy, 
or  furnish  them  with  four  or  five  thousand  dollars  worth  of 
goods,  at  a  reasonable  advance,  on  a  credit  of  from  three  to 
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five  years,  taking  bonds  with  interest,  from  one  year  after  sup- 
ply. In  case  my  brother  James  should  prefer  continuing  part- 
nership with  Charles  S.  Carson,  in  place  of  closing  the  busi- 
ness of  King,  Carson  &  King  as  soon  as  legal  and  convenient, 
then  my  will  is,  that  William  Trigg  and  my  wife  carry  on  the 
business,  one-third  of  each  for  their  own  account,  and  the  re- 
maining third  to  be  equally  divided  between  the  children  of 
my  brother  James  and  sisters  Nancy  and  Elizabeth.  To  my 
father  Thomas  King,  I  leave,  during  his  life  the  bouses  he 
now  resides  in  and  occupies^  at  Fruit  Hill,  together  with  that 
part  of  my  land,  in  said  tract  north  of  the  great  road,  that  he 
chooses  to  farm,  with  what  fruit  he  may  want  from  the  orch- 
ard ;  the  spring  house,  being  intended  for  a  wash  house,  with 
the  appurtenances,  subject  to  the  direction  of  my  beloved  wife, 
Mary ;  as  also  the  orchard,  except  as  aforesaid.  I  also  leave 
and  bequeath  to  my  father,  the  sum  of  two  hundred  dollars 
per  aanum,  during  his  life ;  and  if  accidentally  lire  should  de- 
stroy his  Fincastle  house  and  buildings,  a  further  sum  of  two 
hundred  and  twenty  dollars  per  annum,  while  his  income  from 
these  would  cease.  I  also  leave  and  bequeath  to  the  Abingdon 
Academy  the  sum  of  ten  thousand  dollars,  payable  to  the 
trustees  in  the  year  one  thousand  eight  hundred  and  sixteen, 
or  lands  to  that  amount,  to  be  vested  in  said  academy,  with  the 
interest  or  rents  thereon,  for  ever. 

*  WlLLrAM  KllTG. 

''  ^  Abingdon,  Virginia,  3d  March  1806r 

"  *I  hereby  appoint  William  Trigg,  of  Abingdon,  and  James 
King,  of  Nashville,  executors  of  my  last  will  and  testament 
enclosed  ;  written  by  my  own  hand,  and  signed,  this  3d  day  of 
March  1805. 

*  William  King.' 

"We  agree  that  William  King,  at  the  time  of  his  death,  was 
seised  and  possessed  of  seventy-six  tracts  of  land  in  the  said 
county  of  Washington,  containing,  in  the  whole,  nineteen 
thousand  four  hundred  and  seventy#(hree  acres  of  land,  on 
one  of  which  tracts  is  the  salt  works,  which  have,  since  his 
death,  been  leased  for  years  at  the  annual  rent  of  thirfy  thou- 
sand doHars.  Also,  of  nineteen  lots  in  the  town  of  AI>ingdon, 
in  Washington  county,  nine  of  which  produced  an  annual  r6nt 
of  six  hundred  and  sixty  dollars.     Also,  of  fourteen  tracts  of 
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land  in  the  county  of  Wythe,  contaiDing  three  tbousand  four 
hundred  and  ninety-four  and  a  half  acres.  Also,  of  eighteen 
tracts  of  land  in  the  state  of  Tennessee,  containing,  in  the 
whole,  ten  thousand  eight  hundred  and  eighty  acres.  Also, 
of  shares  in  town  lotsi,  in  several  of  the  towns  in  the  state  of 
Tennessee.  We  also  agree  that  the  said  William  King  sur- 
vived his  father,  in  the  said  will* mentioned;  that  the  said 
William  King  had  brothers  and  sistera,  to  wit,  James  King,  a 
brother  of  the  whole  b!ood ;  Nancy,  a  sister  of  the  whole  blood, 
the  wife  of  Connally  Finlay,  in  the  will  mentioned  ;  Samuel 
King,  a  brother  of  the  half  blood  ;  Hannah,  a  sister  of  the  half 
blood,  the  wife  of  John  Allen  ;  all  of  which  brothers  and  sis- 
ters, before  named,  survived  the  said  William  King.  That 
another  sister  of  the  said  William  King  of  the  whole  blood,  died 
before  htm,  and  was  named  Elizabeth,  the  wife  of  John  Mitch- 
ell, who  is  mentioned  in  the  will.  We  agree  that  William 
King,  the  lesdor  of  the  plaintiff,  is  the  same  William  King,  the 
son  of  James  King,  brother  of  the  testator,  mentioned  by  him 
in  the  will.  We  further  agree  that  William  Trigg,  in  the 
will  mentioned,  departed  this  life  on  the  4th  day  of  August 
1813,  leaving  Rachel  Trigg,  in  the  will  mentioned,  his  widow, 
and  four  sons,  the  said  Rachel  having  borne  them  to  the  said 
William,  and  not  having  borne  any  daughter  to  him,  the 
said  William  Trigg,  at  any  time,  which  said  sons  are  all  liv- 
ing. That  Mary,  who  was  the  wife  of  the  said  William  King, 
is  still  living,  aged  forty-three  years,  and  is  now  the  wife  of 
Francis  Smith. ,  We  further  agree  that  William  King,  the  lessor 
of  the  plaintiff,  is  married  to  Sarah  Behum  ;  that  James  King 
had  only  one  daughter,  named  Rachel  Mary  Eliza,  who  is  now 
the  wife  of  Alexander  M'Call ;  and  that  Elizabeth,  the  wife  of 
John  Mitchell,  had  only  two  daughters,  to  wit,  Elizabeth,  who 
is  now  the  wife  of  William  Heiskell,  anid  Polly,  who  is  now 
the  wife  of  Abraham  B.  Trigg.  We  agree  that  William  King, 
the  testator,  died  seised  and  possessed  of  the  house  and  lot  in 
the  declaration  mentioned.  We  agree  the  lease,  entry,  and 
ouster,  in  the  declaration  supposed,  and  that  the  defendants  are 
in  possession  of  the  house  and  lot  in  the  declaration  mentioned. 
If,  upon  this  state  of  facts,  the  lessor  of  the  plaintiff  ought  to 
recover  at  this  time,  we  agree  that  judgment  shall  be  entered 
for  him ;  and  that,  if  the  court  shall  be  of  opinion  that  he 
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In  support  of  the  latter  position,  there  is  the  opinion  of  Mr 
Justice  Johnson,  in  3  Peters  385,  387, 389,  who  dissented  from 
the  court  iu  the  case  at  law,  and  who  pronounced  the  true  in- 
terpretation of  the  will ;  and  although  the  rest  of  the  court 
declined  to  indicate  an  opinion,  yet  great  support'  is  derived 
from  whc^t  is  said  by  the  court. 

Thete  are  two  conditions.  One  precedent,  that  of  the  wife 
of  the  testator,  having  a  child ;  and  no  child  was  born  subse- 
quent to  his  death  :  and  the  other  subsequent,  which  was  the 
marriage  of  William  King ;  and  that  marriage  has  become  im- 
possible. Thus  a  state  of  things  is  presented  not  contemplated 
by  the  will.  There  being  no  devise  over  in  the  event  of  the 
failure  of  the  contingencies,  the  estate  is  vested  in  William 
King  at  law,  iu  trust  for  all  the  heirs  of  the  testator.  It  was 
not  the  intention  of  the  testator  to  give  any  beneficial  interest 
in  the  estate  to  William  King. 

There  can  be  no  doubt,  that  if  testator  had  left  one  child,  that 
child  would  have  been  the  sole  heir :  if  he  had  left  ten  chil- 
dren, they  would  have  taken  in  equal  proportion.  Such  are  the 
provisions  of  the  will.  There,  is  nothing  to  indicate  any  inten- 
tion, that  if  the  first  clause  in  his  will  had  taken  efiect,  the  whole 
estate  was  to  pass  into  a  single  hand,  or  to  remain  undivided. 
Had  William  King  married  a  daughter  of  William  Trigg,  &c., 
he  as  clearly  would  have  taken  the  estate  under  the  second 
clause,  for  the  condition  would  then  have  been  performed.  But 
how,  and  to  what  extent  1  Clearly,  as  the*  will  says,  and  as 
the  courts  said,  in  trust  for  the  eldest  son  or  issue  of  that  mar- 
riage. Had  there  been  issue  of  that  marriage,  could  any  doubt 
have  existed,  but  that  the  equitable  estate  would  have  vested 
absolutely. 

It  is  not  material  to  discuss  the  poSsible  question,  whether 
the  eldest  son  would  have  taken  to  the  exclusion  of  others ;  it 
is  obvious,  that  had  one  son  only  been  the  fruit  of  that  mar- 
riage, he  would  have  been  the  individual  upon  whom  the 
estate  would  have  devolved  ;  had  there  been  ten  daughters, 
they  would  have  all  taken. 

The  court  has  said,  thai  the  will  is  to  be  construed  "  as  if 
the  contemplated  marriage  had  been  actually  consummated.** 
3  Peters  381.  So  it  is  to  be  construed  as  if  the  contemplated 
issue  had  actually  been  born.     Again,  in  the  same  opinion  the 


JANUARY  TERM  18S4.  S35 

[King  ▼.  Mitchell  et  al.] 

court  say,  *Mt  was  not  very  probable,  at  the  date  of  the  will, 
that  the  devisee  of  this  immense  fortune  might  come  into  exist- 
ence  in  less  than  twenty  years.*'  If  William  King  was  the 
devisee,  he  was  actually  in  existence.  And  the  court  most, 
therefore,  have  considered,  that  not  he,  but  his  issue  by  a  mar- 
riage with  a  person  then  unborn,  was  to  be  the  devisee. 

In  the  examination  of  this  clause  we  cannot  but  observe, 
that  in  framing  it,  the  testator  looked  to  the  single  contingency, 
that  he  should  die  without  issue.  He  has  omitted  entirely  to 
provide  for  the  contingency  of  such  issue  dying  at  an  early 
period  of  life. 

So  in  the  limitation  over  to  the  child  of  William  and  Rachel 
Trigg,  wlio  might  marry  as  provided  in  the  will ;  he  has  again 
placed  it  upon  the  single  contingency  of  there  l^eing  no  such 
roariiage  as  he  had  already  contemplated,  between  William 
and  a  daughter  of  William  Trigg,  without  adverting  lo  the 
possibility  of  there  being  no  issue  of  such  marriage,  or  of  such 
issue  becoming  extinct. 

Had  there  been  a  child  of  William  and  Rachel  Trigg  who 
had  actually  married  as  the  testator  contemplated,  the  limita- 
tion over  to  such  individual,  would  have  laken  effect.  The 
whole  estate  given  to  William  King  would,  in  that  case,  have 
terminated.  The  intention  of  the  testator  is  manifest  and  un- 
doubted as  to  this  point.  The  will,  however,  as  the  court 
remarked,  is  to  be  construed  as  if  the  contemplated  contingency 
had  actually  occurred.  But  this  rule  of  construction  is  disre- 
garded, this  intention  of  the  testator  overlooked,  by  adopting 
the  views  of  appellant.     S  Peters  381,  382. 

If  William  King  took  the  whole  interest  under  the  will,  legal 
and  equitable,  upon  the  condition  attached  to  it  by  the  testator, 
that  condition  being  a  condition  subsequent,  its  becoming  im- 
possible is  to  operate  precisely  in  the  same  manner  as  its  fulfil- 
ment.  The  fulfilment  would  have  been  by  the  marriage; 
that  marriage  became  impracticable.  The  estate,  therefore, 
vesting  in  him,'precisely  as  if  the  condition  had  been  performed, 
it  is  obvious,  that  upon  the  construction  contended  for  by  the 
appellant,  the  words,  'Mn  trust  for  the  eldest  son,  or  issue  of 
said  marriage,''  must  be  erased  from  the  will,  as  insensible  and 
nugatory.     Had  such  issue  come  nito  existence,  it  could  not 
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have  aflecled  the  interest  already  given  to  WiHiam  King,  the 
father. 

It  appears  to  us,  that  this  would  be  equally  repugnant  to  the 
language  of  the  will  itself,  and  to  the  opinion  pronounced  by 
this  court.  The  language  of  the  court  is  (p.  378),  **  the  residue 
was  given  to  William  King  immediately,  on  the  trust  mentioned 
in  the  will,  or  given  by  implication  to  the  testator's  wife,  or 
was  permitted  to  descend  to  his  heir  at  law."  It  is  here  dis- 
tinctly asserted,  that  what  estate  William  King  did  take,  he 
took  in  trust.  And  in  p.  381,  **  his  primary  object  then  is,  the 
mue  of  a  marriage  between  his  nephew,  William  l^ing,  and  a 
daughter  of  William  Trigg,  by  his  then  wife  ;'*  not  to  vest  the 
whole  estate  in  Will*am  King  himself,  but  passing  him  by,  as 
regards  the  beneficial  interest,  to  look  to  the  issue  of  such  mar- 
riage, and  provide  for  them.  Further  (p.  383),  the  court  says, 
the  *^  intention,  we  think,  was,  to  devise  his  whole  estate  to 
William  King  in  trust.** 

If  the  appellant  be  correct,  we  must  go  farther,  we  must  erase 
from  the  will,  not  only  the  expression  which  points  to  the  issue 
as  the  objects  of  the  testator's  bounty,  mstead  of  William  King 
himself,  but  the  whole  of  the  succeeding  clause.  For,  if  Wil- 
liam King  takes  the  whole  interest,  independently  of  any  trust, 
and  the  fulfilment  of  the  condition,  or  its  becoming  impossible, 
are  equally  operative ;  the  limitation  over  never  could  have 
taken  effect,  even  although  a  child  of  William  and  Rachel 
Trigg  had  married  a  child  of  James  King  or  Elizabeth  Mil- 
chell.  This  is  the  necessary  corollary  from  the  appellant's 
proposition.  The  will  is  to  be  construed  as  if  the  object  of  the 
testator  had  not  been  defeated  (p.  381).  The  second  object  of 
the  testator,  **  was  the  issue  of  any  maiTiage  which  might  take 
place,  between  any  child  of  William  and  Rachel  Trigg,  and 
any  child  of  his  brother  James,  or  of  his  sister  Elizabeth.  That 
both  of  these  objects  have  been  defeated  by  the  course  of  sul>- 
8C(|uent  events,  does  not  change  the  construction  of  the  will.** 
Not  only  is  such  thus  declared  to  be  the  intent  of  the  testator, 
but  the  provision  is  pronounced  to  be  a  valid  one  (p.  381,  382). 

"  Had  William  King,  the  devisee,  died  young,  or  had  Wil- 
liam  and  Rachel  'Trigg  died  without  leaving  a  daughter,  a 
fact  which  has  actually  hapi)ened,  and  any  child  of  William 
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and  Rachel  Trigg  bad  married  a  child  of  Janiea  King,  or 
Elizal)eth  Mitchell,  then  the  whole  estate  is  given  to  such 
child,  and  to  the  issue  of  the  marriage.  Had  either  of  these 
.events  taken  place,  the  estate  is  given  from  the  heirs.  This 
18  wholly  incompatible  with  the  position  of  appellant,  that  ^*  he 
did  not  take  ab  initio  under  the  will  as  trustee,  for  any  use  or 
purpose  whatever;''  but  that  he  *'  took  and  held  it  beneficially 
for  himself.'*  These  important  clauses  cannot  be  rejected. 
6  Cond.  Rep.  83. 

In  regard  to  this  last  limitation,  it  is  observable,  that  it  is  to 
take  effect  upon  the  single  contingency,  that  William  King 
should  not  marry  as  was  contemplated.  Had  he  actually  so 
married,  this  limitation  over  never  could  have  taken  effect ; 
even  bad  he  died  the  next  day,  and  left  no  jssue;  The  testa- 
tor has  not  provided  for  the  case  of  the  marriage  actually  tak- 
ing place,  unaccompanied  by  issue  ;  or  for  that  of  such  issue 
becoming  extinct.  These  events  not  being  provided  for,  had 
either  of  them  occurred,  the  estate  must  have  devolved  upon 
the  heirs. 

Nor  has  the  testator  made  any  provision  for  any  state  of  things 
beyond  the  marriage  of  a  child  of  William  Trigg  to  one  of  the 
children  of  his  brother  or  sister.  The  instant  that  state  of 
things  occurred,  the  Xvhole  estate  would  have  vested  absolutely 
in  the  individual  who  came  within  the  terms  of  the  limitation  ; 
and  no  provision  is  made  for  any  failure  of  issue  of  such  mar- 
riage. 

Viewing  the  will  in  this  aspect,  it  is  manifest  that  there  were 
vaiious  possible,  nay  probable  contingencies,  for  which  the  tes- 
tator had  omitted  to  provide;  and  had  either  of  them  occuired, 
the  estate  must  have  gone  in  the  regular  course  of  descent. 

1.  Had  the  testator  died,  leaving  a  child  by  bis  wife  Mary, 
and  stich  child  had  survived  him  but  a  single  day,  the  estate 
must  have  gone  to  the  heirs  of  such  child  ;  for  the  absolute 
estate  had  vested,  and  the  subsequent  limitation  over  was  to 
take  effect  upon  the  single  contingency  of  there  being  ho  such 
child. 

i.  Had  the  contingency  contemplated  in  the  devise  to  Wil- 
liam King,  the  condition  expressly  annexed  to  it,  happened, 
viz.  bis  marriage  ;  and  had  there  i)een  issue,  a  son,  of  such 
marriage,  upon  the  death  of  thai  son,  if  its  father  had  taken, 

VOL.  VIII. — 2  « 
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Its  we  suppose,  merely  a  (rust  for  the  use  of  such  son,  the  es- 
tate would  have  gone  as  the  law  prescribes,  for  there  is  no 
limitation  over  in  such  case. 

3.  Had  there  been  a  child  of  William  Trigg  who  had  mar- 
ried as  contemplated,  the  absolute  interest  would  have  vested, 
for  nothing  beyond  that  is  provided  for. 

The  provisions  of  the  will  are  tolerably  precise  and  distinct ; 
but  it  is  owing  to  their  particularity  and  minuteness  of  detail 
that  the  present  difficulty  arises.  Testators,  like  legislators, 
succeed  best,  and  most  eflectually  avoid  litigation,  when  they 
avoid  an  enumeration  of  all  the  various  circumstances  for  which 
they  design  to  provide. 

It  must  be  conceded,  that  a  state  of  things  has  occurred, 
which  the  testator  did  not  anticipate,  and  for  which  he  did  not, 
as  we  read  the  will,  provide.  Neither  one  of  the  clauses  has 
taken  effect,  as  we  understand  this  instrument ;  certainly  none 
has  taken  effect  in  the  mode  he  contemplated.  What  then  id 
the  result  1 

The  result  of  a  total  failure  of  all  the  provisions  of  the  will, 
would  necessarily  be,  as  this  court  said  in  the  former  case ;  to 
cast  the  real  estate  upon  the  heirs :  this  is  so  obvious  by  the 
doctrine  of  the  law,  that  it  is  unnecessary  to  do  more  than  dis- 
tinctly to  stale  it.  All  the  interest  in  real  estate  which  is  not 
clearly  devised  to  some  other  person,  descends  to  the  heir.  In 
the  application  of  this  general  principle,  it  is  equally  and  wholly 
immaterial,  whether  there  was  a  defective  execution  of  the  will, 
which  prevented  it  from  taking  effect;  or  an  omission  to  include 
a  part  of  the  properly ;  or  an  insufficient  description,  either  of 
the  thing  devised,  or  of  the  party  who  is  to  take  ;  or  the  occur- 
rence of  a  contingency  for  which  testator  omitted  to  provide  ; 
or  a  failure  of  the  party  who  was  designed  to  have  the  estate. 
In  each  and  all  these  cases  the  heirs  will  take.  It  is  not  suffi- 
cient, that  the  court  may  entertain  a  private  opinion  of  the  in- 
tention of  the  testator,  or  be  satisfied  what  he  would  have  done, 
had  he  correctly  anticipated  the  future.  "  It  must,**  to  use 
the  language  of  this  court  in  Wright  v.  Denn,  "  it  must  see 
that  he  has  expressed  that  intention  with  reasonable  certainty 
on  the  face  of  the  will ;  for  the  law  will  not  sufler  the  heirs  to 
be  disinherited  upon  conjecture.  He  is  favoured  by  its  policy ; 
though  the  testator  may  disinherit  him,    yet  the  law  will 


JANUARY  TERM  1834.  839 

[KingT.llil6heU«ial] 

execute  thai  intention  only  when  it  it  is  put  in  a  clear  and 
unambiguous  shape."  6  Cond.  Rep.  80.  The  appellant  is 
here  encountered  by  the  same  diflScuUy  wbicli  presented  itself 
in  that  case.  He  says  the  intention  of  the  tesiator  was,  that  the 
heir  should  not  take ;  so  it  is  in  all  cases  where  the  provisions 
of  the  will  fail  from  any  of  the  causes  that  have  been  enumer- 
ated ;  that  it  was  his  intention  that  the  estate  should  go  to  a 
single  individual,  and  not  be  split  up  among  numerous  parties ; 
that  this  valuable  estare  should  be  retained  among  those  who 
bore  his  name,  and  inherited  his  blood ;.  among  those,  especi- 
ally,  who  would  re-unite  his  wife's  blood  with  his  own.  He 
may  go  farther  than  all  this,  and  insist,  that  had  the  testator 
anticipated  what  has  occurred^  he  would  have  expressed  his 
intent,  that  appellant  should  take,  in  the  clearest  and  most 
explicit  terms.  The  court  must,  nevertheless,  say,  as  in . 
Wrig\it  V.  Deun,  **  the  testator  may  have  intended  it,  and  prob- 
ably did ;  but  the  intention  cannot  be  extracted  from  his  words 
with  reasonable  certainty,  and  we  have  no  right  to  indulge  our- 
selves in  mere  private  conjectures." 

The  learned  editor  of  Powell  on  Devises  found  it  necessary! 
to  introduce  a  caution,  **  that  the  language  of  the  courts,  when 
ihey  speak  of  the  intention  as  the  governing  piinciple,  some- 
times calling  it  *  the  law'  of  the  instrument,  sometimes  *  the 
pole  star,'  sonoetimes  *  the  sovereign  gukle,'  must  always  be 
understood  with  this  important  limitation,  that  here,  as  in 
other  instances,  the  judges  submit  to  be  bound  by  precedents 
and  authorities  in  point ;  and  endeavour  to  collect  the  intention 
upon  grounds  of  a  judicial  nature,  as  distinguished  from  arbi- 
trary conjecture."     2  Powell  on  Contracts  3. 

Even  in  cases  where  no  reasonable  doubt  could  exist,  as  to 
the  intention  of  the  testator  in  point  of  fact,  as  where,  in  the 
will  of  an  unletterckl  person,  real  and  personal  property  are 
comprehended  in  the  same  clause;  the  absolute  estate  in  the 
one  passes,  and  only  a  life  estate  in  the  other.  It  was  io 
reference  to  this  class  of  cases,  that  Lord  Mansfield,  in  Right 
V.  Sidebotham,  Dougl.  759,  said,  *'  I  verily  believe,  that  almost 
in  every  case,  where  by  law  a  general  devise  of  lands  is 
reduced  to  an  estate  for  life,  the  intent  of  the  tesiator  is 
thwarted." 

In  reference,  however,  to  the  will  under  consideration,  the 


S40  SUPREME  COURT. 

[Kingy.Miteh«lletal.] 
intent,  of  which  the  appellant  invokes  aid,  is  by  no  means  ob- 
▼ioiis  or  unquestionable.  It  is  not  the  paramount  purpose  of 
testator's  mind.  In  the  particular  instances  for  which  he  has 
expressly  provided,  and  subject  to  the  modifications  which  he 
has  distinctly  prescribed,  the  intent  may  be  recognized,  but  it 
does  not  follow,  that  it  reached  beyond  those  contingencies. 

Thus,  in  the  particular  clause  under  consideration,  it  is  be- 
yond doubt,  that  the  testator  designed  the  appellant  to  take  on 
the  condition  specified,  and  in  trust  for  the  issue  of  the  contem- 
plated marriage.  This  is  the  intention  of  the  limitation,  as 
clearly  indicated;  but  the  whole  of  this  intent  must  be  taken 
together.  It  cannot  be  logically  inferred,  that  he  w^s  designed 
to  take  without  performiog  the  condition,  or  to  take  discharged 
of  the  trust.  It  is  not  by  any  means  apparent,  that  the  testator 
regarded  him  as  the  peculiar' object  of  his  bounty;  he  did  not 
unite  in  him  the  two  distinct  bloods ;  he  is  not  an  individual 
who  proceeded  ^^from  the  union  of  bis  own  family  with  that 
of  his  wife,''  whom  the  court  considered  it  as  the  primary 
intention  of  his  own  family  to  provide  for*  ^*  His  primary 
object,"  says  the  court  immediately  after,  *Ms  the  issue  of  a 
marriage  between  his  nephew,  William  King,  and  a  daughter 
of  William  Trigg  by  his  then  wife,"  not  William  King  him- 
self: no  such  intent  is  expressed  on  the  face  of  the  will,  as  to 
give  him,  in  his  own  right,  for  his  own  benefit,  any  portion 
of  the  estate;  and  until  he  can  show  title  under  the  will,  the 
heir  must  take.     Baker  v.  Wood,  9  Mass.  419. 

So  far  as  any  peculiar  or  especial  object  of  the  testator's  fiu 
vour  can  be  ascertained  from  the  face  of  the  instrument,  it  was 
obviously  the  family  of  William  Trigg.  The  devise  to  the  ap- 
pellant is  clogged  with  a  condition,  that  he  should  marry  a 
daughter  of  Trigg;  that  clause  failing,  the  estate  is  limited 
by  the  succeeding  clause  to  any  child  of  Trigg  who  should 
marry  as  there  prescribed.  William  Trigg  is  to  have  one 
third  of  the  business  and  capital;  and  he  is  further  made  ex- 
ecutor. Yet  with  this  especial  preference,  so  uniformly  mani- 
fested in  every  part  of  the  will,  the  construction  contended  for 
by  the  appellant,  would  reject  the  whole  of  this  branch  of  the 
testator's  relatives. 

Nor  is  it  easy  to  perceive  the  foundation  tipon  which  the* 
assertion  is  based,  that  appellant  was  the  favoured  object  of 
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the  testator'n  bouuty.  The  clause  uoder  consideration  is  the 
only  one  throughout  the  will  in  which  he  is  named.  The 
whole  argument  involves  a  petitio  principii ;  if,  by  the  true 
construction  of  the  will,  he  takes  the  whole  of  this  valuable 
property,  he  is,  in  fact,  the  most  favoured  of  the  testator's  fam- 
ily. If  this  construction  Hccords  with  the  actual  design  of  the 
testator,  the  argument  is  well  founded;  but  the  premises  being 
established,  the  conclusion  becomes  unimportant  .  If  he  does 
not  take  under  the  will,  to' the  extent  of  his  claim,  there  exists 
no  foundation  for  this  reasoning ;  if  he  does  so  take,  it  is  super- 
fluous. 

The  court,  in  3  Petera  380,  381,  considered  it  as  proved, 
that  it  was  ''the  primary  intention  of  the  testator,  to  keep  his 
immense  estate  together,  and  to  bestow  this  splendid  gift  on 
some  individual  who  should  proceed  from  the  union  of  hj^ 
own  family  and  that  of  his  wife."  If  the  first  part  of  this  de- 
sign was  alone  to  be  regarded,  it  would  have  been  equally 
eflE»cted  by  a  descent  to  the  heir,  under  the  circumstances 
which  existed  at  the  date  of  the  will ;  for  the  testator's  father 
was  then  tus  sole  presumptive  heir.  If  the  latter  part  of  this 
design  is  to  contrd  the  construction  of  the  will,  it  must  be  fatal 
to  the  appellant's  claim;  for,  as  has  been  before  reiiiarked,  he 
does  not  come  within  the  description.  Nor  can  a  part  of  this 
general  design  be  disregarded.  It  will  not  do  to  carry  the  first 
part  into  full  execution  at  all  events,  and  to  reject  the  last, 
which  was  far  more  interesting;  to  efiectuate  it  so  far  as  re- 
gards the  estate  itself,  and  to  exclude  that  portion  of  it  which 
looked  to  the  person  who  was  to  receive  the  property. 

But  this  inferential  intention,  deduced  by  refined  reasoning 
from  scattered  clauses  in  the  will,  furnishes  an  unsafe  expo- 
sition of  the  instrument  Cited,  Fearne  on  Contingent  Re- 
mainders 170,  171. 

In  further  corroboration  of  these  views,  it  is  material  to  re- 
mark, that,  according  to  the  first  limitation  of  this  estate,  the 
parties  who  were  to  take,  viz.  his  own  issue,  would  have  been 
ascertained  at  the  period  of  the  vesting  of  the  estate;  there 
.  was  no  necessity  for  the  interposition  of  a  trustee,  to  preserve 
the  property  or  to  keep  alive  the  limitation.  No  trustee  is 
tliei^fore  provided. 

So^  in  regard  to  the  third  limitation,  the  individual  who 
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was  to  take  the  benefit  of  it  is  clearly  iudicuted — ^inust  have 
been  married  before  it  could  vest,  and  there  was  as  little  reason 
for  the  intervention  of  any  trustee.  There  was  no  such  trustee 
appointed. 

The  second  clause  is  diflerent.  The  party  to  take,  according 
to  the  testator's  intention,  was  the  unborn  issue  of  a  marriage 
between  parties,  one  of  whom  was  yet  unborn.  The  propriety 
of  creating  a  trustee  in  such  case,  is  obvious;  and  that  of  con- 
ferring this  office  upon  the  parent  of  the  beneficiary,  equally 
manifest.  Such  a  construction,  therefore,  gives  consistency 
to  the  instrument,  and  makes  its  provisipiis  harmonious  and 
reasonable,  [t  is  one  of  the  fundamental  rules  of  construction, 
2  Powell  5,  "  that  all  the  parts  of  a  will  are  to  be  construed  in 
relation  to  each  other,  and  so  as,  if  possible,  to  form  one  con- 
sistent whole.'*  Again,  p.  6,  *^  nor  can  the  meaning  of  words 
be  varied  by  extrinsic  evidence." 

In  the  clause,  the  words  are  ^^  in  trust,  Ac,"  and  we  are 
told,  *^  that  words,  in  general,  are  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a  clear  intention  to  use  them 
in  another  can  be  collected ;  and  they  are  in  all  cases  to  re- 
ceive a  construction  which  will  give  them  all  efiect,  rather 
than  one  that  will  render  some  of  them  inoperative."  2  Powell 
p.  8.  And  '^  where  a  testator  uses  technical  words,  he  will  be 
presumed  to  employ  them  in  their  legal  sense,  unless  the  con- 
text contain  a  clear  indication  to  the  contrary." 

Here  then  appears  to  be  a  clear  devise  in  trust,  as  deduced 
from  the  examination  of  the  will  itself,  and  from  the  well 
established  rules  of  construction.  The  case  comes  clearly 
within  the  language  of  Lord  Alvanley,  when  master  of  the 
rolls,  in  Malin  v.  Heighly,  2  Yes.  Jun.  333,  where  he  says, 
"  I  will  lay  down  the  rule  as  broad  as  this, — wherever  any 
person  gives  property,  and  points  out  the  object,  the  properly, 
and  the  way  in  which  it  shall  go,  that  does  create  a  trust, 
unless  he  shows  clearly,  that  his  desire  expressed  is  to  be  con- 
trolled by  the  party,  and  that  he  shall  have  an  option  to  de- 
feat it." 

The  lord  chief  baron,  in  Meredith  v.  Heneage,  2  Cond. 
Ch.  Rep.  275,  1:  Simon  542,  says,  that  in  the  language  just 
cited,  *'  he  has  extracted  and  stated  the  result  of  all  the  i 
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before  that  time,  and  the  subeequeut  caser  liave,  it  seems  to 
ine,  made  no  alteration.'' 

The  will  contains  the  phrase  ^*  in  trust,"  which  Lord  Hard- 
wicke,  in  the  case  of  Hill  v.  Bishop  of  London,  deemed  so 
materia],  and  to  supersede  the  necessity  of  raising  a  trust  by 
construction.     1  Atk.  620. 

If  the  appellant,  then,  took  what  he  did  take  in  trust;  if  the 
property  thus  to  be  held  is  clearly  described ;  if  the  persons  for 
whom  he  is  to  take  are  distinctly  marked :  the  question  arises^ 
whether,  in  the  events  which  bistve  happened,  William  King 
has  an  estate  which  enures  to  his  own  benefit;  or  is  he  to  be 
deemed  trustee  for  the  heirs  at  law,  the  complainants  in  the 
court  below. 

This  is  not  a  question  as  to  the  construction  of  the  will,  for 
the  principle  is  perfectly  well  settled,  **  that  the  construction  is 
not  to  be  varied  by  events  subsequent  to  the  execution,  t 
Powell  10;  and  this  principle  was  futty  recognized  by  this 
court  in  3  Peters- 
It  is  a  general  principle  of  law  which  is  involved,  what  be- 
comes of  the  trust,  when  the  objects  of  the  creation,  from  any 
cause,  are  unable  to  take. 

To  narrow  down  the  question  still  more,  it  may  be  observed, 
that  it  is  an  immaterial  circumstance,  that  an  express  provision 
18  made  in  the  will  for  the  hein  This  was  a  point  ruled  in 
Raifdall  v.  Bookey,  2  Vern.  435,  and  in  Starkey  v.  Brooks, 
1  P.  W.  390,  1  Ch.  Ca.  196. 

Nor  is  it  at  all  material,  that  testator  obviously  designed  to 
exclude  the  heir  from  inheriting  this  property;  for,  notwith- 
standing such  obvious  intention,  as  the  court  formerly  observed, 
^  this  may  be  the  result  of  a  total  failure  of  all  the  provisions 
of  the  will."  If  this  circumstance  were  to  operate,  it  woutd 
.eflbctually  shut  out  the  heir,  in  all  cases  of  the  failure  of  the 
objects  for  which  testator  designed  to  provide,  even  if  the  will 
had  in  terms  excluded  the  heir  at  all  events.  Pugh  v.  Good- 
title,  3  B.  P.  C.  454. 

If  we  have  succeeded  in  establishing,  as  the  true  and  letgal 
construction  of  the  clause  in  which  the  appellant  is  named,  that 
he  took  an  estate,  which,  in  case  of  his  marriage  as  prescribed, 
and  having  issue  as  anticipated,  woQld  have  enured  exclusively 
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to  the  benefit  of  such  isaue;  we  have  advanced  far  in  arriv- 
ing at  a  solution  of  the  present  question* 

It  will  be  conceded,  that  there  are  no  words  in  this  will 
which  can  be  understood  as  indicating  any  actual  intention,  on 
the  part  of  the  testator,  (o  enlarge  the  estate  originally  granted 
to  the  appellant,  in  case  he  did  not  mai  ry,  or  leave  issue  of  such 
marriage ;  on  the  contrary,  the  express  language  of  the  will 
is,  that  the  ulterior  limitation  was  not  to  take  eflbct,  in  case 
said  marriage  did  not  take  place.  Whatever  interest  or  estate 
the  appellant  now  has,  he  took  at  once ;  there  is  no  enlarge- 
ment in  terms. 

The  question  then  is :  admitting  that  he  took  as  trustee  for 
his  own  issue,  in  case  he  should  have  any,  and  therefore,  as 
no  such  issue  ever  came  into  existence,  the  estate  designed  for 
them,  never  took  effect ;  and  that  the  ulterior  limitation  in  the 
succeeding  clause,  in  like  manner,  wholly  failed — Do  these 
failures  enure  to  the  benefit  of  the  devisee  or  of  the  heir  1  Is  the 
estate  in  the  hands  of  the  devisee,  discharged  of  the  trusts ;  or 
the  trust :  having  become  extinct,  does  -the  beneficial  interest 
descend  upon  the  heir,  as  a  part  of  the  estate  not  disposed  of 
by  the  will  1 

In  Yesey  v.  Jamson,  1  Simon  and  Stewart  69,  1  Cond. 
Ch.  Rep.  36,  the  vice-chancellor  said,  the  testator  has  given 
the  estate  **  to  the  trustees,  expressly  upon  trust ;  and  tliey 
cannot,  therefore,  hold  it  for  their  own  benefit.  The  neces- 
sary consequence  is,  that  the  purposes  of  the  trust,  being  so 
general  and  undefined  that  they  cannot  be  executed  by  this 
court,  they  must  fail  together;  and  the  next  of  kin  become 
entitled  to  the  property.*' 

The  heir  is  not  to  be  disinherited  without  an  express  devise 
or  necessary  implication;  such  implication  importing,  not 
natural  necessity,  but  so  strong  a  possibility,  that  an  intention 
to  the  contrary  cannot  be  supposed."    2  Powell  5. 

It  is  denied  that  the  law  is,  that  when  there  is  a  considera- 
tion, there  can  be  no  resulting  trust  Cited,  3  Bno.  PlaiL 
Cases  454. 

Cited  also,  1  Simon  and  Stewart  69;  8  Petersdorff  91; 
1  Hovenden's  Notes  on  Yesey  364 ;  IS  Yesey  415  ;  S  Powell  on 
Devises  41,  49,  51 ;  1  Yesey  and  Beames,  978. 
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Mr  JonoEs  in  reply. 

There  might  have  been  a  period  whea  a  doubt  could  erist^ 
u  to  the  question  involved  in  this  case,  but  that  doubt  cannot 
oow  prevail.  The  principles  contended  for  by  the  appellant^ 
have  been  settled  in  the  case  at  law.  By  that  decision,  the 
estate  is^  under  the  devise,  in  the  appellant ;  and  it  must  re- 
nudQ  in  him.  The  testator  intended  a  benefit  to  him,  and  he 
has  it.  To  take  the  enjoyment  of  the  estate  from  him,  and 
make  him  a  mere  trustee  for  those  towards  whom  the  whole 
objectof  the  testator  was  to  exclude  them  from  the  enjoyment  of 
any  thing  but  the  specific  bequests,  would  be  contrary  to  his 
manifest  purpose.  His  object  was,  to  select  a  particular  per- 
aoo  to  hold  the  estate,  and  not  as  a  mere  conduit  to  convey  it 
toothers. 

If  the  comfdainanis  below  could  have  any  estate,  it  would  be ' 
a  legal  estate ;  and  this  on  the  ground,  that  the  whole  of  the 
objects  of  the  will,  that  of  limiting  the  property  to  the  issue  of 
particular  persons,  have  failed.  The  devise  was  void  or  a 
nullity.     But  this  court  have  decided  differently. 

The  case  ia  to  be  considered  :  1 .  As  it  stood  at  the  testator's 
death.  2.  Whether  subsequent  events  have  changed  Hi  situ- 
ation. 

It  is  contended  by  the  appellees,  that  William  King  took  a 
mere  naked  trust. 

1.  Did  he  take  the  estate  to  this  intent  only,  and  answer- 
able over  for  rents  and  profits  1  If  this  be  so,  those  who  now 
claim  to  ht  cestuis  que  trust,  had  the  same  interest  from  the 
beginning ;  and  that  cannot  be  under  the  decision  of  the  court, 
that  the  legal  estate  vested  in  him  on  the  death  of  the  testator ; 
and  the  reasoning  of  the  court,  that  the  whole  interest  in  the 
estate  was  disposed  of  by  the  will.  Cited  :  Powell  on  Devises 
189. 

Suppose  this  had  been  a  condition  subsequent,  and  there 
had  been  a  marriage  to  a  daughter  of  Elizabeth  Mitchell,  and 
no  issue ;  what  would  have  been  the  condition  of  the  estate? 
Would  not  William  King  have  held  the  estate  for  himself  1 

There  is  no  provision  made  in  the  will  for  the  avails  of  the 

estate ;  and  if  William  King  took  the  estate,  he  had  his  whole 

life  to  perform  the  condition ;  he  had  the  avails  of  the  estate 

in  the  interval  given  for  the  performance  of  the  condition,  as 

VOL.  viii. — 2  T 
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bis  own.     It  is  impossible  to  say  at  what  period  this  beneficial 
interest  closed. 

Why  has  it  been  decided  that  he  should  take  the  estate  1 
Why  not  hold  him  to  the  condition  1  It  is  because  it  is  a  con- 
dition subsequent  and  impossible,  and  the  will  is  to  be  con- 
stnjed  as  if  it  had  no  conditional  clauses  in  it  2  Peere  Wil* 
liams  628;  Com.  Dig.,  Condition  D.  p.  4;  1  Cowp.  469: 
1  Atk.  (618. 

It  is  important  that  the  court  should  consider  ihe  legal  con- 
sequences to  be  attached  to,  one  or  other  view  of  this  bill ;  and 
the  court  will  therefore  decide  where  the  equity  jurisdiction 
begins,  and  the  la  ^jurisdiction  ends. 

It  is  argued  that  the  use  of  the  term  "  trust**  gives  the  ap- 
pellees all  the  rights  which  equity  will  give  to  a  cestui  que 
use.  But  these  are  only  certain  trust  estates  which,  in  courts 
of  chancery,  are  treated  as  estates  held  in  trust  for  the  use  of 
others.  1  Preston  on  Estates  142  to  190 ;  Fearne  on  Contiog. 
Rem.  158,  159. 

As  to  jurisdiction  in  cases  where  courts'of  equity  attempt  to 
distinguish  estates  held  in  trust  from  absolute  estates :  cited, 
1  Mad.  Ch.  448,  450. 

Lookitig  at  the  form  of  the  devise,  taking  tK^  principles  of 
law  as  settled  in  the  case,  can  it  be  said  that  there  is  an  out- 
standing cestui  que  trust,  who  is  to  have  the  whole  of  the 
beneficial  interest  in  the  estate  of  the  testator,  and  that  Wil- 
liam King  is  but  a  bare  trustee  1  There  \i  ho  occasion  to 
create  a  trust  for  such  a  purpose.  The  appellees  might  hold  . 
the  property  as  an  executory  devise,  or  a  springing  use.  The 
court  of  law  having  given  judgment  in  favour  of  the  devisee 
against  the  heirs  at  law,  is  equivalent  to  saying,  no  use 
resulted  to  him.  It  would  be  impossible  that  it  could  be  other- 
wise. 

At  the  date  of  the  will,  William  King  was  but  two  and  a 
half  years  old ;  at  the  period  of  the  testator's  death  he  was 
hut  Jive  years  old.  Could  it,  by  any  possibility,  have  been  in- 
tended to  make  him  a  trustee  1 

The  contingency  of  the  estate  vesting,  being  made  to  depend 
on  the  marriage  of  William  King,  and  not  on  his  having  issue, 
it  is  shown,  beyond  all  doubt,  that  the  marriage  was  a  personal 
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obligation ;  that  a  gersoDal  benefit  was  intended  to  him  should 
he  perform  the  marriage. 

The  true  construction  of  the  will  is,  that  the  estate  is  given 
to  William  King  beneficially ;  and,  on  the  birth  of  a  son,  or 
his  marriage  accordiiig  to  the  will,  he  should  hold  it  for  such 
eon.  If  no  son,  as  if  no  marriage,  then  the  estate  is  in  him. 
It  was  a  beneficial  estate  to  him^  and  an  executory  devise  over 
to  a  son  of  the  marriage.  He  has  <he  estate  under  the  first 
part  of  the  devise,  and  the  second  has  not  occurred  This  is 
a  construction  according  to  the  spirit  and  purpose  of  the  will. 
It  i^ves  to  the  infant  devisee  his  full  benefit  of  the  estate  until 
marriage  and  issue ;  and  thus  provided  for  one  who  was  the 
object  of  .the  testator's  bounty. 

As  to  the  consequences  of  a  lapsed  legacy,  cited :  1  Peere 
Williams  277 ;  1  Bro.  Ch.  Cases  61  ;  4  Vesey  802 ;  12  Vescy 
415 ;  1  Vesey  and  Beames  276  ;  16  East  283  ;  S.  C.  at  law> 

1  Simon  and  Stewart  69. 

A  hsres  factus  is  entitled  to  the  same  benefit  as  a  haeres 
natua  Prec.  in  Chan.  2  ;  2  Vernon  120,  S.  C. ;  2  Powell  on 
Devises  667.  668,  669  ;  2  Aik.  439,  note. 

It  is  contended,  upon  authority,  and  upon  general  principles, 
independent  of  the  specific  intent  appai::^nt  in  this  will  to  ex* 
elude  the  heirs-at  law,  that  every  benefit  resulting  from  the 
failure  or  lapse  of  any  charge  upon  the  estate,  or  of  any  con* 
clition,  or  of  any  conditional  limitation  (such  failure  of  condi- 
ticn  not  going  to  defeat  the  estate  itself),  results  to  the  hieres 
factus  of  the  estate,  not  to  the  hseres  natus  ;  and  that  either 
the  value  or  the  quaUty  of  the  estate  in~  his  hands^  thus  en- 
hanced by  its  exoneration  from  any  such  charge  or  condition 
or  limitation,  is  so  enhanced  for  him  and  as  his  estate,  just  as 
if  he  were  hnres  natus :  a  principle  so  much  the  stronger  in  . 
its  application  to  this  case,  as  he  is  liasres  factus  of  the  whole, 
not  merely  of  a  part  of  the  real  estate. 

When  it  is  once  ascertained  that  the  devisee  is  the  person  in- 
tended to  be  benefited,  he  is  to  have  all  the  benefits  of  contin- 
gencies, and  to  have  all  the  benefits  which  arose  from  relieving 
the  estate  devised  from  all  charges,  &c.     3  Madd.  Rep.  453. 

Upon  (he  efiect  of  conditions  becoming  impossible,  cited : 

2  Powell  on  Devises  251,  255,  263;  1  Preston  on  Estates  476; 
I  Peere  Williams  626  ;  1  Bro.  Ghan.  Cases  528. 
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Mr  Jostice  Stokt  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  district  court  of  the 
United  States  for  the  western  district  of  Virginia,  in  a  case» 
where  the  appellant  was  the  original  defendant,  and  the 
appellees  the  original  plaintiflb  in  equity. 

The  bill  was  brought  by  the  plaintiffs,  as  beifs  at  laW  of 
William  King  deceased,  to  obtain  a  perpetual  injunction  of  a 
judgment  at  law,  upon  an  ejectment,  in  which  a  recovery  was 
had  by  the  appellant,  of  certain  parcels  of  land,  which  he 
claimed  as  devisee  under  the  will  of  the  said  William  King, 
deceased.  The  case  in  which  tlie  recovery  was  had,  came 
before  this  court  upon  a  special  statement  of  facts,  agreed  by 
the  parties,  at  January  term  1830,  and  will  be  found  reported 
in  the  third  volume  of  Peters'  Reports,  p.  346.  In  that  case, 
all  the  material  facts  applicable  to  this  case  are  set  forth,  and, 
therefore,  we  content  ourselves  with  a  reference  to  it :  and 
the  real  question  for  decision  in  the  piescnt  suit  is;  whether, 
under  the  will  stated  in  that  case,  the  present  appellant  took 
a  beneficial  estate  in  fee  in  the  premises;  or  an  estate  in  trust 
only,  which  trust,  in  the  events  which  have  happened,  has 
been  frustrated,  and  there  now  remains  a  resulting  trust  for 
the  heirs  at  law  of  the  testator.  The  bill  asserts,  that  the 
estate  was  a  mere  estate  upon  a  trust,  which  has  failed ;  and 
that  there  is  a  resulting  trust  for  the  heirs  at  law  ;  that  they 
are  consequently  entitled  to  the  injunction  pniyed  for;  and 
to  other  relief,  as  prayed  in  the  bill.  The  decree  was  in 
favour  of  this  construction  of  the  will,  and  proceeded,  to  grant 
the  injunction,  and  to  decree  a  partition  accordingly. 

The  main  clause  of  the  will,  upon  which  the  question  arises^ 
is  in  tlie  following  woids:  "In  case  of  having  no  children,  I 
then  leave  and  bequeath  all  my  real  estate,  at  the  dtoth  of 
my  wife,  to  William  King,  (the  appellant)  son  of  brother 
James  King,  on  condition  of  his  marrying  a  daughter-  of  Wil- 
liam Trigg  and  my  niece  Rachel  his  wife,  lately  Rachel  Fin* 
lay,  in  trust  for  the  eldest  son  or  issue  of  said  marriage  ;  and 
in  case  such  marriage  should  not  take  place,  I  leave  and  be- 
queath said  estate  to  any  child,  giving  preference  to  age,  of 
said  William  and  Rachel  Trigg,  that  will  marry  a  child  of  my 
brother  James  King's,  or  of  sister  Elizabeth's,  wife  of  John 
Mitchell,  and  to  tlieir  issue.*'    Upon  the  construction  of  the 
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tenns  of  this  elanse,  it  has  been  already  decided  by  this  court 
in  3  Peters  346,  that  William  King,  the  devisee,  took  the 
estate  upon  a  condition  subsequent,  and  that  it  vested  in  him, 
(so  far  as  not  otherwise  expressly  disposed  of  by  the  will) 
immediately  upon  the  death  of  the  testator. .  William  Trigg 
having  died  without  ever  having  had  any  daughter  born  of 
his  wife  Rachel,  the  condition  became  impossible.  All  .the 
children  of  William  Trigg  and  Rachel  his  wife,  and  of  James 
King  artd  Elizabeth  Mitchell,  are  married  to  other  persons; 
and  there  has  been  no  marriage  between  any  of  them,  by 
which  the  devise  over,  upon  the  default  of  marriage  of  William 
King  (the  devisee)  with  a  daughter  of  the  Triggs,  could  take 
eflect.  So  that  the  question,  what  estate  William  King  took 
under  the  devise,  whether  a  beneficial  estate  co-extensive 
with  the  fee,  or  in  trust,  necessarily  arises ;  for  no  rule  of  law 
k  better  settled,  than  that  where  lands  are  devised  in  trust  for 
objects  incapable  of  taking,  there  is  a  resulting  trust  for  the 
heirs  at  law.  The  only  difficulty  is  in  the  application  of  the 
will  to  particular  cases :  and  to  ascertain,  whether  (as  Lord 
Eldon  expressed  it  in  King  v.  Denison,  1  Yes.  and  B.  260, 
S73)  the  devisee  takes  subject  to  a  particular  (rust,  or  whether 
he  takes  it^  a  particular  trust. 

In  consulting  the  language  of  this  clause,  it  is  difficult  to 
perceive  any  clear  intention  that  William  King  is  to  take, 
under  any  circumstances,  a  beneficial  interest  in  fee.  He  is 
no  where  alluded  to  in  the  will  as  the  primary  object  of  the 
testators  bounty,  or  as,  in  any  peculiar  sense,  a  favoured 
devisee.  The  object  of  th^  testator  seems  to  have  been,  to 
keep  his  great  estate  together,  arid  to  pass  the  inheritance  to 
some  one,  who  should  unite  in  himself  the  blood  of  his  own 
family  and  that  of  his  wife,  and  thus  become  the  common 
representative  of  both.  He  does  not  seem  to  have  contem- 
plated any  improbability,  much  less  any  impossibility  in  such 
an  event,  and  therefore  he  has  made  no  provision  for  the 
failure  of  oflspring  from  such  a  union.  Now,  looking  to  the 
the  state  of  the  families  at  the  time  when  the  will  was  made, 
is  there  any  thing 'unnatural  in  his  expectations,  or  extraordi- 
nary in  his  omission  to  provide  for  events  apparently  so  remote 
and  speculative.  We  must  construe  the  will,  then,  according 
to  its  terms^  and  to  events  within  the  contemplation  of  the  tes- 
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tator ;  and  not  interpose  limitations  by  conjecture,  which  he 
might  have  interposed,  if  he  could  have  foreseen,  what  is  now 
certain,  the  failure  of  the  first  objects  of  his  bounty.-    He  gives 
to  William  King  all  his  real  estate,  on  condition  of  his  marry- 
ing a  daughter  of  William  Trigg  and  his  niece  Rachel  Trigg. 
And  if  the  language  had  stopped  here,  there  could  be  no  doubt, 
that  a  beneficial  interest  in  fee  could  have  been  perfected  in 
him,  upon  his  compliance  with  the  condition,  or  upon  its  be- 
coming impossible.     Bui  the  implication  of  such  beneficial  es- 
tate,  is  repelled  by  the  succeeding  words.     It  is  devised  to  him, 
not  absolutely,  upon  fulfilment  of  the  condition,  but  '<in  trust 
for  the  eldest  son  or  issue  of 'said  marriage."    It  is  manifest, 
then,  that  the  estate  was  not  contemplated  to  vest  in  William 
King  beneficially;  for  a  trust  coextensive  with  the  fee,  is  given 
to  his  issue.     And  it  is  (as  was  remarked  by  the  chief  justice 
in  delivering  the  opinion  of  the  court  in  the  former  case,  in 
S  Peters  346)  quite  consistent  with  the  general  intention  of 
the  testator,  and  his  mode  of  thinking,  as  manifested  in  his 
will,  to  suppose  an  intention,  that  in  the  mean  time  the  profits 
should  accumulate  for  the  benefit  of  the  issue,  for  whom  the 
estate  was  designed.     It  is  as  clear,  that  in  the  event  that  the 
marriage  should  not  take  efiect,  the  beneficial  estate  was  not 
intended  to    enwn  with  William  King.     The  will  goes  on 
to  provide  for  that  contingency,  and  declares,  that  in  case  such 
marriage  shall  not  take  effect,  the  estate  shall  go  to  any  child, 
giving  preference  to  age,  of  William  and  Rachel  Trigg,  that 
will  marry  a  child  of  bis  brother  James  or  his  sister  Elizabeth. 
So  that,  in  the  only  alternative  event  contemplated  by  him, 
he  strips  the  devisee  of  the  beneficial  estate  in  favour  of  another 
branch  of  the  families,  uniting  the  blood  of  both  by  an  inter- 
marriage.    It  is  no  objection,  that  this  devise  over  may  be  too 
remote  to  be^valid  in  point  of  law.     Upon  that  we  give. no 
opinion.      It  is  sufiicient  for  us,  that  no  such  objection  was 
contemplated  by  the  testator ;  and,  so  far  as  his  intention  is 
expressed,  it  is  coupled  with  a  beneficial  interest  for  othei«; 
•excluding  that  of  William  King.     To  create  such  interest  in 
the  latter,  we  must  supply  an  intention,  and  not  construe  the 
language  of  the  testator.     We  must  conjecture  what  he  would 
have  done,  and  not  merely  decide  what  he  has  done. 

It  is  said,  tbat  William  King  was  a  favourite  nephew;  and 
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therefore,  an  interition  to  vest  a  beneficial  estate  in  him,  ought 
to  be  implied.  But,  how  does  that  appear  in  a  form  so  im- 
posing, as  to  justify  such  a  conclusion)  There  is,  it  is  true, 
no  legacy  given  to  him  by  the  will ;  and  therefore,  it  is  sug- 
gested, that  it  could  not  have  been  the'intention  of  the  testator 
to  clothe  him  with  a  barren  trust.  But  a  man — ^to  whose 
issue,  in  events  within  the  immediate  contemplation  of  the 
testator,  a  splendid  fortune  was  to  pass,  and  in  whom;  in  the 
mean  time,  the  estate  was  to  vest  for  the  benefit  of  those  who 
must  necessarily  be  most  near,  as  well  as  most  dear'to  him,- 
the  objects  of  all  his  afiections  and  all  his  anxieties — could 
hardly  be  deemed  without  some  adequate  equivalent  for  his 
labours  in  a  trust  which  was  to  centre  in  him  for  the  benefit 
of  his  oflbpring.  And  if  no  marriage  should  take  place,  which 
could  bring  such  issue  into  existence,  the  subsequent  devise 
over  demonstrates,  that  William  King  was  not  even  then  first 
in  the  thoughts  of  the  testator ;  but  the  future  offspring  of  his 
relations,  doubly  connected  by  the  blood  of  both  families. 
They  were  second  in  preference  only  to  the  issue  of  William 
King  by  a  Trigg,  and  certainly  not  to  King  himself.  It  has 
been  asked,  what  would  have  been  the  result,  if  King  had 
married  a  Trigg,  and  had  had  no  issue  by  her?  The  answer 
is,  that  the  will  does  not  look  to  such  an  event ;  and  as  the 
estate  was  not  beneficially  to  vest  in  King  in  the  case  of  a 
marriage  and  issue,  it  is  quite  too  much  to  infer,  that  in  all 
other  events,  the  beneficial  estate  was  to  vest  in  him,  srmply 
because  it  is  not  declared  to  be  in  another.  But  it  would  be 
sufficient  to  say,  that  no  such  marriage  did  take  effect;  and 
upon  the  non  occurrence  of  that  contingency,  the  estate  was 
to  pass  over  to  other  persons,  by  the  very  terms  "of  the  will; 
thus  repelling  the  notion  that  King  was  to  take  a  beneficial 
estate  where  there  was  neither  marriage  nor  issue. 

The  argument  on  the  part  of  the  appellant  is,  that  the  im- 
mediate devise  was  a  beneficial  estate  in  fee  to  William  King, 
with  an  executory  devise  over  to  the  issue  of  his  marriage  with 
a  Trigg,  if  there  should  be  tiny ;  and  as  that  event  has  not 
happened,  the  prior  estate  to  him  has  never  been  divested. 
But  we  do  not  think  that  this  is  the  natural  reading  of  the 
words ;  and  the  construction  is  repelled  by  the  devise  over  on 
the  fiiilure  of  that  marriage.     In  order  to  arrive  at  such  a  con- 
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elusion,  we  should  be  obliged  to  add  words  not  found  in  the 
will,  nor  implied  in  the  context.  William  King  is  to  take  a 
fee  m  trust  for  the  issue ;  and  the  trust  is  engrafted  npon  his 
estate,  and  is  no  where  said-  in  a  given  event  to  displace  or 
supersede  it.  It  is  not  a  devise  to  him  for  his  own  use  in  fee, 
until  he  shall  have  issue,  and  then  his  use  to  cease,  and  a 
trust  to  arise  for  such  issue. 

It  is  also  insisted,  that  the  words  **in  trust,"  used  in  the  de- 
vise, ought  not  to  be  considered  as  creating  a  mere  fiduciary 
estate  for  the  issue,  (if  any)  but  as  a  legal  use,  to  spring  up 
by  way  of  executory  devise ;  and  that  if,  by  reason  of  the  fail- 
ure  of  such  use,  there  is  a  resulting  estate  to  the  heirs  at  law, 
it  is  a  legal  use,  for  which  their  remedy  is  at  layir,  and  not  a 
fiduciary  estate  for  them,  for  which  the  present  remedy  lies 
in  equity.  There  is  no  doubt,  that  the  words  *^in  trust,''  in 
a  will,  may  be  construed  to  create  a  use,  if  the  intention  of 
the  testator  or  the  nature  of  the  devise  requires  it.  But  the 
ordinary  sense  of  the  term  is  descriptive  of  a  fiduciary  estate  or 
technical  trust;  and  this  sense  ought  to  be  retained,  until  the 
other  sense  is  clearly  established  to  be  that  intended  by  the 
testator.  Now,  we  thinks  that  in  the  present  case,  there  are 
strong  reasons  for  construing  the  words  to  be  a  technical  trust. 
The  devise  looked  to  the  issue  of  a  person  not  then  in  being ; 
and  of  course,  if  such  issue  should  come  in  esse,  a  long  minor- 
ity must  follow.  During  this  period,  it  was  an  object  with  the 
testator  to  uphold  the  cMate  in  the  father  for  the  benefit  of  his 
issue;  and  this  could  be  better  accomplished  by  him,  as  a  trus- 
tee, than  as  a  mere  guaidian.  If  the  estate  to  the  issue  were  a 
use,  it  would  vest  the  legal  estate  m  them,  as  soon  as  they 
came  in  esse  ;  and  if  the  first  born  children  should  be  daugh- 
ters, it  would  vest  in  them,  subject  to  being  divested  by  the 
subsequent  birth  of  a  son.  A  trust  estate  would  far  better 
provide  for  first  contingencies  than  a  legal  estate.  There  is 
then  no  reason  for  deflecting  the  words  from  their  ordinary 
meaning. 

In  cases  of  this  sort,  little  aid  can  be  gathered  from  the 
authorities ;  as  there  rarely  are  such  coincidences  in  the  lan- 
guage of  wills  and'the  circumstances  of  the  cases,  as  to  lead 
unequivocally  to  the  same  conclusion.  We  have  examined 
the  authorities,  however,  ttnd  they  do  not  seem  to  us  in  Anv 
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degree  to  interfere  with  the  opioion  which  we  entertain  on 
the  present  devise.  Indeed,  some  of  the  cases  strengthen 
the  reasoning  on  which  we  rely.  But  a  critical  examination 
of  them  would  occupy  too  much  time.  Our  opinion  then  is^ 
that  the  estate  given  to  William  King  of  the  devise  in  question^ 
is  not  a  beneficial  estate  in  fee,  but  an  estate  in  trust  for  hie 
issue;  and  that  the  trust  having  failed,  there  remains  a  results 
ing  trust  to  the  heirs  at  law  of  the  testator,  if  the  devise  over 
does  not  take  effect. 

The  devise  over  has  not  as  yet  taken  effect.  There  is  no 
person  who  now  answers  the  description  contemplated  in  that 
devise.  No  child  of  the  Triggs  has  as  yet  married  a  child  of 
James  King  or  of  Elizabeth  Mitchell ;  and  in  the  present  state 
of  things,  such  a^ marriage  is  impossible.  Whether  the  con- 
tingency on  which  this  devise  over  was  to  take  effecti  was  or 
was  not  originally  too  remote  to  be  good  in  point  of  law,  be- 
cause a  marriage  might  take  place  between  a  child  of  th^ 
Triggs  then  unborn,  and  a  child  of  James  King  or  Elizabeth 
JMitchell,  at  a  period  more  remote  than  twenty-one  years  after 
their  respective  births,  and  yet  fall  within  the  terms  of  the  devise, 
is  a  question  upon  which  (as  we  have  already  said)  the  court 
will  express  no  opinion.  It  does,  however,  create  s(xne  em- 
barrassment in  the  case.  And  the  question  ia^  whether,  until 
such  event  as  the  contemplated  marriage  shall  happen,  the 
heirs  are  not  entitled  to  the  relief  they  seek,  as  a  resulting 
trust,  which  is  at  present  vested  in  them,  and  which  can  only 
be  displaced  (if  at  all)  by  the  actual  occurrence  of  a  marriage, 
which  shall  take  place  upon  a  future  contingency.  We  think 
that  they  are  entitled  to  the  relief,  leaving  Uie  case  open  for 
the  rights  of  any  person,  who  may  hereafter  rightfully  claim- 
title  against  them  under  the  devise  over. 

The  decree  of  the  district  court  is  therefore  afBrmed  with 
costs^  and  the  cause  is  remanded  for  further  proceedings. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States,  for  the 
western  district  of  Virginia,  and  was  argued  by  counsel ;  on 
consideration  whereof  it  is  ordered,  adjudged  and  decreed,  by 
this  court,  that  the  decree  of  the  said  district  court  in  this 
VOL.  viii.— t  u 
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cause  be,  and  the  same  is  hereby  affirmed  with  costs.  And 
it  is  further  ordered  and  decreed  by  this  court,  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said  district  court, 
with  directions  that  further  proceedings  be  had  tlierein,  accord- 
ing to  law  and  justice,  and  in  conformity  to  the  opinion  of 
this  court 
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RbUBEN  WitHBRB,  APPELLANT  V.  JottN  WITHERS,  APPELLEE. 

PwtiMirahip.    Conilnietioii  of  articlM  of  eo*partiienbip,  m  they  raUtod  to  the 
ojtpantea  of  the  eo-peitnere. 

ON  appeal  from  the  circuit  court  of  the  United  Stales  for  the 
county  of  Alexandria  in  the  District  of  Columbia. 

The  case,  as  stated  in  the  opinioir  of  the  court,  was  as  6A^ 
lows: 

This  case  comes  up  on  appeal  from  the  circuit  court'  of  the 
United  States  for  the  county  of  Alexandria,  m  the  district  of 
Columbia. 

The  bill  filed  by  the  appellee  in  the  court  below,  alleges, 
that,  on  or  about  the  7th  of  March  1815,  the  parties  to  this  suit 
entered  intp  co-partnership,  as  merchants  in  trade,  iu  the 
town  of  Alexandria,  under  the  firm  and  style  of  J.  and  R. 
Withers.  That-Uif  complainant,  John  Withers,  was  to  fur- 
nish  to  the  firm  fifteen  thousand  dollars,  and  to  receive  three* 
fourths  of  the  profits  of  the  business;  and  the  defendant, 
Reuben  Withers,  was  to  furnish  five  thousand  dollars,  and 
receive  one  fourth  of  the  profits ;  and  in  case  of  loss,  it  was  to 
be  borne  in  the  same  proportion,  and  that  each  paYty  was  to 
pay  his  own  individual  expenses.  That  the  business  waq 
continued,  upon  the  same  terms  and  conditions,  in  all  respects 
(the  name  and  style  of  the  firm  having  been  changed  to  that 
of  John  Withers  &  Co.),  until  the  ISth  of  December  1819, 
when  it  was  dissolved  by  mutual  consent,  and  upon  certain 
terms,  which  need  not  l^e  here  stated.  The  bill 'then  alleges 
that  the  complainant,  never  having  received  a  satisfactory  ac- 
cotmt  of  the  disbursements  and  transactions  of  the  defendant 
whilst  in  New  Yoi'k,  as  a  metnber  of  the  firm,  they  were  ex- 
cepted out  of  the  settlement  of  the  partnership  concerns,  and 
the  defendant  agreed  to  render  a  true,  full  and  just  account  of 
all  his  purchases  and  transactions  in  New  York,  as  a  member 
of  the  said  firm,  and  that  he  should  be  exclusively  liable  for  all 
debts  and  engagements  which  he  might  have  contracted  or 
made  in  the  name  of  said  firm,  and  for  which  they  had  not 
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received  full  benefit.  And  the  bill  charges  that  the  defendant 
had  foiled  and  neglected  to  render  such  acbount,  and  prajrs 
that  an  account  may  be  taken  of  such  disbursements,  dealings 
and  transactions ;  and  that  the  defendant  may  be  decreed  to 
pay  over  to  the  complainant  what,  if  any  thing,  upon  the  taking 
of  such  account,  may  be  found  due  to  him. 

The  defendant,  in  his  answer,  admits  the  partnership  was 
entered  into  upon  the  terms  and  conditions  stated  in  the  bill, 
and  avers  that  he  regularly  transmitted  to  the  house  at  Alex- 
andria invoices  of  all  goods  purchased  in  New  York,  and  that 
the  same  were  entered  on  the  books  of  the  firm,  which  are  in 
the  possession  or  under  the  coiftrol  of  the  complainant.  The 
defendant  admits  that  it  was  ^stipulated  in  the  articles  of  co- 
partnership that  each  party  was  to  pay  his  own  individual 
expenses,  which,  as  he  alleges,  was  meant  and  intended  to 
apply  when  the  parties  were  at  home,  and  not  travelling  on 
the  business  of  the  firm.  And  he  expressly  avers  that  all  the 
funds  put  into  his  hands  were  well  and  faithfully  applied  to 
the  objects  for  which  they  were  remitted  and  received.  The 
Jefenda&t  ako  admits,  that  upon  the  dissolution  of  tlie  part- 
nership^ be  did  agree  to  render  a  full,  true  and  just  account  of 
all  his  purchases  and  transactions  in  New  York,  as  a  member 
of  and.on  account  of  said  firm,  and  to  be  liable  for  all  debts 
and  engagements  which  he  may  have  entered  into  (if  any) 
on  account  of  said  firm,  and  for  which  the  said  firm  may  not 
have  received  full  benefit  and  advantage.  And  avers  that  he 
has  fully  complied  with  his  engagement  to  render  such  ac- 
count, and  submitted-  the  same  for  examination  ;  and  that  the 
account,  when  examined  and  corrected,  was  balanced,  as  he 
thinks,  on  the  books  of  llie  company,  which  are  in  the  pos- 
session or  under  the  control  of  the  complainant.  And  that 
there  is  no'  4ebt  due  in  the  city  of  New  York  or  elsewhere 
from  the  said  firm,  contracted  by  him,  the  defendant ;  but  that 
every  such  debt,  contract  or  engagement,  so  far  as  he  knows 
or  believes,  has  been  paid  ofi^  satisfied  and  discharged. 

The  cause  afterwards  being  set  down  for  hearing,  was,  on 
motion  of  the  complainant,  referred  to  a  commissioner,  to  state 
and  settle  the  partnership  accounts  between  the  parties. 

Upon  the  coming  in  of  the  report  of  the  commissioner,  sundry 
eitceptions  were  taken,  and  argued  by  rounpel;  ail  of  which 
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were  overruled  by  the  court  except  one,  which  related  to  the 
defendant's  charge  for  hia  expenses  in  New  York,  aniounting 
to  one  thousand  seyen  hundred  and  fifty-six  doUais.  The 
exception  to  this  charge  was  allowed,  and  the  cause  referred 
back  to  the  commissioner,  with  directions  to  allow  the  defendr 
ant  his  reasonable  travelling  expenses  to  and  from  New  York, 
and  the  necessary  difference  between  the  expense  of  living  at 
New  York  and  at  Alexandria. 

The  case  was  argued  by  Mr  Neal,  for  the  appellant ;  and 
by  Mr  Key,  for  the  appellee. 

Mr  Neal  claimed  to  reverse  the  decree  of  the  circuit  court, 
because  the  expenses  ot  the  appellant  in  New  York,'*vhile  en- 
gaged in  the  business  of  the  firm,  had  tiot  been  allowed. 
On  this  point  he  cited,  16  Johns.  Rep.  15;  1  Atk.  7,  8;  S 
Atk.  176;  Domat.  Civil  Law  155,  158^  169,  art.  9,  11,  IS; 
1  Swanston's  Rep.  465 ;  1  Peten  S8S. 

The  expenses  were  clearly  chargeable  to  the  firm,  but  tf 
they  were  not,  there  was  a  subsequent  ratification  of  the 
charge.  Cited,  9  Cranch  155, 160 ;  7  Cranch  92 ;  S  Hen. 
and  Munf.  544 ;  4  Hen.  and  Munf.  C73. 

The  bill  and  answer  did  not  put  these  expenses  in  issue,  and 
will  not  warrant  the  decree.  Cited :  4  Munf.  S73 ;  6  Johns. 
Cases  in  Err.  559;  7  Petere  130;  Harrison^s  Chancery  299. 

Mr  Key,  contra : 

The  bill  is  for  an  account  by  one  partner  against  another. 
The  agreement  set  out  in  the  answer  is  the  only  evidence  of 
it.  He  contended  that  the  agreement  gave  no  claim  to  the 
expenses.  The  appellant  would  have  been  subject  to  expenses 
had  he  remained  in  Alexandria,  which  would  not  have  been 
a  charge  to  the  firm  ;  those  incurred  in  New  York  should  be 
on  the  same  footing. 

Mr  Justice  Thompson  delivered  the  opinion  of  the  Court. 

The  question  in  relation  to  the  expenses  of  the  appellants 
in  New  York  being  the  only  one  now  in  controversy  between 
the  parties,  H  is  unnecessary  to  notice  the  proceedings  in  any 
other  respect. 
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The*  rule  laid  down  by  the  couVt'in  their  direction  to  the 
commissioner^  we  think  was  entirely  correct  The  articles  of 
copartnership  are  not  in  the  record.  But  the  allegation  in  the 
bill,  and  the  admission  in  the  answer,  touching  the  agreement 
between  the  parties  in  relation  to  their  expenses,  do  not  mate- 
rially differ.  The  bill  alleges  that  each  party  was  to  pay  his 
own  individual  expenses.  The  answer  to  this  allegation  is, 
that  although  it  was  stipulated  in  the  articles  of  copartnership 
that  each  party  was  to  pay  his  own  individual  expenses,  yet  the 
same  was  meant  and  intended  to  apply  when  the  parties  were 
at  home,  and  iiot  travelling  on  the  business  of  the  concern. 
This  was  sub&tantially  the  construction  adopted  by  the  court 
below,  and  which  we  think  is  the  fair  and  reasonable  interpre- 
tation of  the  argument,  even  standing  alone  upon  the  com- 
plainant's own  statement.  It  was  manifestly  intended  to  apply 
to  private  or  family  expenses,  not  connectel  with  the  business 
of  the  partnership.  But  it  would  be  an  unjust  and  forced  con- 
struction of  the  stipulation,  to  extend  it  to  extra  expenses 
incurred  when  aB^'oad  on  the  business' of  the  partnership.  The 
*Upulation  in  the  memorandum' of  the  I3th  of  December  1819, 
upon  the  dissolution  of  the  partnership,  does  not  embrace  this 
item  of  expenses.  The  defendant,  Reuben  Withers,  covenants 
to  render  a  full,  tine,  and  just  account  to  the  firm,  of  all  his 
purchases  and  tiansactions  in  New  Yoik,  as  a  member  of,  or 
for  and  on  account  of  the  said  firm ;  and  to  be  liable  for  all' 
debts  or  engagements  which  he  may  have  entered  into,  (if  any) 
on  account  of  said  house,  and  for  which  the  said  firm  may  not 
have  I'eceived  full  benefit  and  advantage.  The  disbursements 
of  the  defendant  for  his  personal  expenses  cannot,  with  any 
propriety,  be  considered  a  debt  or  engagement,  within  the 
meaning  of  this  stipulation.  It  was  obviously  intended  to 
protect  the  complainant  from  all  liability  for  any  outstanding 
claims  for  goods  purchased  in  New  York,  and  for  which  the 
firm  had  not  received  the  full  benefit  and  advantage. 

The  cause  was  afterwards  referred  back  to  the  commissioner^ 
to  reform  his  report  touching  these  expenses,  according  to  the 
rule  laid  down  by  the  court,  viz.  to  allow  the  defendant  his 
reasonable  travelling  expenses  to  and  from  New  York,  and  ihe 
necessary  difference  between  the  eicpense  of  living  at  New 
York  and  at  Alexandria.     Upon  the  coming  in  of  the  commiss- 
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toner's  report,  an  exception  was  filed,  but  overruled  by  the 
court,  and  a  final  decree  entered  against  the  defendant 

The  exception  taken  to  the  report  was  in  these  words : 

'*  The.  defendant  excepts  to  this  report,  because  it  is  contrary 
to  evidence,  and  for  other  reasons,  to  be  stated  more  particu- 
larly at  the  hearing." 

The  record  only  states  generally  that  the  exception  was  over- 
ruled. This  does  not  warrant  the  conclusion  that  it  was  over- 
ruled for  defect,  or  insufficieney  in  point  of  form.  For  if  this 
had  been  the  ground  of  objection,  it  might  have  been,  and 
doubtless  would  have  been  amended.  The  latter  branch  of 
the  exception  may  be  objectionable.  But  the  exception  that 
the  report  was  contrary  to  evidence,  is  good  in  point  of  form  ; 
and  we  must  presume  that  the  court  overmled  it  upon  the 
merits,  or,  in  other  words,  decided  that  the  report  was  not  con- 
trary to  the  evidence;  and  in  this  we  think  the  court  erred. 

The  commissioner,  in  bis  first  report,  had  allowed  the  defend- 
ant, for  his  expenses  in  New  York,  one  thousand  seven  hun- 
dred and  fifty^x  dollars,  because  the  charges  were  entered  in 
the  books  of  the  company,  of  which  entries  all  the  parties  were 
considered  by  him  as  having  full  knowledge.  This  undoubt- 
edly is  the  prima  facie  presumption ;  and  if  the  complainant 
knew  of  the  entries,  and  made  no  objection,  his  assent  to 
their  allowance  would  fairly  be  presumed.  But  the  evidence 
in  the  cause  is.  sufiicient  to  rebut  this  presumption.  John 
Washington,  who  was  a  clerk  employed  by  the  firm,  swears 
that  he  was  intimately  acquainted  with  the  concerns  of  the 
co-partnership,  and  with  their  mode  of  transacting  business. 
That  John  Withers  attended  mostly  to  what  is  called  the  oiit 
door  business,  and  did  not  attend  to  the  books  of  the  firm. 
That  he  has  good  reason  to  1)elieve,  and  does  verily  believe, 
that  he  was  entirely  ignorant  of  the  state  of  the  books  between 
himself  and  co-par'tuer.  That  he  never  attended  to  or  exam- 
ined the  books.  That  on  his  showing  him  an  entry  of  nine 
hundred  dollars,  on  account  of  those  expenses,  he  said  they 
were  incorrect,  and  contrary  to  their  agreement:  and  before  the 
dissolution  of  the  partnership,  he  objected  to  all  the  defend- 
ant's charges  for  expenses.  This,  as  far  as  negative  evidence 
can  go^  shows  that  the  complainant  was  ignorant  of  the  entries 
in  the  books^  and  ought  not  to  be  concluded  by  them. 
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The  commissioner,  in  his  last  report,  has  estimated  die 
defendant's  expenses  in  New  York  at  one  dollar  per  day ; 
whereas  the  positive  proof,  by  the  testimony  of  Gordon  MiUery 
is,  not  only  that  the  customary  charge  for  board  at  the  bouse 
where  the  defendant  boarded  was  ten  dollars  and  eighty-eeven 
cents  per  week,  but  that  the  defendant  actually  paid  that  sum, 
exclusive  of  extra  fire  at  fifty  cents  per  day.  But  there  is  no 
evidence  showing  the  time  he  had  an  extra  fire,  or  what  he 
paid  therefor.  The  report,  therefore,  cannot  be  said  to  be 
against  evidence  as  to  this  item.  But  with  respect  to  the 
allowance  for  board,  the  report  is  clearly  against  the  evidence. 

The  decree  of  the  court  below  must  accordingly  be  reveraed, 
and  the  cause  sent  back,  with  directions  to  reform  the  report 
of  the  commissioner,  so  as  to  allow  the  defendant  at  the  rate 
of  ten  dollars  and  eighty-seven  cents  a  week  for  his  expenses 
in  New  York,  instead  of  one  dollar  per  day. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  ceunty  of  Alexandria, 
and  was  argued  by  counsel ;  on  consideration  whereof  it  is 
considered,  ordered  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
reversed,  and  that  this  cause  be,  and  the  siame  is  hereby  re- 
manded to  the  said  circilit  court,  with  directions  to  the  said 
court  to  reform  the  report  of  the  commissioner,  so  as  to  allow 
the  defendant  at  the  rate  of  ten  dollars  and  eig^ity«eeven  cents 
per  week  for  his  expenses  in  New  York,  instead  of  one  dollar 
per  day. 
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TttE  Bank  op  the  United  States,  plaintiff  in  error  v. 
Andrew  Donnallt,  defendant  in  error. 

AetioB  of  debt  broaglit  by  the 'Bank  of  the  United  States  upon  a  prmnuHory 
note  made  in  the  tUte  of  Kentucky,  dated  the  25thof  Jone  1802,  whereby^ 
eixty  daye  aAer  date,  Campbell,  Vaught  db  Co.  as  principals,  and  DaYid 
CSampbeU,  Steeles,  and  Donnelly  the  defendant,  as  sureties,  promised  to  pay, 
jointly  add  seTorally,  to  the  order  of  the  preaident,  directors  and  company 
of  the  BaiKk  of  the  United  States,  tweWe  thoasand  eight  hundred  and 
•eventy-se^en  dollars,  negotiable  and  payable  at  the  office  of  discount  and 
^posit'  of  the  said  bank  at  liouisTillo,  Kentucky,  Talne  re6eiTed,  with 
interest  thereon,  at  the  rate  of  six  per  centum  -per  annum  thereafter,  if 
not  paid  at  maturity.  The  declaration  contained  five  eounts.  The  fourth 
«oant  stated,  that  the  principal  and  sureties  ''made  their  othef  note  in 
writing,"  dbc.,  and  thereby  promised,  dkc.  (following  the  language  of 
the  note),  and  then  proceeded  to  aver  **  that  the  said  note  in  writing, 
no  as  aforesaid  made,  at,  dbc.,  was,  and  is  a  writing  without  seal>  stipular 
1i9g  for  the  payment  of  money ;  and  that  the  same,  by  the  law  of  Ken- 
tucky, entitled  an  act,  dx.  (reciting  the  title  and  annexing  the  enacting 
clause),  is  placed  upon  the  same'  footing  with  sealed  writings,  contain* 
ing  the  same  stipulations,  receiTing  the  same  consideration  in  all  courts 
of  justice,  and,  to  all  intents  and  purposes,  having  the  same  force  and 
effect  as  a  writing  under  seal ;"  and  then  concluded  with  the  usual  assign- 
ment of  the  breach,  by  non-payment  of  the  note.  The  fifth  count  differed 
from  the  fourth  prineipally  in  alleging,  **  that  the  principals  and  sureties, 
by  their  certain  writing  obligatory^  duly  executed  by  them  without  a  seal, 
bearing  date,  &c.,  and  here  shown  to  the  court,  did  promise,  dkc.;*'  and 
contained  a  like  aTerment  with  the  fourth,  of  the  force  and  effect  of  such 
an  instrument  by  the  laws  of  Kentucky.  The  defendant  demurred  gene- 
rally to  the  fourth  and  fifth  counts ;  and  the  district  court  sustained  the 
demurrera. 

By  the  court :  We  are  of  opinion  that  the  fourth  and  fifth  counts  are,  upon 
general  demurrer,  good ;  and  that  the  judgment  at  the  court  below,  as  to 
them,  was  erroneous.  They  set  out  a  good  and  sufficient  cause  of  action, 
in  due  farm  of  law ;  and  the  aTerment  that  the  contract  was  made  in  Ken- 
tncky,  and  that,  by  the  laws  of  that  state,  it  has  the  force  and  effect  of  a 
sealed  instrument,  does  not  Titiate  the  general  structure  of  those  counts, 
fimnding  a  right  of  action  on  the  note  set  forth  thereon.  At  most,  they 
•re  surplusage ;  and  if  they  do  not  add  to,  they  do  not  impair  the  legal  Ha- 
tnlitj  of  the  defendant,  as  asserted  in  the  other  parts  of  those  counts. 

According  to  the  laws  of  Virginis,  the  defendant  had  a  right  to  plead  as  many 
esTeral  matters,  whether  of  law  or  fact)  as  he  should  deem  necessary  for  his 
defence,  and  he  pled  "  nil  debet"  to  the  three  first  counts  of  the  declara- 
tion, on  which  issue  was  joined.  The  defendant  also  pleaded  the  sUtutes 
of  liaitation  of  Virginia  to  the  other  counts.  The  court  he)d  the  plea  of  the 
» of  limitations  a  good  bar  to  all  the  counts,  and  gave  judgment  in  btonr 
VOL.  VIII. — 2  V 
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of  the  defendant  The  ttatiite  of  limitationa  of  Virginia,  piovidee  thai  aD 
action!  of  debt,  groonded  upon  any  lending  or  contract,  withont  fpeeialtjrf 
tliall  be  commenced  and  sued  within  five  yeara,  next  after  the  caoie  of  aoch 
action  or  tnch  suit,  and  not  after.  The  act  of  Kentucky  of  the  4th  of  Feb- 
ruary 1812,  proTidet,  "  that  all  writings  hereafter  executed  without  a  seal 
or  sealt,  ttip^ting  for  the  payment  of  money  or  property,  or  fi»  the  per- 
fbrmance  of  any  act,  duty  or  duties,  shall  be  placed  upon  the  same  Iboting 
with  sealed  writings,  containing  the  like  stipulations,  receiving  the  same 
consideration  in  all  courts  of  justice,  and  to  all  intents  and  purposes  having 
the  same  fbroe  and  effect,  and  upon  which  the  same  speoies  of  aetion  may 
be  founded,  as  if  sealed.'* 

Held,  that  the  statute  of  limitations  of  Virginia,  precluded  the  phuntiire  ra- 
coTery  in  the  court*  where  the  aetion  was  instituted ;  the  statute  pleadedi 
the  statute  of  Kentucky,  not  being  available  in  Virginia. 

As  the  contract,  upon  which  the 'original  suit  was  brought,  was  made  in  Ken- 
tucky, and  is  sought  to  be  enforced  in  the  state  of  Virginia,  the  decision  of 
the  case  in  iaTonr  of  the  defendant,  upon  the  plea  of  the  statute  of  limttup 
tions,  will  operate  as  a  bar  to  a  subsequent  suit  in  the  same  state;  but  not 
necessarily  as  an  extinguishment  of  the  contract  elsewhere,  and  especitlly 
in  Kentucky. 

The  general  principle  adopted  by  civilised  nations  is,  that  the  nature,  validity 
and  interpretation  of  contracts,  are  to  be  governed  by  the  laws  of  the  coontiy 
where  the  contracts  are  made,  or  are  to  be  performed.  But  the  remedies 
are  to  be  governed  by  the  laws  of  the  country  where  the  suit  is  brought; 
or,  as  it  ii  compendiously  expressed,  by  the  lex  fori.  No  one  will  pretend, 
that  because  an  action  of  covenant  will  lie  in  Kentucky,  on  an  unsealed 
contract  made  in  that  state,  thereibre,  a  like  action  will  lie  in  snnther  state, 
where  covenant  can  be  brought  only  on  a  contract  under  seal. 

It  is  an  appropriate  part  of  the  remedy  which  every  state  prescribes  to  its  own 
tribunals,  in  the  same  manner  in  which  it  prescribes  the  times  within  wjiieh 
all  suits  must  be  brought  The  nature,  validity  and  interpretation  of  the 
contract,  may  be  admitted  .to  be  the  same  in  other  states;  but  the  mode  bj 
which  the  remedy  is  to  be  punued,  and  the  time  within  which  it  is  to  be 
brought,  may  essentially  differ.  The  remedy,  in  Virginia,  must  be  sought 
within  Uie  time,  and  in  the  mode,  and  according  to  the  descriptive  characters 
of  the  instrument,  known  to  the  laws  of  Virginia ;  and  not  by  the  deeoip- 
tion  and  characters  of  it,  presented  in  another  state. 

An  instrument  may  be  negotiable  in  one  state,  which  yet  may  be  in<y<r*Mft 
of  negotiability  by  the  laws  of  another  state ;  and  the  remedy  must  be  in 
the  courts  of  the  latter  on  such  instrument,  according  to  its  own  laws. 

IN  error  to  the  district  court  of  the  United  States  for  the  west- 
em  district  ol  Virginia. 

The  plaintiffs  in  error  ii&tituted  an  action  of  debt  in  the  dis- 
trict court  of  the  western  district  of  Virginia,  to  November 
term  1829,  against  the  defendant,  he  being  the  only  party  to 
the  instrument  sued  upon,  who  was  found  within  the  jurisdic- 
tion of  the  court 
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The  declaration  contained  five  counts  upon  the  following 
note  executed  by  the  defendant  and  several  others : 

June  26th,  1832.  $12,877.  Sixty  days  after  date,  we, 
Campbell,  Taught  &  Co.,  as  principals,  and  David  Campbell, 
and  Steele,  Donnaily  &  Steeles,  as  sureties,  do  promise  to 
pay,  jointly  and  severally,  to  the  order  of  the  president,  direct 
tors,  and  company  of  the  Bank  of  the  United  States,  without 
defalcation,  twelve  thousand  eight  hundred  and  seventy-seven 
dollars,  negotiable  and  payable  at  the  office  of  discount  and 
deposit  of  the  said  bank,  at  Louisville,  Kentucky,  value  re- 
ceived,  with  interest  thereon  at  the  rate  of  six  per  centum  per 
annum  thereafter,  if  not  paid  at  maturity. 

Campbell,  Vauoht  &  Co. 
David  Campbell. 
Steele,  DdNNALLv  &  Steeles. 
The  first,  second  and  third  counts  in  the  declaration  set  out 
the  note  as  a  simple  contract  debt,  to  which  the  defendant 
jpleaded  ^nfl  debet,"  and  the  statute  of  limitations  of  Virginia ; 
and  the  plaintifi*  filed  replications,  to  which  the  defendant  de- 
murred. Judgment  in  favour  of  the  defendant  was  entered 
by  the  court  on  these  three  counts. 
The  third  and  fourth  counts  were  as  follows: 
**  And  whereas  also  the  said  Andrew  Donnaily  and  Richard 
Steele,  William  Steele,  Robert  M.  Steele,  and  Adam  Steele, 
partners  trading  under  the  firm  of  Steele,  Donnaily  &  Steeles, 
heretofbre,  to  wit,  on  the  26th  day  of  June  1822,  and  in  the 
life  time  of  said  Adam  Steele,  Robert  Steele,  and  William 
Steele,  since  deceased,  at  Louisville,  in  the  state  of  Kentucky, 
to  wit,  at  the  district  aforesaid,  with  one  David  Campbell,  and 
the  firm  of  Campbell,  Yaught  &  Co.,  made  their  other  note  in 
writing;  which  said  note,  signed  by  the  said  firm  of  Steele, 
Donnaily  &  Steeles,  and  dated  the  day  and  year  aforesaid,  is 
to  the  court  here  shown,  and  thereby  promised  jointly  and  se- 
verally, the  said  Campbell,  Yaught  &  Co.  as  principals,  and 
the  said  David  Campbell  and  the  said  Steele,  Donnaily  Sl 
Steeles,  as  sureties,  sixty  days  after  the  date  thereof,  to  pay  to 
the  order  of  the  president,  directors,  and  company  of  the  Bank  of 
the  United  States,  without  defalcation^  the  sum  of  twelve  thou- 
sand eight  hundred  and  seventy-«even  dollars,  negotiable  and 
payable  at  the  office  of  discount  and  deposit  of  said  bank  at 
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Louisville,  Kentucky,  value  received,  with  interest  thereon  at 
the  rate  of  six  per  centum  per  anoum  thereafter,  if  not  paid  at 
maluriiy.  And  plaintiffs  aver  that  said  note  in  writing,  so  aa 
aforesaid  made  at  Louisville  in  the  state  of  Kentucky,  and  pay- 
able at  said  place,  was  and  is  a  writing  without  seal,  stipulating 
for  the  payment  of  money  ;  and  tho^t  the  same,  by  the  law  of 
Kentucky,  entitled  "an  act  to  amend  the  law  of  procfeedidgv 
in  civil  cases,  approved  February  4th  1812^"  (an  extract  from 
which  said  law,  duly  authenticated  under  the  seal  of  the  said 
state  of  Kentucky,  and  duly  certified,  is  to  the:  court  here 
shown)  is  placed  upon  the  same  footing  with  sealed  writings 
containing  the  like  stipulations,  receiving  the  same  considera- 
tion in  all  courts  of  justice,  and  to  all  intents  and  purposes 
having  the  same  force  and  effect  as  a  writing  under  seal. 
And^although  said  sum  of  money,  in  said  last  mentioned  note 
specified,  has  long  been  due  and  payable,  according  to  the 
terms  of  said  note,  yet  the  said  Andrew  Donnally,  Richaad 
Steele,  Robert  M.  Steele,  Adam  Steele,  and  William  Steele,  in 
the  life  time  of  said  Robert  M.,  Adam,  and  William  Steele, 
and  the  said  Donnally  and  Richard  Steele,  since  the  death  of 
said  Robert  M.,  William,  and  Adam  Steele,  have  not,  nor 
has  either  of  theixH  nor  has  the  said  David  Campbell,  or  the 
said  firm  of  Campbell,  Vuugbt  &  Co.,  or  either  of  them,  paid 
unto  said  plaintiffs  said  last  mentioned  sum  of  twelve  thousand 
eight  hundred  and  seveuty-seven  dollars,  or  any  part  thereof, 
but  to  pay  the  same,  or  any  pari  thereof,  to  said  plain tifl^  the 
said  firm  of  Steele,  Donnally  &  Steeles  in  the  life  of  the  said 
deceased  partners,  and  the  said  David  Campbell,  and  Camp- 
bell, Vaught  &  Co,  refused,  and  the  said  defendant  and  Rich- 
ard Steele,  surviving  partners  of  the  late  firm  of  Steele,  Don- 
nally &  Steeles,  still  refuse.  By  ri&ason  whereof  an  action 
hath  accrued  to  said  plaintifis  to  demand  and  have  of  and  from 
said  defendant  said  last  mentioned  sum  of  twelve  thousand 
eight  hundred  and  seventy-seven  dollars,  other  parcel  of  said 
sum  of  money  above  demanded. 

"And  for  that  whereas  afterwards,  to  wit,  on  the  .t6th  day 
of  June  in  the  year  1822,  at  Louisville,  in  the  state  of  Ken- 
tucky,to  wit,  at  Clarksburg,  in  this  district,  the  aforesaid  Camp- 
bell, Vaught  &  Co. -^as  principals^  and  the  aforesaid  David 
Campbell  and  Richard  Steele,  Andrew  Donnally,  Adam  Stede^ 
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Robert  M.  Sieeleyaod  William  Steele,  as  eecurities,  the  said 
Richard,  Andrew,  Adam,  Robett,  and  William,  acting  under 
the  firm  and  style  of  Steele,  Donnally  &  Steeles,  by  their  certain 
writing  obligatory,  duly  executed  by  them,,  without  a  seal, 
bearing  date  the  same  day,  and  here  shown  to  the  court,  did 
promise  and  bind  themselves,  jointly  and  severally,  to  pay  the 
{daintiflb,  without  defalcation,  another  sum  of  twelve  thou- 
sand eight  hundred  and  seventy-seven  dollars^  negotiable  and 
payable  at  the  office  of  discount  and  deposit  of  the  said  plains 
tiffi^  at  the  aforesaid  town  of  Louisville,  in  Kentucky,  with  iti- 
terest  thereon  at  the  rate  of  six  per  centum  per  annum  there- 
after,  if  not  paid  at  maturity.  And  the  said  plaintifib  in  fact 
say  that,  though  the  said  last  mentioned  sum  of  money,  when 
due  and  payable  according  to  the  tenor  and  effect  of  said  writ* 
ing,  to  wit,  on  the  28th  day  of  August  1822,  at  the  office  of 
discount  and  depoeite  aforesaid,  was  duly  demanded,  the  same 
was  not  paid  by  the  said  Campbell,  Yaught  &  Co.,  David 
Campbell,  and  Steele,  Donnally  &'  Steeles,  or  by  any  or  either 
of  them,  nor  have  the  said  Campbell,  Yaught  &  Co.,  David 
Campbell,  and  Steele,  Donnally  &  Steeles,  or  any  or  either 
of  them,  at  any  time  paid  the  same-  te  any  part  thereof,  but 
the  same  to  pay,  they,  and  each  of  them,  though  often  re- 
quested, have  altogether  failed,  and  refused,  and  still  do  refuse ; 
and  the  said  plaintiffi  further  in  fact  say  that  the  said  writing 
was  duly  made  and  payable  at  the  aforesaid  town  of  Louisville, 
a  placer  within  the  commonwealth  of  Kentucky,  and  subject 
to  laws  thereof;  and  that  the  same  writing,  executed  without  a 
seal,  was,  at  the  time  of  its  execution,  and  ever  has  been,  and 
is  now,  by  the  laws  of  the  said'commonwealth  of  Kentucky,  then 
and  still  in  force,  upon  the  same  footing  with  a  sealed  instru- 
ment containing  like  stipulations,  entitled  to  the  same  consi- 
deration in  all  courts  of  justice,  and  having,  to  all  intents  and 
purposes,  the  same  force  and  effect  as  it.would  if  sealed.  By 
reason  thereof,  the  plaintiffs  are  entitled  to  demand  and  recover 
0f  the  said  Andrew  Donnally,  one  of  the  said  obligors  in  the 
said  writing,  the  aforesaid  sum  of  twelve  thousand  eight  hun- 
dred and  seventy-seven  dollars,  with  interest  as  aforesaid,  other 
parcel  of  the  debt  above  demanded." 

To  the  fourth  and  fifth  counts  demurrers  were  filed  by  the 
defendant,,  and  there  was  a  joinder  in  demuner.    The  district 
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court  gave  judgtiieni  io  favour  of  the  demurrers.  The  de» 
fendant  also  pleaded  to  these  counts  ^*nil  debet**  and  the 
statute  of  h'mitations  of  Virginia.  The  plaintiffi  demurred  to 
the  plea  of  the  statute  of  limitations  of  Virginia,  and  to  the 
plea  of  nil  debet  on  the  fourth  count,  and  joined  issue  on  the 
plea  of  nil  debet. 

The  statute  of  limitations  of  Kentucky,  referred  to  in  the 
fourth  and  fifth  counts,  was  passed  l^ebruary  4»  1812,  and  is 
ae  follows : 

*^  An  act  to  amend  the  law  of  proceedings  in  civil  cases. 
Approved,  Feb.  4,  1812. 

*^  Sec.  8.  Be  it  further  enacted  by  the  authority  aforesaid, 
that  all  writings  hereafter  executed  Without  a  seal  or  seals, 
stipulating  for  the  payment  of  money  or  property,  or  for  the 
performance  of  any  act,  duty  or  duties,  shall  be  placed  upon 
the  same  footing  with  sealed  writings  containing  the  like  stipu- 
lations, receiving  the  same  consideration  in  all  courts  of  jus- 
tice, and  to  all  intents  and  purposes  having  the  same  force  and 
effect,  and  upon  which  the  same  species  of  action  may  be  found 
as  if  sealed." 

The  district  court  held  the  plea  of  the  statute  of  limitations 
of  Virginia  a  bar  to  all  the  t^ounts,  and  gave  judgment  on  all 
the  demurrers  for  the  defendant,  with  the  general  conclusion 
that  the  plaintifls  take  nothing  by  their  bill,  &c. 

The  plaintifis  prosecuted  the  writ  of  error. 

The  case  was  argued  by  Mr  Haidin  and  Mr  Sergeant,  for 
the  plaintiff  in  error ;  and  by  Mr  Ewing  and  Mr  Binney,  for 
the  defendant 

By  Mr  Hardin,  for  the  plaintiff  in  error,  it  was  argued^ 
that  the  whole  of  the  case  depends  upon  the  question,  can  the 
statute  of  limitations  of  Virginia  be  pleaded  to  the  note  sued 
on,  referred  to  in  the  fourth  and  fifth  counts.  The  statute 
of  Virginia  only  applies  to  simple  contract  debts,  and  not.  to 
debts  secured  by  specialty ;  and  the  only  question  to  be  decided 
is.  Is  the  writing  a  specialty  or  hoti 

To  enable  the  court  correctly  to  settle  this  point,  further 
facts  in  the  cause  are  to  be  considered.  The  note  was  exe- 
cuted at,  and  made  payable  in,  Louisville,  in  the  state  of  Ken- 
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tucky.  The  place  where  a  note  is  made  payable,  forms  a  part 
of  the  contract ;  4  Littell's  Reports  226.  A  note  not  under 
seal,  is  made  a  specialty  in  Kentucky:  4  Littell's  Laws  of 
Kentucky  305;  and  also  by  the  decisions  of  the  court  of  ap- 
peals of  Kentucky,  2  Marshall  668,  arid  3  Marshall  284^  In 
those  cases  it  is  expressly  decided  that,  since  that  st|itute  of 
Kentucky  a  note  executed  in  that  state,  not  under  seal,  is  a 
specialty  to  all  intents  and  purposes.  4  Griffith's  Law  Re- 
pster  1136,  6th,  note  1.  The  law  of  the  place  where  the 
contract  is  made,  is  to  form  a  part  of  the  contract:  2  Bibb 
208. 

It  is  admitted  that  the  lex  fori  is  to  govern  as  to  the  remedy. 
That  the  statute  of  limitations  ol  Virginia  is  the  statute  to  be 
pleaded,  and  not  that  of  Kentucky,  is  also  admitted;  but  still, 
it  is  equally  clear  that  the  statute  of  Virginia  does  not  apply 
to.  a  specialty ;  that  the  note  sued  on  was  a  specialty  in  the 
state  where  it  was  executed  and  made  payable,  is  certain, 
because  the  same  is  so  enacted  by  the  legislature,  in  1811, 
which  statute  has  remained  in  full  force  ever  since,  and  was 
80  expounded  by  the  court  of  appeals  of  that  state.  What- 
ever forms  a  part  of  the  contract,  remains  so,  and  cannot 
be  altered  or  changed  by  a  mere  change  of  place  as  to  the 
remedy  sought  This  principle  is  frequently  illustrated  by 
the  incident  of  interest,  which  is  always  regulated  by  the 
place  where  the  contract  is  made  and  made  payable,  and  not 
the  place  where  it  is  attempted  to  be  enforced. 

For  the  defendant,  it  was  contended,  that  the  demurrers 
will  be  sustained,  if  the  instrument  in  the  declaration  is  not  a 
specialty.  The  note  is  not  a  specialty  in  its  form,  and  what- 
ever effect  the  act  of  Kentucky  may  have  upon  it  in  that  state, 
it  does  not  operate  in  the  same  manner  elsewhere.  That  act 
does  not  declare  the  instrument  a  specialty;  which  is  a  wri- 
ting obligatory  without  a  seal.  But  the  plea  of  nil  debet  is 
itself  an  admission  that  it  is  not  a  writing  obligatory.  Nil 
debet  cannot  be  pleaded  to  such  a  writing ;  the  proper  plea 
to  a  writing  obligatory  is  non  est  factum. 

The  action  is  brought  in  Virginia,  and  the  statute  of  limita- 
tions of  that  state,  and  not  that  of  the  state  of  Kentucky, 
applies. 
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In  Virginia,  it  is  a  simple  contract  debt,  and  it  is  even  so  in 
Kentucky;  although,  by  the  law  of  1812,  in  the  courts  of 
justice  of  that  state,  ^*  it  has,  to  all  intents  and  purposes,  the 
same  effect  as  sealed  instruments.'*  It  is  not  made,  by  this 
law,  a  sealed  instrument;  and  when  a  recovery  is  sought  out 
of  the  jurisdiction  of  the  court  of  Kentucky^  the  law  of  the 
remedy  must  be  the  law  of  the  place  where  the  suit  has  been 
instituted. 

The  law  of  Kentucky  addresses  itself  to  the  courts  of  that 
state  only.  There  the  instrument  has  all  the  effec:ts  of  a  spe- 
cialty, importing  consideration,  having  priority,  &c« 

The  cases  cited  by  the  counsel  of  the  plaintifli  in  error,  prove 
no  more,  than  that  i.he  courts  of  Kentucky  follow  the  law  of 
that  state.  These  cas^  can  have  no  influence  on  the  question, 
whether  a  court  in  Virginia  is  to  follow  the  law  of  Virginia,  or 
that  of  Kentucky.  Cited :  Story's  Conflict  of  Laws  219,  222 ; 
3  Johns.  Rep.  267;  1  Johns.  Rep.  140;  2  Masa  Rep.  80; 
5  Johns.  Rep.  239;  14  Johns.  Rep.  340;  4  Cowen  508;  1  H. 
Black.  136 ;  3  Price  250 ;  7  Cranch  481,  2  Cond.  Rep.  578; 
Jones  r.  Hook's  Adm.,  2  Rand.  303 ;  2  Vesey  540. 

Mr  Sergeant,  in  reply,  urged  upon  the  court  the  propriety 
of  leaving  to  the  plaintiflb  in  error  their  remedy  on  the  note, 
should  a  suit  be  brought  upon  it  in  the  state  of  Kentucky,  or 
elsewhere.  If  the  court  should  consider  the  limitation  law  of 
Virginia  as  governing  the  case,  they  would  apply  that  lawy 
by  their  judgment,  to  the  remedy  which  had  been  sought  by 
this  suit  in  Virginia,  and  not  give  such  a  judgment  as  would 
impair  the  plaintiffi'  right  elsewhere. 

Upon  the  questions  in  the  case,  Mr  Sergeant  cited,  5  Johns. 
239 ;  3  Gill  and  John.  245 ;  Story's  Conflict  of  Laws  475.  He 
contended,  that  the  sole  ground  of  the  cases  cited  for  the  de- 
fendant, was  the  effect  of  the  statute  of  limitations  upon  the 
remedy.  They  do  not  decide  that  the  right  to  the  debt  is 
destroyed  by  the  lapse  of  time. 

Mr  Justice  Stoet  delivered  the  opinion  of  the  Court. 
This  is  a  writ  of  error  to  the  district  court  for  the  western 
district  of  Virginia. 
The  oriirinal  suit  was  an  action  of  debt  brought  by  the  Bank 


JANUARY  TERM  1884.  .169 

[Boik  of  the  Unitsd  SUtof  t.  Domially.] 
of  the  United  States  upon  a  promissory  note  dated  the  S6th  of 
June  1822,  whereby,  sixty  days  after  date,  Campbell,  Taught 
&  Co.  as  principals,  and  D^vid  Campbell,  and  Steele,  Donnally 
(the  defendant)  and  Steeles,  as  sureties,  promised  to  pay,  jointly 
and  severally,  to  the  order  of  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  twelve  thousand  eight 
hundred  and  seventy-seven  dollars,  negotiable  and  payable  at 
the  oflSce  of  discount  and  deposit  of  the  said  bank  at  Louisville, 
Kentucky,  value  received,  with  interest  thereon,  at  the  rate  of  six 
per  centum  per  annum  thereafter,  if  Qot  paid  at  maturity.  The 
declaration  contained  five  counts,  upon  the  three  first  of  which 
it  is  unnecessary  to  say  any  thing,  as  the  judgment  thereon  is 
not  now  in  controversy.    The  fourth  count  stated,  that  the 
principal  and  sureties  **  made  their  other  note  in  writing,"  &c., 
and  thereby  promised,  &c.  (following  the  language  of  the 
note),  and  then  proceeded  to  aver  *Uhat  the  said  note  in 
writing,  so  as  aforesaid  made,  at,  &c.,  was,  and  is  a  writing 
withotU  seaiy  stipulating  for  the  payment  of  money;  and  that 
the  same  by  the  law  of  Kentucky  entitled  an  {u^t,  &c., 
(reciting  the  title  and  annexing  the  enacting  clause)  is  placed 
upon  the  same  footing  with  sealed  writings,  containing  the 
same  stipulations,  receiving  the  same  consideration  in  all 
courts  of  justice,  and  to  all  intents  and  purposes  having 
the  same  force  and  effect  as  a  writing  under  seal;"  and 
then  concluded  with  the  usual  assignment  of  the  breach,  by 
non-payment  of  the  note.     The  fifth  count  difiered  from  the 
fourth,*  principally,  in  alleging  that  ^Uhe  principals  and  sureties 
by  their  certain  writing  obligatory,  duly  executed  by  them 
trithout  a  seal,  bearing  date,  &c.,  and  here  shown  to  the  court, 
did  promise,  &c.;"  and  contained  a  like  averment  with  the 
fourth,  of  the  force  and  effect  of  such  an  instrument  by  the ' 
laws  of  Kentucky.    The  defendant  having  a  right,  according 
to  the  laws  of  Virginia,  to  plead  as  many  several  matters^ 
whether  of  law  or  fact,  as  he  should  deem  necessary  for  his  de- 
fence, pleaded  nil  debet  to  the  three  first  counts  of  the  declara- 
tion (on  which  issue  was  joined)  and  the  statute  of  limitations 
of  Virginia  to  the  same  counts ;  to  which  there  was  a  special 
replication,  and  a  demurrer  to  that  replication  and  joinder  in 
demurrer.    To  the  fourth  and  fifth  counts  the  defendant  de- 
muned  generally,  and  there  was  a  joinder  in  demurrer.     He 
VOL.  VIII. — 2' w 
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ako  pleaded  to  the  same  counts  nil  debet  and  the  statute  of 
lunitations  of  Virginia.  The  plaintiffii  demurred  to  the  plea 
of  the  statute  of  limitations,  to  these  latter  counts,  and  also  to 
the  plea  of  nil  debet  to  the  fourth  count,  and  joined  issue  on 
the  plea  of  nil  debet  to  the  fifth  count  The  court  held  the 
plea  of  the  statute  of  limitations  a  good  bar  to  all  the  counts^ 
and  accordingly  gave  judgment  upon  all  the  demuners  in 
favour  of  the  defendant ;  with  the  general  conclusion,  that 
the  plaintiffs  take  nothing  by  their  billi  The  present  writ  of 
error  is  brought  to  revise  this  judgment. 

As  the  contract,  upon  which  the  original  suit  was  brought, 
was  made  in  Kentucky,  and  is  sought  to  be  enforced  in  the 
state  of  Virginia,  tbe  decision  of  the  case  in  favour  of  the 
defendant,  upon  the  plea  of  the  statute*  of  limitations,  will 
operate  as  a  bar  to  a  subsequent  suit  in  the  same  state ;  but 
not  necessarily  as  an  extinguishment  of  the  contnict  elsewhere, 
and  especially  in  Kentucky.  But  a  general  judgment  in 
favour  of  the  defendant,  upon  his  demurrer  to  the  declaration, 
(it  is  supposed)  may,  as  a  judgment  upon  the  merits  of  the 
claim,  have  a  very  different  operation,  as  a  res  judicata  or  final 
judgment  Hence  there  arises  a  very  important  consideration, 
as  to  the  correctness  of  the  judgment  upon  that  demurrer.  It 
has  accordingly  been  argued  at  large,  by  the  counsel  for  the 
bank,  as  vital  to  the  rights,  as  well  as  to  the  remedies  of  the 
bank  in  other  states.  We  are  of  opinion,  that  the  fourth  and 
fifth  counts  are,  upon  geneml  demurrer,  good ;  and  that  the 
judgment  of  the  court  below,  as  to  them,  was  erroneous. 
They  set  out  a  good  and  sufficient  cause,  of  action,  in  due 
form  of  law  f  and  the~  averments,  that  the  contract  was  made  in 
Kentucky,  and  that,  by  the  laws  of  that  state,  it  has  the  force 
and  effect  of  a  sealed  instrument,  donot  vitiate  the  general 
structure  of  those  counts,  founding  a  right,  of  action  on  the 
note  set  forth  thereon.  .  At  mo^t^  they  arc  but  surplusage ;  and 
if  they  do  not  add  to,  they  do  not  impair  the  le^  liability  of 
the  defendant,  as  asserted  in  the  other  parts  of  those  counts. 

The  other  point,  growing  out  of  the  statute  of  limitations^ 
pleaded  to  the  fourth  and  fifth  counts  (for  as  to  the  tiiree  first 
counts  it  is  conceded  to  be  a  good  bar)  involves  questions  of  a 
very  different  character,  as  to  the  opemtion  and  effect  of  a 
conflict  of  lawa  in  cases  governed  by  the  lex  locL    The  statute 
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of  limitations  of  Virginia  provides,  that  '^all  actions  of  debt, 
grounded  upon  anylending  or  contract  without  specialty,** 
shall  be  commenced  and  sued  within  five  years  next  after  the 
cause  of  such  action  or  suit,  and  not  after.  This  being  the 
language  of  the  act,  and  confessedly  governing  the  remedy  in 
the  courts  of  Virginia,  the;  bar  of  five  years  must  apply  to  all 
cases  of  contract,  which  are  without  specialty,  or,  in  other 
words,  are  not  founded  on  some  instrument  acknowledged  as 
a  specialty  by  the  law  of  that  state.  The  common  law  being 
adopted  in  Virginia,  and  the  word  "  specialty''  bemg  a  term  of 
art  of  that  law,  we  are  led  to  the  consideration,  whether  the 
present  note  is  deemed,  in  the  common  law,  to  be  a  specialty. 
And  certainly  it  is  not  so  deemed.  It  is  not  a  sealed  contract, 
nor  does  it  fall  under -any  other  description  of  instruments  or 
contracts  or  acts  known  in  the  common  law  as  specialties. 
The  argument  does  not  deny  this  conclusion ;  but  it  endeav- 
ours to  escape  from  its  force,  by  affirming,  that  the  note  is  a 
specialty  according  to  the  laws  of  Kentucky;  and  if  so,  that 
tliis  constitutes  a  part  of  its  nature  and  obligation ;  and  it 
ought,  every  where  else,  upon  principles  of  international  juris- 
prudence, to  be  deemed  of  the  like  validity  and  effect. 

The  act  of  Kentucky  of  the  4th  of  February  1812  provides, 
**  that  all  writings  hereafter  executed  without  a  seal  or  seals, 
stipulating  for  the  payment  of  money  or  property,  or  for  the 
performance  of  any  act,  duty  or  duties,  shall  be  placed  upon 
the  same  footing  with  sealed  writings,  containing  the  like  stipu- 
lations, receiving  the  same  consideratioiuin  all  courts  of  jus- 
tice, and  to  all  intents  and  purposes,  having  the  same  force 
and  effect,  and  upon  which  the  same  species  of  action  may  be 
founded,  as  if  sealed.'*  Now,  it  is  observable,  that  this  stat- 
ute dees  not  in  terms  declare,  that  such  writings  shall  bq 
deemed  specialties ;  nor  does  it  say,  that  they  shall  be  deemed 
sealed  instruments.  All  that  it  affirms  is,  that  they  shall  be 
put  upon  the  same  footing  as  sealed  instruments,  and  have  the 
same  consideration,  force,  effect  and  remedy  as  sealed  instru- 
ments. So  that  it  is  perfectly  consistent  with  the  whole 
scope  and  object  of  the  act,  to  give  them  the  same  dignity  and 
obligation  as  specialties,  without  intending  to  make  them  such. 
A  state  legislature  may  certainly  provide,  that  the  same  remedy 
shall  be  had  in  a  promisbory  note,  as  on  a  bond  or  sealed  in- 
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strumeat ;  but  it  will  not  thereby  make  the  note  a  bond  or 
sealed  instrument.      It  may  declare  that  its  obligation  and 
force  shall  be  the  same  as  if  it  were  sealed ;  but  thai  will  still 
leave  it  an  unsealed  contract,  (a) 

But  whatever  may  be  the  legislation  of  a  state,  as  to  the 
obligation  or  remedy  on  contracts,  its  acts  can  have  no  binding 
authority  beyond  its  own  territorial  jurisdiction.  Whatever 
authority  they  have  in  other  states,  depends  upon  principles  of 
international  comity,  and  a  sense  of  justice.  The  general  prin- 
ciple adopted  by  civilized  nations  is,  that  the  nature,  validity 
and  interpretation  of  contracts,  are  to  be  governed  by  the  law  of 
the  country  where  the  contracts  are  made,  or  are  to  be  per- 
formed. But  the  remedies  are  to  be  governed  by  the  laws  of 
the  country  where  the  suit  is  brought ;  or,  as  it  is  compendi- 
ously expressed,  by  the  lex  fori.  No  one  will  pretend,  that 
beoause  an  action  of  covenant  will  lie  in  Kentucky,  on  an  un- 
sealed contract  made  in  that  state;  therefore,  a  like  action  will 
lie  in  another  state,  where  covenant  can  be  brought  only  on  a 
contract  under  seal.  It  is  an  appropriate  part  of  the  remedy, 
which  every  state  prescribes  to  its  own  tribunals,  in  the  same 
manner  in  which  it  prescribes  the  times  within  which  all  suits 
must  be  brought.  The  nature,  validity  and  interpretation  of 
the  contract  may  be  admitted  to  be  the  same  in  both  states ; 
but  the  mode  by  which  the  remedy  is  to  be  pursued,  and  the 
time  within  which  it  is  to  be  brought,  may  essentially  difier. 
The  remedy,  in  Virginia,  must  be  sought  within  the  time,  and 
in  the  mode,  and  according  to  the  descriptive  characters  of  the 
instrument,  known  to  the  laws  of  Virginia,  and  not  by  the  de- 
scription and  characters  of  it,  prescribed  in  another  state.  An 
instrument  may  be  negotiable  in  one  state,  which  yet  may  be 
incapable  of  negotiability  by  the  laws  of  another  state ;  and 
the  remedy  must  be  in  the  courts  of  the  latter  on  such  instru- 
ment, according  to  its  own  laws. 

If,  then,  it  were  admitted,  that  the  promissory  note  now  in 
controversy,  were  a  specialty  by  the  laws  of  Kentucky,  still 
it  would  not  help  the  case,  unless  it  were  also  a  specialty,  and 
recognised  as  such,  by  the  laws  of  Virginia ;  for  the  laws  of  the 

(«)  See  4  Griffith'0  Law  Regiater  1136,  note;  cues  in  Kentndgr  on 
tlus  point,  1  Manh.  Rep.  507. 
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latter  most  govern  as  to  the  limitation  of  suits  in  its  own  courts^ 
and  as  to  the  interpretation  of  the  meaning  of  the  words  used 
in  its  own  statutes. 

li  may  be  added,  that  neither  the  fourth  county  nor  the  fifth 
count  of  this  declaration,  aver  the  note  to  be  a  specialty ;  nor 
does  either  assert  it  to  be  a  sealed  writing ;  but  the  contrary : 
so  that  the  court  are  called  upon  to  make  an  intendment  as  to 
the  operation  of  a  foreign  law,  which,  if  essential  to  the  case, 
should  have  been  directly  stated,  and  not  left  to  mere  inference. 
The  case,  however,  is  not  without  authority,  even  if  it  were 
not  clear  upon  principle.     In  Warren  v.  Lynch,  5  Johns.  R. 
289,  where  a  promissory  note  was  made  in  Virginia,  payable  in 
New  York,  and  the  maker  signed  it  with  a  scrawl,  which,  in 
Virginia,  is  deemed  to  be  a  seal ;  on  a  suit  in  New  York,  it  was 
held  to  be  an  unsealed  instrument  (the  laws  of  New  York  re- 
cognising no  instrument  as  sealed,  unless  such  as  are  with  a 
wax  or  wafer  seal),  and,  therefore,  that  the  proper  form  of  ac- 
tion was  assumpsit,  and  not  debt.     In  Andrews  v.  Herriot,  4 
Cowen  508,  it  was  held,  that  an  action  of  covenant  will  not  lie 
in  New  York,  on  a  contract  to  be  performed  in  Pennsylvania, 
where  there  was  a  scrawl  instead  of  a  seal  in  the  locus  sigilli ; 
although,  by  the  law  of  Pennsylvania,  a  scrawl  is  deemed  a 
seal.     In  Trasher  v.  Everhart,  3  Gill  and  Johns.  R.  234,  it 
was  held,  that  in  case  of  a  single  bill  made  in  Virginia  (where 
it  is  not  deemed  a  specialty),  sued  in  Maryland,  an  action  of 
assumpsit  is  not  maintainable  as  upon  a  simple  contract,  but 
must  be  debt ;  because,  in  Maryland,  such  single  bill  is  deemed 
a  specialty.     The  doctrine  of  these  cases  seems  directly  in 
point ;  and  a  very  close  analogy  may  be  found  in  the  case  of 
Jones  V.  Hook's  Administrator,  2  Randolph  303,  where  the 
court  of  appeals  of  Virginia  held,  in  an  action  of  debt,  upon  a 
judgment  of  North  Carolina,  brought  in  Virginia,  that  the  stat- 
ute of  limitations  of  North  Carolina  was  no  bar,  but  that  of 
Virginia,  if  applicable,  governed  the  remedy. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  upon  the 
demurrer  by  the  defendant,  to  the  fourth  and  fifth  counts, 
ought  to  be  reversed  ;  and  that  in  all  other  respects,  it  ought 
to  be  affirmed.  But,  as  the  plea  of  the  statute  of  limitations 
is  a  good  bar  to  all  the  counts,'the  judgment  of  the  court  below, 
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that  the  plaiatiffs  take  nothing  by  their  writ,  is  right,  and 
ought  to  be  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  tl.e 
record  from  the  district  court  of  the  United  States  for  the  west- 
ern district  of  Virginia,  and  was  argued  by  counsel ;  on  con- 
sideration .whereof,  it  is  considered  by  the  court  here,  that  tlie 
judgment  of  the  district  court  of  the  western  district  of  Virginia 
is  erroneous  in  this,  that  upon  thedemurrerof  the  saidDonnally, 
to  the  said  fourth  and  fifth  counts  in  the  said  declaration,  the 
judgment  ought  not  to  have  been  as  is  set  forth  in  the  recoid, 
but  ought  to  have  been,  that  the  fourth  and  fifth  counts  afi»o« 
said  are  good  and  sufficient  in  law,  to  have  and  maintain  tlic 
action  aforesaid,  of  the  plaintiffs  aforesaid,  for  the  matters  con- 
tained therein  ;  and  it  is  further  considered  by  the  court  here, 
that  the  special  pleas  pleaded  by  the  said  Donnally,  of  the 
statute  of  limitations,  to  the  first,  second  and  third  counts  of 
the  said  declaration,  are  good  and  sufficient  in  law,  to  preclude 
the  said  plaintiffs  from  having  and  maintaining  their  action 
aforesaid  thereon,  notwithstanding  the  matters  set  up  by  the 
said  plaintiflb,  in  their  replication  to  the  said  special  pleas ;  and 
it  is  further  considered  by  the  court  here,  that  the  special  pleaiv 
pleaded  by  the  said  Donnally,  to  the  said  fourth  and  fifth 
counts  of  the  declaration  aforesaid,  of  the  statute  of  limitations, 
and  also  of  nil  debet  to  the  said  fifth  count,  are  good  and  suflj- 
cient  in  law,  to  preclude  the  said  plaintiffs  from  having  and 
maintaining  their  action  aforesaid,  against  the  said  Donnally. 
And,  therefore,  inasmuch  as  it  appears  to  the  court  here,  that, 
upon  the  whole  record,  the  pleas  aforesaid,  so  as  aforesaid 
pleaded  by  the  said  Donnally,  and  .adjudged  in  his  favour  are, 
in  law,  a  good  and  sufficient  bar  to  the  action  aforesaid,  upon 
all  the  counts  contained  in  the  declaration  aforesaid,  notwith- 
standing the  fourth  and  fifth  counts  thereof  are  otherwise  good 
and  sufficient  in  law :  it  is  therefore  considered  by  the  court 
here,  that  the  judgment  aforesaid  of  the  district  court  of  the 
western  district  of  Virginia,  that  the  said  plaintiflb  take  nothing 
by  their  bill  aforesaid,  be,  and  the  same  is  hereby,  for  this  cause, 
affirmed  witU  costsT 
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The  United  States,   plaintiffs  in  error  v.  Walter 
Jones,  administrator  of  Benjamin  G.  Orr. 

A  tnMQiy  traatoriply  produeod  in  eridenee  by  the  United  States,  in  an  ae- 
lion  on  a  bond  for  the  perlbnnance  of  a  eontraet  for  the  aoppljr  of  rations 
to  thcr  troopi  of  the  United  Statesi  contained  items  of  charge  which  were  ' 
not  objeeted  to  bj  the  defendant  The  defendant  objected  to  the  jfoUowing 
items,  u  not  proved  by  the  transcript :  "  Febmaiy  19th,  1818,  for  warrant 
1660,  fiiTovr  of  Richard  Smith,  dated  27th  December  1617  and  llth  Febru- 
ary 1818,  twenty  thousand  dollars."  And  on  the  llth  of  April  of  the  same 
year,  another  charge  was  made  **  for  warrant  No.  1904,  for  the  payment 
of  his  two  drafts,  favoor  of  Alexander  M'Cormick,  dated  llth  and  17th  of 
March  1818,  for  ten  thousand  dollars."  And  on  the  14th  of  May  of  the 
aame  year,  a  charge  was  made  "  for  warrant  No.  9038,  being  in  part  for  a 
bill  of  exchange  in'fitTour  of  Richard  Smith  for  twenty  thousand  dollars, 
twelve  thousand  ^ht  Jiundred  and  thirty-two  dollars  and  seventy-eight 
cents."  « And'bne  other  warrant  was  charged  June  22d,  "  for  a  bill  of  ex* 
change  in  fii?our  of  Richard  Smith,  dated  June  82d,  ISlO,  four  thousand 
doUars  r  And  also  a  wanant  to  Richard  Smith,  per  order,  for  eight  thousand 
dollars."  Jliese  items,  the  circuit  court  instructed  the  jury,  were  not  suffi- 
ciently proved,  by  being  charged  in  the  account  anid  certified  under  the  act 
of  congress. 

By  the  court :  The  officers  of  the  treasury  may  well  certify  fkcte  which  come 
under  their  official  notice,  but  they  cannot  certify  those  which  do  not  come 
within  their  own  knowledge.  The  execution  of  bills  of  exchange  and  orders 
&x  money  on  the  treasury,  though  they  may  be  ''  connected  with  the  set- 
tlement of  an  account."  cannot  be  officially  known  to  the  accounting  offi- 
cers. In  such  cases,  however,  provision  has  been  made  by  law,  by  which 
such  instmmento  are  made  evidence,  without  proof  of  the  hand- writing  of 
the  drawer.  The  act  of  congress  of  the  3d  of  March  1797,  makes  all  copies 
of  papers  relating  to  the  setUement  of  accounto  at  the  treasury,  properly 
certified,  when  produced  in  court  annexed  to  the  tranncript,  of  equal 
validity  with  the  originals.  Under  this  provision,  had  copies  of  the  bills 
of  exchange  and  orders,  on  whicK  these  items  were  paid  to  Smith  and 
M'Cormick,  been  duly  certified  and  annexed  to  the  transcript,  the  same 
eflTect  must  have  been  given  to  them  by  the  circuit  court,  as  if  the  original 
had  been  produced  and  proved.  And  every  transcript  of  accounU  from  the 
treasury,  which  contains  items  of  payments  made  to  others,  on  the  autho- 
rity of  the  person  charged,  should  have  annexed  to  it  a  duly  certified  copy 
of  the  intt-nment  which  authorised  such  payments.  And  so  in  every  case, 
where  the  government  endeavours,  by  suit,  to  hold  an  individual  liiJ^le  for 
acto  of  his  agent.  The  agency,  on  which  the  act  of  the  government  was 
founded,  should  be  made  to  appear  uy  a  duly  certified  copy  of  the  power. 
The  defbndant  would  be  at  liberty  to  impeach  the  evidence  thus  certified ; 
and,  under  peculiar  circnmstences  of  alleged  fraud,  a  court  miffht  require 
the  production  of  the  original  instrument.    This,  however,  would  denend 
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npon  th«  •xweife  of  Uie  diseratioii  of  the  eonrt,  «iid  could  only  bo  < 
by  a  continuaiioo  of  tho  caoie  until  tbe  original  ihoiild  bo  prodocod. 

Tho  following  item  in  the  troaiurj  tnmaoript  was  notadmiMiblo  in  eridoBeo. 
"  To  acoonnta  tranafonrod  from  the  booka  of  the  aecMid  anditor  for  this 
aoni)  standing  to  hia  debit,  vnder  aaid  oontiact,  on  tho  booka  of  the  aeeood 
anditor,  transferred  to  his  debit  on  those  of  this  officer,  fortj-five  thoosand 
dollars."  Tho  act  of  congress,  in  making  a  '"  tranacript  from  the  booka 
and  proceedings  of  the  treasury"  OTidence,  does  not  mean  the  atato" 
ment  of  an  acoonnt  in  groas,  bnt  a  statement  of  the  itomo,  both  of  the 
debite  and  credits,  as  they  were  acted  upon  by  the  aoooonting  officers  of 
the  department.  On  the  trial,  the  defendant  ahall  be  allowed  no  credit  on 
▼onchers,  which  hare  not  been  rejected  by  the  treasury  officers,  nnleaa  it 
waa  not  in  his  power  to  hare  produced  them ;  and  how  could  a  proper 
effiMt  be  given  to  this  provision,  if  the  credite  be  charged  in  gross  ?  TTie 
defendant  is  unquestionably  entitled  to  a  detailed  statement  of  the  iteme 
which  compose  his  account. 

The  defendant,  in  an  action  by  the  United  States,  where  a  treasury  transcript 
is  produced  in  oTidence  by  the  plaintiffii,  is  entitled  to  the  credite  given  to 
him  in  the  account ;  and  in  claiming  those  credite,  he  doea  not  waive  any 
objection  to  the  items  on  the  debit  side  of  the  account.  He  is  unquestion- 
ably  entitled  to  the  evidence  of  the  decision  of  the  treasury  officers  upon 
his  vouchers,  without  reference  to  the  chargea  made  againat  him.  And 
he  may  avail  himself  of  that  decision,  without  in  any  degree  reatrictiiig 
his  right  to  object  to  any  improper  charge.  The  credite  were  allowed 
the  defendant  on  the  vouchers  alone,  and  without  reference  to  the  partiea« 
lar  items  of  demand  which  the  government  might  have  againat  him.  And 
the  debits,  as  well  as  the  credite,  roust  be  establiahed  on  distinct  and  legal 
evidence. 

The  defendant  is  entitled  to  a  certified  stetement  of  his  credite,  as  allowed  by 
the  accounting  officers,  and  he  has  a  right  to  claim  the  full  benefit  of  them, 
in  fL  suit  by  the  government ;  and  under  no  circumstences  has  the  govern- 
ment a  right  to  withdraw  credits  which  have  been  fairly  allowed. 

The  law  has  prescribed  the  mode  by  which  treasury  accounte  ahall  be  made 
evidence,  and  whilst  an  individual  may  claim  the  benefit  of  thia  rule,  the 
government  can  set  up  no  exemption  from  ite  operation.  In  the  perfoma- 
ance  of  their  official  duty,  the  treasury  officers  act  under  the  authority  of 
law ;  their  acta  are  public,  and  affect  Uie  righte  of  individuals  as  well  «s 
those  of  the  government  In  the  adjustment  of  an  account,  they  aometimee 
act  judicially,  and  their  acte  are  all  recorded  on  the  books  and  filea  of  the 
treasury  department  So  far  as  they  act  strictly  within  the  rules  preecribod 
for  the  exercise  of  their  powers,  their  decisions  are,  in  effect,  final ;  ibr  if 
an  appeal  be  made,  they  will  receive  judicial  sanction.  Accounte  amooBt- 
ing  to  many  millions  annually,  come  under  the  action  of  theae  ofikers.  It 
is,  therefore,  of  great  importance  to  the  public,  and  to  individuals,  that 
'  the  rules  by  which  they  exercise  their  powers,  should  be  fixed  and  known. 

In  every  treasury  account  on  which  suit  is  brought,  the  law  requires  the 
credite  to  be  steted  as  well  as  the  debite.  These  credite  the  officers  of  the 
government  cannot  properly  either  suppress  or  withhold.  They  are  made 
evidence  in  the  case,  and  were  designed  by  the  law  for  the  benefit  of  the 
defendant 
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IN  error  to  the  circuit  court  of  the  United  States  for  the 
county  of  Washingtoo,  in  the  District  of  Columbia. 

In  April  1821,  the  plaintiflSb  instituted  an  action  of  debt 
agafnst  Benjamin  6.  Orr,  on  a  bond,  joint  and  several,  eze* 
euted  by  Benjamin  O.  Orr,  Alexander  M'Cotmick  and  Wil- 
liam  O'Neale,  to  the  United  States,  on  the  2l8t  day  of  Novem- 
ber 1816,  in  the  penal  sums  of  sixty  thousand  dollars,  with 
the  condition  annexed,  that  "  if  the  said  obligor,  &c.,  shall 
in  all  things  well,  and  truly  observe,  perform,  fulfil,  accomplish, 
and  keep  all  and  singular  the  covenants,  conditions,  and  agree- 
ments, whatsoever,  which  on  the  part  and  behalf  of  the  said 
Benjamin  Q.  Orr,  his  heirs,  executors  or  administrators^  are  or 
ought  to  be  observed,  performed,  fulfilled,  accomplished,  and 
kept,  comprised  or  mentioned  in  certain  articles  of  agreement 
or  contiact,  bearing  date  21st  day  of  November  1816.  made 
between  George  Graham,  acting  secretary  of  war,  and  the 
said  Benjamin  G.  Orr,  concerning  the  supply  of  rations  to  the 
troops  of  the  United  States  within  the  Mississippi  territory,  the 
state  of  Louisiana,  and  their  vicinities  north  of  the  Gulf  of 
Mexico,  according  to  the  true  intent,  meaning,  and  purport,  of 
the  said  articles  of  agreement  or  contract." 

The  contract  was  dated  on  the  21st  day  of  November  1821, 
was  made  by  Orr  with  the  acting  secretary  for  the  departs 
meat  of  war,  and  stipulated,  that  Orr,  his  heirs,  &c.  **  shall 
supply  and  issue  all  the  rations,  to  consist  of  the  articles  here- 
inafter specified,  that  shall  be  required  of  him  or  them,  for  the 
use  of  the  United  States,  at  all  and  every  place  or  places  where 
troops  are  or  may  be  stationed,  marched,  or  recruited,  within 
the  limits  of  the  Mississippi  territory,  the  state  of  Louisiana^ 
apd  their  vicinities,  north  of  the  Gulf  of  Mexico,  thirty  days' 
notice  being  given  of  the  post  or  place  where  rations  may  be 
wanted,  or  the  number  of  troops  to  be  furnished  on  their  march, 
from  the  1st  day  of  June  1817  until  the  Slst  day  of  May 
1818,  both  days  inclusive." 

The  defendant,  Orr,  having  died  after  the  institution  ot  the 
suit,  it  was  proceeded  in  against  Walter  Jones,  his  administra- 
tor de  bonis  non,  at  May  term  1829,  who  took  defence  in  the 
action,  and  after  oyer  of  the  bond  and  condition,  and  the  con- 
tract, pleaded  performance,  &c. 

The  plaintiffs  replied,  that  Orr  did  not  perform  the  contract 
VOL.  vui. — 2  x 
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entered  into  by  him  in  that,  although  the  United  State* 
advanced  and  furnished  him  with  large  sums  of  money  on 
account  of  the  contract,  and  although  the  accounts  of  the  said 
Benjamin  G.  Orr,  in  relation  to  the  articles  of  agreement  afore- 
said, have  been  duly  and  finally  settled  by  the  accounting 
officers  of  the  government  of  the  United  States;  and,  upon  the 
said  settlement,  there  was  found  to  be  due  to  the  United  States, 
from  the  said  Benjamin,  the  sum  of  three  thousand  six  hundred 
and  fifty-four  dollars  and  forty-six  cents,  of  which  the  said 
Benjamin  had  due  notice. 

To  this  replication  there  was  a  rejoinder  and  issue,  and  on 
the  Slst  of  December  1831,  the  cause  was  tried,  and  a  verdict 
and  judgment  rendered  for  the  defendant 

The  plaintiffs  filed  two  bills  of  exception. 

The  first  exception  set  forth  the  evidence,  produced  and 
relied  upon  by  the  plaintiffs,  to  be  an  account  stated  by  the 
accounting  officers  of  the  treasury  against  Orr,  under  the  con- 
tract refered  to  in  the  bond,  upon  which  the  balance  of  three 
thousand  six  hundred  and  fifty-four  dollars  and  forty-six  cents 
was  claimed,  and  which,  according  to  that  account,  was  due 
to  the  United  States.  The  plaintiffs  produced  no  other  evi- 
dence. The  whole  amount  of  debts  in  the  account  was  one 
hundred  and  forty-one  thousand  and  seventy-eight  dollars  and 
twenty-four  cents.  The  defendant  admitted  some  charges  in 
the  account  for  moneys  paid  to  Orr,  by  warrants  of  the  trea- 
sury, amounting  to  twenty-eight  thousand  five  hundred  dollars^ 
but  objected  to  the  competency  of  the  account  to  charge  him 
with  any  other  item.     The  charges  admitted  were, 

1817.  June  9,  for  warrant  No.  521,  received  by  him  on 
account  $10,000;  Sept  18,  for  part  953,  do.  $5,000;  Oct 
6,  for  do.  1072,  do.  $8,500;  Aug.  1,  for  do.  2419,  do.  $5,000 
—$28,500. 

Among  the  items  objected  to  were  the  following : 

1818.  Feb.  19,  for  warrant  No.  1660,  favour  of  Richard 
Smith,  dated  27th  Dec.  1817,  and  11th  Feb.  181&— $20,000. 

1818.  April  11,  for  warrant  No.  1904,  for  the  payment  of 
his  two  drafts,  favour  of  Alexander  APCormick,  dated  tlth  and 
17th  March  1818,  for  $5,000  each— $10,000. 

1818.  May  14,  for 'warrant  No.  2038,  being  in  part  of  a 
bill  of  exchange  in  favour  of  Richard  Smitli  for$20,00(X» 
$12,882  78. 
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1818.  June  SS,  for  warrant  No.  S210,  f(V  a  bill  of  exchange 
in  fiivour  of  Richard  Smith,  dated  22d  June  1818--$^^)00. 

1818.  June  %Z,  for  warrant  No.  £420,  to  Richard  Smith, 
per  order— $8,000. 

1818.  June  22,  to  accounts  traneferred  from  the. books  of 
the  second  auditor  for  this  sum, 'standing  to  his  debit  under 
said  contract,  on  the  books  of  the  seciHid  auditor,  transferred 
to  his  debit  on  those  of  this  office — ^$45,000. 

The  circuit  court  instructed  the  jury,  that  the  accounts  were 
not  competent  to  charge  the  defendant  with  the  items  objected 
to^  and  the  plaintiffs  excepted  to  this  instruction. 

Second  exception^  The  defendant  then  insisted,  that  he  was 
entitled  to  credit  for  the  several  sums  credited  to  Orr  in  the 
account  for  supplies,  in  execution  of  the  contract,  and  prayed 
the  court  so  to  instruct  the  jury ;  to  which  the  plaintiflb  ob- 
jected, unless  jury  were  also  instructed  that  the  de^ndant  could 
not  rely  on  the  account  and  claim  the  credits  therein,  without 
making  the  items  of  charge  therein  contained  also  evidence 
before  the  jury.  The  court  gave  the  instructions  prayed  for  by 
the  defendant,  without  adding  the  further  instruction  prayed 
for  by  plaintiffi;  to  which  instruction  and  refusal  the  plaintifis 
excepted. 

The  plaintiflEb  prosecuted  this  writ  of  error 

The  case  was  argued  by  Mr  Butler,  attorney-general,  for  the 
United  States ;  and  by  Mr  Coxe  and  Mr  Jones,  for  the  defen- 
dant. 

For  the  United  States,  it  was  insisted : 

I.  That  the  first  exception  was  well  taken,  the  account 
stated  being,  under  the  acts  of  congress,  and  the  provisions  of 
the  contract,  competent  evidence  to  charge  the  defendants— 

1st.  With  all  the  items  of  charge  therein  contained ;  and  if 
not,  then : 

2d.  It  was,  at  all  events,  sufficient  to  charge  him  with  the 
moneys  received  on  the  various  warrants  specified  in  the  ac- 
count. 

II.  The  second  exception  was  well  taken. 

1st.  The  account  was  one  entire  document,  and  the  defen- 
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dant,  if  be  elected  to  lely  on  any  part  thereof,  was  bowidy 
by  the  general  rules  of  evidence,  to  take  the  whole  as  evi- 
dence, 80  far  as  it  was  pertinent  to  the  subject  matter  of  the 
suit 

Sd.  There  is  the  more  reason  for  adhering  to  the  general 
rule  in  this  case,  because  the  account  was  stated  by  a  public 
officer,  to  whon),  by  law,  and  by  the  contract  of  the  parties, 
the  duty  of  settling  the  accounts  in  question,  was  to  be  re- 
ferred. 

The  arguments  presented  to  the  court  on  this  case,  and  on 
the  fdlowing  case,  are  reported  together  to  avoid  repetitim. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court. 

This  case  is  brought  into  this  court  by  a  writ  of  error  to  the 
circuit  court  for  the  District  of  Columbia. 

The  action  was  commenced  against  B.  6.  Orr,  in  his  life 
time,  to  recover  from  him  a  sum  of  money  which  remained  in 
y^M  hands  as  a  balance  of  moneys  that  had  been  advanced  to 
him  on  an  army  contract  Issue  being  joined,  the  cause  was 
submitted  to  a  jury;  and  the  exceptions  taken  by  the  plaintiffb, 
to  the  ruling  of  the  court  on  the  trial,  present  the  points  for 
consideration. 

*<The  attorney  for  the  United  States  produced  and  read  to 
the  jury  the  contract  or  articles  of  agreement  between  George 
Oraham,  acting  secretary  of  war,  &c.  and  the  said  B.  6.  Orr, 
dated  21st  November  1816,  and  the  bond  of  said  Orr  and  his 
sureties,  A.  M'Cormick  and  W.  O'Neale,  of  the  same  date, 
with  the  condition  thereof,  being  the  same  contract  and  bond 
above  set  out,  &c.  The  attorney  of  the  United  States  then 
produced  and  read  to  the  jury  the  account  stated  by  the  ac- 
counting officers  of  the  treasury,  against  the  said  Orr ;  and 
claimed  to  recover  in  this  action  the  balance  of  three  thousand 
six  hundred  and  fifty-four  dollars  and  forty-six  cents,  in  the  said 
account  stated." 

To  certain  items  contained  in  this  account  the  defendant's 
counsel  objected  ;  but  no  objections  were  made  to  four  items 
charged  for  treasury  warrants  issued  to  Orr,  amounting  to  the 
sum  of  twenty-eight  thousand  five  hundred  dollars. 

The  first  charge  excepted  to,  was  made  as  follows :  «« Feb- 
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niary  19th  li318^  for  warrant  1680,  favour  of  Richard  Smith, 
dated  S7th  December  1817,  and  11th  February  1818^  twenty 
thoueaod  dollars.'*  And  on  11th  April  of  die  same  year, 
another  charge  was  made,  **  for  warrant  No.  1904,  for  the  pay- 
ment of  his  two  drafts,  ftvour  of  Alexander  M'Cormick,  dated 
11th  and  17th  March  1818,  for  ten  thousand  ddlais."  And 
on  the  14th  May  of  the  same  year  a  charge  was  made  **  for 
warrant  No.  S0S8^  being  in  part  for  a  bill  of  exchange  in  favour 
of  Richard  Smith,  for  twenty  thousand  dollars, — ^twelve  thou- 
sand eight  hundred  and  thirty-two  dollars  and  seventy-eight 
cents.**  And  one  other  warrant  was  charged  June  SSd,  ^*  for  a 
bill  of  exchange  in  fovour  of  Richard  Smith,  dated  June  tSd 
1810,  four  thousand  dollars;  and  also  a  warrant  to  Richard 
Smith,  per  order,  for  eight  thousand  dollars. 

These  items  the  court  instructed  the  jury,  were  not  suffi- 
ciently proved,  by  being  charge^  in  the  account  and  certified 
under  the  act  of  congress. 

This  instruction,  the  attorney-general  insists,  was  errroneous ; 
and  that  these  items  should  have  been  admitted  as  proved,  on 
the  same  principle  as  the  four  items  to  which  no  objection  was 
made.  That,  if  the  government  shall  be  required  to  produce 
the  authority  (m  which  the  warrants  were  issued  to  Richard 
Smith  and  Alexander  M'Cormick,  on  the  same  principje,  the 
original  warrants  issued  in  the  name  of  Orr,  and  on-which  his 
receipts  for  the  moneys  are  indorsed,  should  be  proved.  That 
it  is  as  likely  that  some  one  may  have  fraudulently  obtained 
these  warrants  from  the  treasury,  by  personating  Orr,  as  that 
the  bills  of  exchange  or  orders,  on  which  the  warrants  were 
iflsued  to  his  agents,  were  forgeries. 

The  officers  of  the  treasury  may  well  certify  iacts  which 
come  under  their  official  notice,  but  they  cannot  certify  that 
which  does  not  come  within  their  own  knowledge. 

In  the  case  of  the  United  States  v.  Buford,  S  Peters  12,  the 
court  say,  that  '*  an  account  stated  at  the  treasury  depart- 
ment,  which  does  not  arise  in  the  ordinary  mode  of  doing 
business  in  that  department,  can  derive  no  additional  validity 
from  being  certified  under  the  act  of  congress.  Such  a  state- 
ment can  only  be  regarded  as  establishing  items  for  moneys 
disbursed,  through  the  ordinary  channels  of  the  department, 
where  the  transactions  are  shown  by  its  books." 
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The  iflBuing  of  the  warranta  to  Orr  was  an  official  act,  **in 
the  ordinary  mode  of  doing  business  in  the  department,**  and 
the  fact  is  proved  by  being  certified  as  the  act  of  congress 
requires. 

But  the  execution  of  bills  of  exchange  and  orders  for  money 
on  the  treasury,  though  they  may  be  ^  connected  with  the 
settlement  of  an  account,"  cannot  be  officially  known  to  the 
accounting  officers.  In  such  cases,  however,  proraioD  has 
been  made  by  law,  by  which  such  instruments  are  made  eyi- 
dence,  without  proof  of  the  hand  writing  of  the  dmwer. 

In  the  second  section  of  the  act  of  8d  March  1797,  it  is  {mo- 
vided,  that  **  all  copies  of  bonds,  contracts,  or  other  papers,  re- 
lating to^  or  connected  with  the  settlement  of  any  account 
between  the  United  States  and  an  individual,  when  certified 
by  the  register  to  be  true  copies  of  the  original  on  file,  and  au- 
thenticated under  the  seal  of  the  department,  may  be  annexed 
to  the  transcripts,  and  shall  have  equal  validity,  and  be  entitled 
to  the  same  degree  of  credit,  which  would  be  due  to  the  origi- 
nal papers,  if  produced  and  authenticated  in  court" 

Under  this  provision,  had  copies  of  the  bills  of  exchange  and 
orders,  on  which  the  above  items  were  paid  to  Smith  and 
M^Cormick,  been  duly  certified  and  annexed  to  the  transcript, 
the  same  efiect  must  have  been  given  to  them  by  the  circuit 
court,  as  if  th^originals  had  been  produced  and  proved.  And 
every  transcript  of  accounts  from  the  treasury,  which  contains 
items  of  payments  made  to  others,  on  the  authority  of  the 
person  charged,  should  have  annexed  to  it,  a  duly  certified 
copy  of  the  instrument  which  authorised  such  payments. 
And  so  in  every  case,  wh^re  the  government  endeavoois,  by 
suit,  to  hold  an  individual  liable  for  the  acts  of  his  agent ;  the 
agency  on  which  the  act  of  the  government  was  founded, 
should  be  made  to  appear,  by  a  duly  certified  copy  of  the  power. 

The  defendant  would  be  at  liberty  to  impeach  the  evidence 
thus  certified,  and,  under  peculiar  circumstances  of  alleged 
fraud,  a  court  might  require  the  production  of  the  original  in- 
strument. This,  however,  would  depend  upon  the  exercise  of 
the  discretion  of  the  court,  and  could,  only  be  enforced  by  a 
continuance  of  the  cause  until  the  original  should  be  produced. 

The  following  item  was  also  objected  to  by  the  defendant's 
counsel.     <<To  accounts  transferred  from  ^he  books  of  loe  sec- 
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ond  auditor  for  this  sum,  standing  to  his  debit,  under  said  con- 
tract on  the  books  of  the  second  auditor,  transferred  to  his 
debit  on  those  of  this  office,  forty-five  thousand  dollars.'' 

This  item  was  properly  rejected  by  the  circuit  court.  The 
act  of  congress,  in  making  a  <^  transcript  from  the  books  and 
proceedings  of  the  treasury*'  evidence,  does  not  mean  the  state- 
ment of  an  account  in  gross,  but  a  statement  of  the  items,  both 
of  the  debits  and  credits,  as  they  were  acted  upon  by  the  ac- 
counting officersof  the  department  On  the  trial,  the  defendant 
shall  be  allowed  no  credit  on  vouchers,  which  have  not  been 
rejected  by  the  treasury  officers,  unless  it  was  not  in  his  power 
to  have  produced  them ;  and  how  could  a  proper  effect  be 
given  to  this  provision,  if  the  credits  be  charged  in  gross  1 
The  defendant  is  unquestionably  entitled  to  a  detailed  state- 
ment of  the  items  which  compose  his  account. 

Several  other  items  charged  against  Orr,  were  rejected  by 
the  circuit  court,  and  which  are  embraced  by  the  bill  of  excep- 
tions, but  they  present  no  point  which  has  not  been  already 
considered. 

The  second  bill  of  exceptions  was  taken  to  the  instruction  of 
the  court,  that  the  defendant  was  entitled  to  the  credits  given 
to  him  in  the  treasury  account ;  and  that  in  claiming  these 
credits,  he  did  not  waive  any  objection  to  the  items  on  the 
debit  side  of  the  account. 

On  the  part  of  the  government  it  is  contended,  that  this 
instruction  is  erroneous.  That  if  the  defendant  relied  for  his 
defence  on  any  part  of  the  treasury  account,  he  was  bound  to 
take  the  whole  account  as  stated,  and  1  Wash.  C.  C.  Rep.  S44, 
and  S  Wash.  C.  C.  Rep.  28,  are  referred  to  as  sustaining  this 
doctrine. 

There  can  be  no  doubt,  that  if  the  defendant  be  called  upon 
to  render  an  account  on  which  the  plaintiff  seeks  to  chcurge 
him,  the  account  cannot  be  garbled,  but  must  be  taken  entire. 
And  so  where  a  plaintiff  renders  an  account,  at  the  instance  of 
the  defendant,  to  be  used  in^  his  defence ;  the  account  thus 
rendered  is  considered  as  the  admission  of  the  party,  and  its 
parts  cannot  be  separated. 

But  the  treasury  account  does  not  seem  to  rest  u)x>n  the  same 
principle. 

The  accounting  officers  of  the  treasury  act  upon  the  accounts 
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and  give  to  the  credits,  as  entered,  their  official  sanction.  The 
vouchers  of  an  individual  are  all  submitted  to  these  officers^ 
and  their  decision  has  always  been  considered  as  conclarive 
upon  the  government,  but  not  so  as  against  the  individual. 
The  law  expressly  provides,  that  rejected  items  may  be  allowed 
by  the  court.  The  law  makes  the  treasury  account,  when 
properly  certified,  evidence  j  and  every  item  correctly  charged 
in  the  account,  is  prima  facie  established  by  the  transcript.  If, 
as  in  the  present  suit,  certain  items  are  charged  to  an  individ- 
ual, which  the  treasury  officers  cannot  know  officially  to  be 
correct,  and  no  other  evidence  in  support  of  them  be  adduced, 
they,  should  be  rejected,  as  was  done  by  the  circuit  court  in  this 
cause ;  but  no  such  objection  can  be  made  to  the  credits  entered 
on  the  account  against  Orr.  They  are  all  founded  upon  sup- 
plies which  he  furnished  to  the  troops  of  the  United  States 
under  his  contract*  These  credits  have  been  all  examined  and 
allowed  by  the  accounting  officers  of  the  treasury  department, 
and  all  the  vouchers  on  which  this  action  of  the  treasury  took 
place,  remain  in  that  department. 

The  defendant  is  entitled  to  a  certified  statement  of  his  cred- 
its, as  allowed  by  the  accounting  officers,  and  he  has  a  right 
to  claim  the  full  t)enefit  of  them,  in  a  suit  by  the  government ; 
and  under  no  circumstances  has  the  government  a  right  to 
withdraw  credits  which  have  t)een  fairly  allowed. 

In  the  present  case,  the  government,  to  sustain  its  action 
against  the  defendant,  gives  in  evidence  a  treasury  account 
duly  certified.  This  dtcount,  so  far  as  it  represents  the  official 
action  of  the  treasury,  is  made  evidence  by  law ;  but  it  contains 
several  items  of  debits,  which,  unsupported  by  pther  evidence, 
are  not  proved  by  the  transcript.  Now,  must  these  items  be 
admitted  by  the  defendant,  if  he  claim  the  credits  which  have 
been  allowed  him  in  the  same  account?  Thecredits  have  been 
duly  examined  and  sanctioned,  and  the  law  mai;.es  them  evi- 
dence for  the  defendant  as  well  as  .the  plaintiffii ;  but  the  items 
objected  to,  though  charged  in  the  same  account,  are  not 
thereby  made  evidence,  and  without  further  proof  they  must 
be  rejected  by  the  court.  Would  not  the  rule  be  as  novel  as 
unjust,  which  should  require  the  defendant,  in  a  case  like  thifl^ 
to  admit  debits  against  him,  unsupported  by  proof,  if  he  claims 
credits  in  the  same  account,  properly  entered  and  legally  proved. 
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The  law  has  prescribed  ihe  mode  by  which  treasury  accounts 
shall  be  made  evidence,  and  whilst  an  individual  may  claim 
the  benefit  of  this  rule,  the  government  can  set  up  no  exemp- 
tion from  its  operation.  In  the  performance  of  their  official 
duty,  the  treasury  officers  act  under  the  authority  of  law ;  their 
acts  are  public,  and  affect  the  rights  of  individuals  as  well  as 
those  of  the  government.  In.  the  adjustment  of  an  account, 
they  sometimes  act  judicially,  and  their  acts  are  all  recorded 
on  the  books  and  files  of  the  treasury  department.  So  fas  as 
they  act  strictly  within  the  rules  prescribed  for  the  exercise  of 
their  powers,  their  decisions  are,  in  effect,  final ;  for  if  an  ap- 
peal be  made,  they  will  receive  judicial  sanction.  Accounts, 
amounting.to  many  millions  annually,  come  under  the  action 
of  these  officers.  It  is,  therefore,  of  great  importance  to  the 
public  and  to  individuals,  that  the  rules  by  which  they  exer- 
cise their  powers  should  be  fixed  and  known. 

Could  any  thing  be  more  unjust,  than  for  the  government  to 
withhold  from  an  individual  credits,  which  its  own  officers  had 
decided  and  certified  to  be  just  and  legal,  until  he  should  admit 
certain  charges  made  against  him,  but  which  are  unsupported 
by  evidence  t  On  wliat  most  the  defendant  rely  to  establish 
his  credits  in  this  case  ?  The  transcript  of  the  treasury  ?  His 
vouchers  are  in  the  treasury,  and  having  been  allowed,  must 
remain  on  file ;  and  he  can  only  ask  the  accounting  officers 
for  the  evidence  of  this  allowance.  Had  his  vouchers  been 
rejected,  be  might  have  obtained  them  from  the  department, 
and  submitted  them  to  the  jury  which  tried  his  cause  in  the 
circuit  court.  And  may  the  evidence  of  this  allowance  be 
withheld  unless  the  defendant  shall  admit  certain  items  as 
debits  which  are  unsupported  by  proof?  But  still  more  than 
this,  when  the  evidence  is  before  the  jury,  introduced  by  the 
plaintifib  and  relied  on  by  them,  may  they  withdraw  the  credit 
side  of  the  account,  because  the  defendant  will  not  consent  to 
be  charged  with  certain  items,  illegally. 

The  defendant  is  uriquestionably  entitled  to  the  evidence  of 
the  decision  of  the  treasury  officers  upon  his  vouchers,  without 
reference  to  the  charges  made  against  him.  And  in  this  suit, 
he  may  avail  himself  of  that  decision,  without  in  any  degree 
restricting  his  right  to  object  against  any  improper  charges- 
The  credits  were  allowed  to  the  defendant  on  the  vouchers  alone, 
VOL.  vin. — 2  Y 


S86  SUPREME  COURT. 

[Unitad  SUtei  v.  Jones.] 

and  without  reference  to  the  particular  items  of  demand  which 
the  government  might  have  against  him.  And  the  debits,  as 
well  as  the  credits,  must  be  established  on  distinct  and  legal 
evidence. 

It  is  clear  that  the  government  had  no  right  to  garble  the 
treasury  statement  which  was  offered  in  evidence  in  the  cir- 
cuit court,  nor  to  impose  any  condition  on  the  defendant,  in 
claiming  the  credits  which  had  been  allowed  him.  In  every 
treasury  account  on  which  suit  is  brought,  the  law  requires 
the  credits  to  be  stated  as  well  as  the  debits.  These  credits 
the  ofScers  of  the  government  cannot  properly  either  suppress 
or  withhold.  They  are  made  evidence  in  the  case,  and  were 
designed  by  the  law  for  the  benefits  of  the  defendant 

In  neither  of  the  bills  of  exception  does  it  appear  to  this 
court,  that  the  circuit  court  erred  in  their  instructions  to  the 
jury:  their  judgment  must,  therefore,  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washing- 
ton, and  was  argued  by  counsel ;  on  consideration  wbereofy 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed. 


I 
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The  United  States,  plaintiffs  in  error  v.  Walter  Jones, 

ADMINISTRATOR  DE  BONIS  NON  OF  BeNJAMIN  6.  OrR. 

O.  made  a  contract  with  the  goTernlkient  to  tupply  the  troopt  of  the  United 
States  with  ratipne  within  a  certain  diftrict,  and  executed  a  bond  and  con- 
tract agreeably  to  the  ueeget  of  the  war  department.  The  United  States 
brought  an  action  againet  O.  on  the  bond,  and  gave  in  evidence  the  con- 
tract annexed  to  the  bond,  and  a  treasury  statement,  which  showed  a  bal- 
ance against  O.  The.  United  States  also  gave  in  evidence  another  tran- 
■eriptto  prove  that  O.,  under  a  previous  acoounti  had  been  paid  a  balance 
of  nineteen  thousand  one  hundred  and  forty-nine  dollars  and  one  cent, 
stated  to  be  due  to  him,  which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  indorsed  on  the  back  of  the  account. 
The  circuit  court  instructed  the  jury,  that  the  second  transcript  was  not 
eridence,  per  se,  to  establish  the  items  charged  to  O. 
Held :  That  there  was  no  error  in  this  instruction. ' 

The  counsel  for  the  United  States  also  gave  in  evidence  the  power  of  attor- 
ney to  R.  Smith,  and  his  receipt,  proved  by  Smith,  that  the  money  received 
by  him,  under  the  said  power  of  attorney,  was  applied  to  the  credit  of  O. 
in  the  Bank  of  the  United  States  at  Washington ;  which  payment  the 
witness  supposed  was  made  known  to  O.,  though  he  could  not  speak  posi- 
tiTely  on  the  subject,  as  he  did  not  communicate  the  information  to  him. 
And  the  counsel  who  offered  this  evidence  stated,  that  he  offered  it  to  show 
that  the  accounts  between  O.  and  the  govemnfent,  under  the  contract  of 
the  15th  of  January  1817,  had  been  settled  up  to  tliat  time,  and  that  the 
balance  of  nineteen  thousand  one  hundred  and  forty -nine  dollars  and  one 
cent  had  been  paid  to  Smith,  as  the  agent  of  O.,  and  that  he  offered  the 
evidence  for  no  other  purpose.    The  counsel  for  the  United  States  then 
gave  in  evidence  to  the  jury,  a  subsequent  account  between  O.  and  the 
government,  under  the  contract.    And,  on  the  prayer  of  the  defendant, 
the  circuit  court  instructed  the  jury,  ^j  that  the  said  accounts  wore  not  com- 
petent per  se,  upon  which  to  charge  the  defendant  or  his  intestate  for  any 
gums  therein  contained,  further  than  the  mere  payment  of  money  from  the 
treasury  to  the  said  intestate,  or  to  his  authorised  agent." 
By  the  court :  The  items  embraced  by  this  instruction  were  charges  made 
against  O.  for  the  acts  of  certain  persons,  alleged  to  be  his  agents,  witliout 
annexing  to  the  transcript  copies  of  any  papers  showing  their  agency,  or 
offsring  any  proof  that  they  acted  under  the  authority  uf  O. :  Uie  circuit 
court,  therefore,  properly  instructed  the  jury,  that  the  transcript,  per  se,  did 
not  prove  these  items. 
The  plaintiffs  then  proved  by  R.  S.  that  he  received,  as  the  agent  of  O.  six 
thousand  thrae  hundred  and  fifty  dollara  and  ninety-nine  cents,  on  warrant 
No.  5471,  under  tlie  contract,  and  that  tlie  same  was  applied  to  the  credit  of 
O.  in  the  Bank  of  the  United  States,  at  Washington,  of  which  payment  the 
witness  believed  O.  had  notice.    The  counsel  for  the  plaintiffs  stated,  that 
they  confined  their  claim  to  the  above  item,  which  was  (he  first  one  charged 
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in  the  treasury  account  exhibited.    The  couneel  for  the  defendaat  then 
roored  the  court  to  instruct  the  jury,  that  this  account,  aa  also  the  preced- 
ing one  offered  in  evidence  by  the  plaintiffs,  was  evidence  for  the  defendant, 
for  the  items  of  credits  contained  in  either ;  and  that  in  claiming  them,  ha 
did  not  admit  the  debits ;  which  instruction  was  given  by  the  court  and  to 
which  an  exception  was  taken. 
By  the  court :  This  instruction  involves  the  same  question  which  has  already 
been  decided,  between  the  same  psrties,  at  the  present  term.    There  was 
no  error,^  in  giving  the  instruction. 
In  the  further  progress  of  thctrial,  the  plaintiffs  offered  to  withdraw  fnm 
the  jury  the  said  two  accounts  mentioned  in  the  preceding  exception,  and 
all  the  evidence  connected  with  said  accounts,  to  which  the  defendant's 
counsel  objected,  and  the  court  refused  the  motion. 
By  the  court :  A  treasury  account  which  contains  credits  as  well  aa  debits,  is 
evidence  for  the  defendant  as  well  as  the  government ;  and  unless  there  be 
an  abandonment  of  the  suit  by  the  counsel  for  the  government,  it  has  no 
right  to  withdraw  from  the  jury,  any  part  of  the  credits  relied  on  by  th« 
defendant. 
The  circuit  court,  on  the  prayer  of  the  defendant,  instructed  the  jury,  that  the 
transcript  from  the  books  and  proceedings'of  the  irea8ury,can  only  be  re- 
garded as  establishing  such  of  the  itema  of  debit,  in  ^he  account  stated  in  the 
said  transcript,  as  are  for  moneys  disbursed  through  the  ordinary  ehannele 
of  the  treasury  department,  where  the  tmiuHictions  are  ahown  by  its  bookfl, 
and  where  the  officers  of  the  department  must  have  had  official  knowledge 
of  the  facts  stated :  but  that  the  franacript  ia  evidence  for  the  defendant  of 
the  full  amount  of  the  credits  therein  stated ;  and  that,  by  relying  on  the 
said  transcript,  as  evidence  of  such  credits,  the  defendant  does  not  admit 
the  correctness  of  any  of  the  debits  in  the  said  account,  of  which  the  trans- 
cript is  not,  per  se,  evidence ;  and  that  the  said  transcript  ia  not,  pw  ae,  evi- 
dence of  any  of  the  items  of  debit  therein  stated,  except  the  first. 
By  the  court :  The  vorrectness  of  the  principle  laid  down  by  the  circuit  eowt 
in  this  instruction,  has  been  Recognised  by  this  court,  in  a  case  between  the 
same  parties,  at  the  present  term. 

IN  error  to  the  circuit  court  of  the  United  States  for  the 
county  of  Washington  in  the  District  of  Columbia. 

This  was  an  action  of  debt  instituted  by  the  plaintiffs  in  error 
against  the  defendant's  intestate  Benjamin  O.  Orr  and  two 
others,  on  a  joint  and  several  bond  to  the  United  States,  dated 
15th  January  1817,  in  the  penalty  of  forty  thousand  dollars, 
conditioned  that  the  intestate,  Orr,  should  fulfil  certain  articles 
of  agreement  of  the  same  date,  made  between  the  acting  sec- 
retary of  war  and  the  intestate,  by  which  the  intestate  agreed  to 
supply  the  rations  require<i  for  the  use  of  the  United  States 
troops,  within  the  limits  of  the  states  of  South  Carolina  and 
Georgia,  from  the  1st  of  June  1817,  to  the  31st  of  May  1818, 
inclusive. 
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The  defii^ndant}  after  oyer  of  the  bond  and  condition  and  of 
the  articles  of  agreement,  pleaded  performance^  according  to 
the  true  intent  and  meaning  of  the  condition  of 'the  bond. 

The  plaintiffs  replied  that  the  said  Benjamin  6.  Orr  did  not 
well  and  truly  perform  and  fulfil  the  covenants  and  agreements 
comprised  and  mentioned  in  the  articles  of  agreement  referred 
to  in  the  said  condition  of  the  said  writing  obligatory,  but 
broke  the  said  covenants  and  agreements  in  the  following  in- 
stances, to  wit : 

That  although  the  said  United  Slates  did  advance  ahd  fur- 
nish to  the  said  Benjamin  6.  Orr  divers  large  sums  of  money,, 
at  divers  times,  on  account  of,  and  to  enable  him,  the  said 
Benjamin,  to  carry  into  eflect  the  said  articles  of  agreement, 
which  said  several  sums  of  money  amounted  altogether  to 
the  sum  of  one  hundred  and  nine  thousand  five  hundred  dol- 
lars :  and  although  (he  accounts  of  the  said  Benjamin  Q.  Orr,  in 
relation  to  the  articles  of  agreement  aforesaid,  have  been  duly 
and  finally  settled  by  the  accounting  officers  of  the  govern- 
ment of  the  United  States;  and,  upon  the' said  settlement, 
there  was  found  to  be  due  to  the  United  States,  from  the  said 
Benjamin,  the  sum  of  two  thousand  and  twelve  dollars  and 
thirty-three  cents,  of  which  the  said  Benjamin  had  due  notice: 
Tet  the  said  Benjamin  altogether  failed  to  pay  to  the  United 
States  the  said  sum  of  money,  or  any  part  thereof,  and  the 
same  remains  still  due  and  unpaid  to  the  said  United  States. 

The  defendant  rejoined  that  the  said  Orr  did  not  break  the 
condition  in  manner  or  form ;  and  upon  these  pleadings  i^ue 
was  joined.  In  December  1831,  the  cause  was  tried,  and  a 
verdict,  under  the  charge  of  the  court,  was  rendered  for  the 
plaintiff,  upon  which  judgment  was  entered. 

On  the  trial  of  the  cause,  the  counsel  for  the  United  States 
gave  in  evidence  the  bond  executed  by  the  said  Orr,  with  the 
condition  thereto  annexed,  dated  15th  of  Januaiy  1817;  a  con- 
tract between  the  said  Orr  and  George  Graham,  acting  secre- 
tary of  war,  for  the  supply  and  issue  of  all  the  rations  for  the 
use  of  the  troops  of  the  United  States,  within  the  limits  of  the 
states  of  South  Carolina  and  Georgia,  including  that  part  of 
the  Creek  lands  lying  within  the  territorial  limits  of  Georgia, 
thirty  days  notice  being  given  of  the  post  or  place  where  rations 
juay  be  wanted,  or  the  number  of  troops  to  be  furnished  on 
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their  march,  from  the  Ist  day  of  June  1817  until  the  Slst  day 
of  May  1828  inclusive,  for  prices  fixed  in  the  contract ;  and  an 
account  Current  stated  and  settled  by  the  accounting  officers  of 
the  treasury,  between  the  United  States  and  the  defendant's 
intestate,  on  the  18th  of  August  1820/  upon  which  a  balance 
was  due,  amounting  to  two  thousand  and  twelve  dollars  and 
thirty  cents. 

The  plaintifb'  counsel  also  gave  in  evidence  a  previous  ac^ 
count,  dated  May  11,  1.819,  stated  by  the  proper  accounting 
officers  of  the  treasury,  for  the  purpose  of  proving  that  the 
balance  of  nineteen  thousand  one  hundred  and  forty-nine 
dollars  and  one  cent,  which  appeared  to  be  due  to  him,  bad 
been  paid  to  him  or  his  agent ;  and  produced  the  power  of  attor- 
ney, and  the  receipt  on  the  back  of  the  said  account. 

Annexed  to  the  transcript  from  the  treasury  containing  the 
account,  was  the  following  letter. 

WashmgUniy  6th  May  1819. 
Sir :  I  will  thank  to  pay  to  R.  Smith,  Esq.  any  sum 

which  may  be  found  due  me  on  my  late  Georgia  contract,  to 
the  amount  of,  or  within  the  limit  of  twenty-five  thousand 
dollars,  which  will  cover  the  interest  which  has  accrued  upon 
the  drafts  heretofore  conditionally  accepted  of,  as  well  as  the 
principal,  and  obligCi? 

Yours,  &c. 

Benjamin  G.  Orr. 
To  the  Honourable  the  Secretary  ai  Wary 

or  person  acting  for  him. 
On  the  l)ack  of  the  transcript  was  the  following  receipt 
Received,  May   14,   1819,  warrant  numbered    3944,  for 
$19,149  01,  in  full  of  the  within  account. 

Among  other  debits  in  the  account  were  the  following : 
1817.     To  account  transferred  from  the  books  of  the  second 
auditor,  for  this  sum,  standing  to  his  debit  on  those  of  this 
office— $15,000. 

1817.  Sept.  19,  for'  warrant  No.  972,  for  payment  of  his 
draft,  favour  R.  Smith,  dated  22d  July  1817,  on  account  of  d<}. 
—$20,000. 

1817.  Nov.  6,  for  warrant  No.  1219,  for  payment  of  his. 
draft,* favour  R.  Smith,  dated  20th  September  1817,  on  account 
of  do.— $12,000. 
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1819.  May  14,  to  warrant  of  the  treasurer.  No.  3944,  for 
this  eum,  paid  R.  Smith,  per  order  of  B.  G.  Orr — ^$19,149  01. 

And  the  defendant  thereupon  prayed  the  court  that  the  said 
account  last  mentioned,  was  not  evidence  per  se  that  certfia 
charges  in  said  account  were  correctly  chargeable  to  the  said 
contractor;  which  opinion  the  court  gave;  to  which  opinion 
ttie  counsel  for  the  plaintiffl  excepted. 

The  court  charged  the  jury  that  the  accounts  produced  in 
evidence  by  the  United  States  were,  evidence  for  the  defendant 
of  all  the  items  of  credit  therein  contained ;  and  that  the  de- 
fendant, by  referring  to  and  relying  on  them  as  evidence  for 
that  purpose,  did  not  admit  the  correctness  of  any  of  the  debits 
therein  ot  which  the  account  was  not  per  se  evidence,  nor  make 
the  same  evidence  before  the  jury. 

To  these  instructions  the  plaintifis  excepted. 

The  plaintifis  prosecuted  this^writ  of  error. 

The  caqe  was  argued  by  Mr  Butler,  attorney-general,  for  the 
United  States ;  and  by  Mr  Coxe  and  Mr  Jones,  for  the  defen- 
dant. 

For  the  United  States,  it  was  contended,  that  the  judgment 
of  the  circuit  couH  ought  to  be  reversed  for  the  following  rea- 
sons. 

I.  The  account  stated  was,  under  the  acts  of  congress,  and 
the  provisions  of  the  contract,  competent  evidence  to  charge 
the  defendant — 

1st.  With  all  the  items  of  charge  therein  contained;  and  if 
not,  then : 

2d.  It  was,  at  all  events,  sufficient  to  charge  him  with  the 
moneys  received  on  the  various  warrants  specified  in  the  ac- 
count. 

II.  The  court  erred  in  its  decision  on  the  second  point  above 
stated— 

let.  The  account  was  one  entire  document,  and'  the  defen- 
dant, if  he  elected  to  rely  on  any  part  thereof,  was  bounds 
by  the  general  rules  of  evidence,  to  take  the  whole  as  evi- 
dence, so  far  as  it  was  pertinent  to  the  subject  matter  of  the 
suit. 

ftd.  There  is  the  more  reason  for  adhering  to  tlie  general 
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rule  in  this  case,  because  the  account  was  stated  by  a  public 
officer,  to  whom,  by  law,  and  by  the  contract  of  the  parties^ 
the  duty  of  settling  the  accounts  in  question  was  to  be  re- 
ferred. 

The  Attorney-General  argued,  that  the  treasury  statement 
exhibited  and  read  in  evidence  on  the  trial  of  the  cause,  ought 
to  have  been  admitted  as  prima  facie  evidence  of  the  bahince 
due  to  the  United  States.  Large  sums  were  admitted  to  have 
been  received  by  Orr;  and  this  was  sufficient  to  authorise  the 
admission  of  other  items  in  the  accounts,  not  included  in  those 
-sums.  These  items  were  charges,  in  some  instances,  for 
sums  paid  on  warrants  drawn  in  favour  of  the  contractor,  and 
in  others,  for  sums  paid  also  on  warrants,  in  favour  of  other 
'  persons  under  his  authority. 

He  cited  the  acC^  of  congress  relative  to  the  settlement  of 
public  accounts.  Act  of  1792, 2  Laws  U.  S.  SOS ;  Act  of  1797, 
2  Laws  U.  S.  694 ;  Act  of  1795,  2  Laws  U.  S.  502 ;  Act  of  July 
16, 1798, 3  Laws  U.  S.  114;  Act  of  S  March  1817, 6  Laws  U.  6. 

By  the  act  of  1817,  all  accounts  for  aimy  supplies  are  to  be 
settled  at  the  treasury  department,  and  the  third  auditor  is 
particularly  charged  with  the  settlement  of  army  accounts. 
This  act  refers  to  the  law  of  1799,  and  adopts  it  as  applying  to 
accounts  to  be  settled  by  the  third  auditor ;  and  the  law  of  1797 
'  makes  the  books  and  proceedings  of  the  treasury  evidence. 

The  auditor  had  a  right  to  charge  the  defendant's  intestate 
for  warrants  drawn  in  favour  of  other  persons  on  his  contract. 
He  was  bound,  and  had  authority  to  inquire,  whether  the  ad- 
vances were  made  on  the  contract,  and  by  his  order.  He 
must  have  had  evidence  of  the  money  having  been  drawn  by 
such  order. 

The  transcript  was  certainly  evidence,  and  was  so  admitted ; 
and  the  whole  question  in  the  court  below  was  as  to  the  eflfect 
of  that  evidence.  If  it  was  evidence  of  money  paid  to  Orr 
himselfi  it  must  be  evidence  of  money  paid  to  others  by  his 
order. 

The  vouchers  for  the  payment  to  Richard  Smith,  of  nineteen 
thousand  one  hundred  and  forty-nine  dollars  and  ohe  cent, 
must  have  been  left  in  the  office,  and  have  been  the  authority 
on  which  the  payment  is  made.    The  warrant  for  the  account 
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mvBi  have  shown  the  authority  by  which  the  money  was  paid, 
and  t)iis  was  apparent  upon  it,  viz.  the  orders  in  favour  of 
Richard  Smith  and  others. 

It  could  not  have  been  the  exclusive  object  of  the  act  of 
congress  making  the  transcript  evidence  to  supersede  the  ne- 
cessity of  producing  the  original  books. 

The  whole  suras  charged  in. the  account  growing  out  of 
the  warrants,  stand  on  the  same  ground,  and  come  within 
the  ordinary  official  action  of  the  auditor ;  and  the  whole  ac- 
count,  thus  entered,  should  have  been  admitted  as  proved, 
prima  facie. 

The  Attorney-Gteneral  referred  to  the  case  of  the  United 
States  V.  Buford,  3  Peters  13,  and  contended  that  the  princi- 
ples laid  down  by  the  court  in  that  case  had  no  application  to 
the  present  question. 

Upon  the  second  exception,  it  was  argued,  that  the  permiss- 
ion to  use  a  part  of  the  account  in  his  favour,  by  the  defendant, 
and  yet  to  deny  that  the  other  parts  of  the  same  account 
were  evidence  against  him,  was  contrary  to  the  established 
rules  of  evidence.  Cited  :  1  Wash.  C.  C.  R.  344 ;  Bell  v. 
Davidson,  3  Wash.  C.  C.  R.  328.  The  whole  transcript  was 
one  paper,  and  all  its  contents  should  have  been  taken  together. 

Mr  Coxe  and  Mr  Jones,  contra  : 

The  principles  involved  in  this  case  are  of  general  impoit- 
ance.  In  the  cases  of  The  United  States  v.  Fillebrown,  7 
Peters  28;  Th3  United  States  v.  M'Daniel,  7  Peters  !,  and 
The  United  States  v.  Ripley,  7  Peters  18,  the  same  questions 
were  under  examination.  The  decisions  of  the  court  in  these 
cases  are  decisive  upon  the  matters  now  presented  for  their  con- 
sideration. 

The  transcript  was  admitted  as  competent  evidence,  but  the 
question  was  as  to  the  effect  of  the  evidence:  what  did  it 
prove?  The  act  of  congress  of  1797  makes  the  treasury 
transcripts  evidence ;  but  this  was  for  the  purpose,  only,  of  sub- 
stituting the  transcripts  for  the  original  books  and  accounts  of 
the  treasury. 

The  books,  if  produced,  would  only  be  evidence  of  the 
money  paid  on  the  warrant,  which  is  very  special ;  and  the 
receipt  is  given  on  the  warrant,  which  receipt  authorises  the 
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charge  against  the  party  to  whom  the  money  was  paid.  But 
it  furnishes  no  evidence  to  charge  any  other  person.  The 
authority  given  by  Oit  to  some  person  to  receive  money,  is  not 
a  proceeding  at  the  treasury,  or  to  be  proved  by  a  transcript 
Cited :  The  United  States  v.  Buford,  3  Peters  29, 6  Peters  172, 
201 ;  also,  the  case  of  Randolph,  decided  by  Mr  Chief  Justice 
Marshall  and  Judge  Barbour,  in  Virginia,  in  18SS. 

The  balance  of  the  account  transferred  from  the  books  of  the 
second  auditor,  cannot  be  proved  by  its  entry  in  the  transcript 
The  transcript  of  the  account  should  have  been  produced,  and 
it  could  be  seen  from  it,  which  part  of  the  sum  claimed  as  the 
balance,  was  proved  by  it  Its  introduction  in  this  form  as 
an  item  of  debit  can  have  no  effect 

As  to  the  second  exception.  The  general  rule  of  evidence 
which  obliges  a  party  who  introduces  a  piece  of  evidence,  to 
take  the  whole  together,  is  distinguishable  from .  the  fule 
which  sanctions  the  claim  of  the  defendant  to  the  credits  in 
the  account,  without  admitting  the  debits.  In  this  case,  the 
plaintiff  introduced  the  account.  It  contained  the  admissions 
of  the  United  States,  that  the  defendant  was  entitled  to  cer- 
tain credits.  They  had  been  established  by  vouchers,  which 
were  retained  by  the  treasury  department.  The  defendant 
had  a  right  to  call  upon  the  treasury  department  for  a  list  of 
these  credits,  without  their  being  connoted  with  an  account 
containing  charges  against  him.  They  are  not  conditional 
credits,  or  such  as  the  United  States  allowed  in  the  event  of 
the  debits  being  admitted.  They  are  independent  and  abso- 
lute charges  against  the  United  States,  and  have  no  other 
connection  with  the  debits  against  the  defendant,  than  that 
they  arose  out  of  the  same  transaction. 

The  exception  allowed  by  Judge  Washington,  in  the  circuit 
court  of  Pennsylvania,  (Bell  v.  Davidson,  S  Wash.  C.  C.  R. 
828)  was  the  principle  claimed  for  the  defendant. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 
This  suit  was  originally  brought  by  the  plaintiffii,  against 
Benjamin  6.  Orr,  who  has  since  deceased,  in  the  circuit  court 
of  the  United  States  fox  the  District  of  Columbia,  to  recover  the 
balance  of  a  treasury  settlement,  charged  against  him  on  .the 
books  of  the  treasury  department.    At  the  trial,  several  excep- 
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tions  were  taken  to  the  instruction  of  the  court  to  the  jury, 
and  those  exceptions  are  brought  before  this  court,  for  their 
decision,  by  a  writ  of  error. 

On  the  15th  of  January  1817,  Orr  made  a  contract  with  the 
government,  to  supply  the  troops  of  the  United  States  with 
rations,  &c.  within  a  certain  district,  and  executed  a  bond  and 
contract,  agreeably  to  the  usages  of  the  war  department,  in 
such  cases. 

The  action  was  brought  upon  the  bond,  and  at  the  trial,  the 
plaintiffs  gave  in  evidence  the  contract  annexed  to  the  bond, 
and  a  treasury  statement,  which  showed  a  balance  against 
Orr  of  two  thousand  and  twelve  dollars  and  thirty-two  cents. 

And  the  plaintiffs  also  gave  in  evidence  another  transcript, 
in  order  to  prove  that  Orr,  under  a  previous  account  with  the 
United  States,  had  been  paid  a  balance  of  nineteen  thousand 
one  hundred  and  forty-nine  dollars  and  one  cent,  stated  to  be 
due  to  him,  which  was  paid  to  his  agent,  under  a  power  of 
attorney,  and  the  receipt  for  the  same  was  indorsed  on  the  back 
of  the  accounu  And  the  court,  on  the  prayer  of  the  defend- 
ant, instructed  the  jury,  that  this  second  transcript  was  not 
evidence,  per  se,  to  establish  all  the  items  charged  to  the 
defendant ;  to  which  instniction  the  plaintiffs  excepted. 

The  item  principally  objected  to,  was  paid  to  Richard  Smith, 
as  the  agent  of  Orr.  In  proof  of  this  agency,  the  following 
letter  was  relied  on,  and  which  was  annexed  to  the  transcript 
"Wa8hington,6th  May  1819.  Sir:  I  will  thank  to  pay  to 
R.  Smith,  Esquire,  any  sum  which  may  be  found  due  me  on 
my  late  (Jeorgia  contract,  to  the  amount  of,  or  within  the 
limit  of  twenty-five  thousand  five  hundred  dollars,  which  will 
cover  the  interest  which  has  accrued  upon  the  drafts  heretofore 
conditionally  accepted  of,  as  well  as  the  principal ;  and  oblige 
yours,  &c."  Signed  "Benjamin  G.  Orr,**  and  directed  to  the 
secretary  of  war. 

On  the  back  of  the  transcript  was  indorsed  the  following 
receipt,  "Received,  May  4th  1819,  warrant  numbered  3944, 
for  nineteen  thousand  one  hundred  and  forty-nine  dollars  and 
one  cent,  in  full  of  the  within  account.  Signed,  Richard 
Smith.** 

Orr*8  contract  commenced  on  the  Istday  of  June  1817,  and 
terminated  on  the  Slst  day  of  May  1818. 
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It  appears,  therefore,  that  at  the  time  the  above  order  was 
given  to  Smith,  the  contract  of  Orr  had  expired  nearly  a  year. 
The  order  requested  the  secretary  of  war  to  pay  any  fum  that 
might  be  due  on  the  contract,  not  exceeding  a  specified  amount. 
Under  this  authority  the  government  could  not  pay  to  Smith, 
60  as  to  charge  Orr,  a  larger  sum  than  was  due  on  his  con- 
tract. It  was  neither  the  expectation  of  Smith  to  receive,  nor 
the  intention  of  Orr  to  pay  a  greater  amount  than  was  due  on 
his  contract ;  and  for  any  payment  beyond  this,  the  government 
roust  look  to  the  agent,  and  not  to  Orr,  for  repayment. 

It  therefore  appears  that  the  circuit  court  did  not  err  in  their 
instruction,  above  stated,  to  the  jury. 

The  counsel  for  the  United  States,  in  addition  to  the  above 
transcript,  the  power  of  attorney  to  Smith,  and  his  receipt, 
proved,  by  Smith,  that  the  money  received  by  him  under  the 
said  power  of  attorney,  was  applied  to  the  credit  of  Orr,  in  the 
Bank  of  the  United  States,  at  Wasliington  ;  which  payment, 
the  witness  supposed  was  made  known  to  Orr,  though  he 
could  not  speak  positively  on  the  subject,  as  he  did  not  com- 
municate the  information  to  him. 

And  the  counsel  who  offered  this  evidence  stated,  that  he 
offered  it  to  show  that  the  accounts  between  Orr  and  the  gov- 
ernment, under  the  contract  of  the  15th  of  January  1817,  had 
been  settled  up  to  that  time,  and  that  the  balance  of  nineteen 
thousand  one  hundred  and  forty-nine  dollars  and  one  cent  had 
been  paid  to  Smith  as  the  agent  of  Orr ;  and  that  he  ofiered 
the  evidence  for  no  other  purpose. 

The  counsel  for  the  United  States  then  gave  in  evidence  to 
the  jury,  a  subsequent  account  between  Orr  and  the  govern- 
ment, under  the  above  contract.  And  on  the  prayer  of  the 
defendant,  the  court  instructed  the  jury,  "  that  the  said  ac- 
counts were  not  competent,  per  se,  upon  which  to  charge  the  ' 
defendant  or  his  intestate,  for  any  sums  therein  contained,  fur- 
ther than  the  mere  payment  of  money  froni  the  treasury  to  the 
said  intestate,  or  to  his  authorised  agent.'* 

The  items  embraced  by  this  instruction  were  charges  made 
against  Orr  for  the  acts  of  certain  persons  alleged  to  be  bis 
agents,  without  annexing  to  the  transcript  copies  of  any  pa- 
pers showing  their  agency,  or  offering  any  proof  that  they  acted 
under  the  authority  of  Orr  ;  the  circuit  court,  therefore,  pro- 
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perly  inslructed  the  jury,  that  the  transcript,  per  se,  did  not 
prove  these  items. 

The  plaintifis  then  proved  by  Richard  Smith,  that  he  re- 
ceived, as  the  agent  of  Orr,  six  thousand  three  hundred  and 
fifty  dollars  and  ninety-nine  cents,  on  wairant  No,  6471, 
under  the  contract,  and  that  the  same  was  applied  to  the  credit 
of  Orr,  in  the  Bank  of  the  United  States  at  Washington,  of 
which  payment  the  witness  believed  Orr  had  notice. 

The  counsel  for  the  plaintifis  stated,  that  they  confined 
their  claim  to  the  above  item,  which  was  the  first  one  charged 
in  the  treasury  account  marked  A.  And  the  counsel  for  the 
defendant  then  moved  the  court  to  instruct  the  jury,  that 
this  account,  as  also  the  preceding  one  offered  in  evidence  by 
the  plaintilBTs,  was  evidence  for  the  defendant,  for  the  items  of 
credits  contained  in  either,  and  that  in  claiming  them,  he  did 
not  admit  the  debits;  which  instruction  was  given  by  the  court, 
and  to  which  an  exception  was  taken. 

This  instruction  involves  the  same  question  which  has  al- 
ready been  decided,  between  the  same  parties,  at  the  present 
term.     There  was  no  error  in  giving  the  instruction. 

In  the  further  progress  of  the  trial,  the  plaintifib  offered  to 
withdraw  from  the  jury  the  said  two  accounts  mentioned  in 
the  preceding  exception,  and  all  the  evidence  connected  with 
said  accounts ;  to  which  the  defendant's  counsel  objected ;  and 
the  court  refused  the  motion. 

A  treasury  account  which  contains  credits  as  well  as  debits, 
is  evidence  for  the  defendant  as  well  as  the  government ;  and, 
unless  there  be  an  abandonment  of  tbe  suit  by  the  counsel  for 
the  government,  it  has  no  right  to  withdraw  from  the  jury  any 
part  of  the  credits  relied  on  by  the  defendant. 

The  next  and  last  instniction  given  by  the  court  on  the 
prayer  of  the  defendant,  and  to  which  the  plaintiffs  excepted, 
was,  **  that  the  said  transcript  A,  from  the  books  and  pro- 
ceedings of  the  treasury,  can  only  be  regarded  as  establishing 
such  of  the  items  of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbuised  through  the  ordinary 
channels  of  the  treasury  department,  where  the  transactions  are 
shown  by  its  books,  and  where  the  ofiScers  of  the  department 
must  have  had  official  knowledge  of  the  facts  stated  ;  but  that 
the  transcript  is  evidence  for  the  defendant  of  the  full  amount 
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It  appears,  therefore,  that  at  the  time  the  above  order  was 
given  to  Smith,  the  contract  of  Orr  had  expired  nearly  a  year. 
The  order  requested  the  secretary  of  war  to  pay  any  ntm  that 
might  be  due  on  the  contract,  not  exceeding  a  specified  amount. 
Under  this  authority  the  government  could  not  pay  to  Smith, 
so  as  to  charge  Orr,  a  larger  sum  than  was  due  on  his  con- 
tract. It  was  neither  the  expectation  of  Smith  to  receive,  nor 
the  intention  of  Orr  to  pay  a  greater  amount  than  was  due  on 
his  contract ;  and  for  any  payment  beyond  this,  the  government 
must  look  to  the  agent,  and  iiot  to  Orr,  for  repayment. 

It  therefore  appears  that  the  circuit  court  did  not  err  in  their 
instruction,  above  stated,  to  the  jury. 

The  counsel  for  the  United  States,  in  addition  to  the  above 
transcript,  the  power  of  attorney  to  Smith,  and  his  receipt, 
proved,  by  Smith,  that  the  money  received  by  him  under  the 
said  power  of  attorney,  was  applied  to  the  credit  of  Orr,  in  the 
Bank  of  the  United  States,  at  Washington  ;  which  payment^ 
the  witness  supposed  was  made  known  to  Orr,  though  he 
could  not  speak  positively  on  the  subject,  as  he  did  not  com- 
municate the  information  to  him. 

And  the  counsel  who  offered  this  evidence  stated,  that  he 
offered  it  to  show  that  the  accounts  between  Orr  and  the  gov- 
ernment, under  the  contract  of  the  15th  of  January  1817,  had 
been  settled  up  to  that  time,  and  that  the  balance  of  nineteen 
thousand  one  hundred  and  forty«nine  dollars  and  one  cent  had 
been  paid  to  Smith  as  the  agent  of  Orr ;  and  that  he  offered 
the  evidence  for  no  other  purpose. 

The  counsel  for  the  United  States  'then  gave  in  evidence  to 
the  jury,  a  subsequent  account  between  Orr  and  the  govern- 
ment, under  the  above  contract.  And  on  the  prayer  of  the 
defendant,  the  court  instructed  the  jury,  **  that  the  said  ac- 
counts Were  not  competent,  per  se,  upon  which  to  charge  the 
defendant  or  his  intestate,  for  any  sums  therein  contained,  fur- 
ther than  the  mere  payment  of  money  from  the  treasury  to  the 
said  intestate,  or  to  his  authorised  agent." 

The  items  embraced  by  this  instruction  were  charges  made 
against  Orr  for  the  acts  of  certain  persons  alleged  to  be  his 
agents,  without  annexing  to  the  transcript  copies  of  any  pa- 
pers showing  their  agency,  or  offering  any  proof  that  they  acted 
under  the  authority  of  Orr  ;  the  circuit  court,  therefore,  pro- 
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perly  inslructed  the  jury,  that  the  transcript,  per  sc,  did  not 
prove  these  items. 

The  plaintiffs  then  proved  by  Richard  Smith,  that  he  re- 
ceived, as  the  agent  of  Orr,  six  thousand  three  hundred  and 
fifty  dollars  and  ninety-nine  cents,  on  warrant  No.  6471, 
under  the  contract,  and  that  the  same  was  applied  to  the  credit 
of  Orr,  in  the  Bank  of  the  United  States  at  Washington,  of 
which  payment  the  witness  believed  Orr  had  notice. 

The  counsel  for  the  plaintiffs  stated,  that  they  confined 
their  claim  to  the  above  ilem,  which  was  the  first  one  charged 
Iq  the  treasury  account  marked  A.  And  the  counsel  for  the 
defendant  then  moved  the  court  to  instruct  the  jury,  that 
this  account,  as  also  the  preceding  one  offered  in  evidence  by 
the  plaintiffs,  was  evidence  for  the  defendant,  for  the  items  of 
credits  contained  in  either,  and  that  in  claiming  them,  he  did 
not  admit  the  debits;  which  instruction  was  given  by  the  court, 
and  to  which  an  exception  was  taken. 

This  instructioQ  involves  the  same  question  which  has  al- 
ready been  decided,  between  the  same  parties,  at  the  present 
term.  There  was  no  error  in  giving  the  instruction. 
.  In  the  further  progress  of  the  trial,  the  plaintifib  offered  to 
withdraw  from  the  jury  the  said  two  accounts  mentioned  in 
the  preceding  exception,  and  all  the  evidence  connected  with 
said  accounts ;  to  which  the  defendant's  counsel  objected ;  and 
the  court  refused  the  motion. 

A  treasury  account  which  contains  credits  as  well  as  debits, 
is  evidence  for  the  defendant  as  well  as  the  government ;  and, 
unless  there  be  an  abandonment  of  tbe  suit  by  the  counsel  for 
the  government,  it  has  no  right  to  withdraw  from  the  jury  any 
part  of  the  credits  relied  on  by  the  defendant. 

The  next  and  last  instruction  given  by  the  court  on  the 
prayer  of  the  defendant,  and  to  which  the  plaintiiis  excepted, 
was,  **  that  the  said  transcript  A,  from  the  books  and  pro- 
ceedings of  the  treasury,  can  only  be  regarded  as  establishing 
such  of  the  items  of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbuised  through  the  ordinary 
channels  of  the  treasury  department,  where  the  transactions  are 
shown  by  its  books,  and  where  the  ofiicers  of  the  department 
must  have  had  official  knowledge  of  the  facts  stated  ;  but  that 
the  transcript  is  evidence  for  the  defendant  of  the  full  amount 
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of  the  credits  there  instated ;  and  that,  by  relying  on  the  said 
transcript,  as  evidence  of  such  credits,  the  defendant  does  not 
admit  the  correctness  of  any  of  the  debits  in  the  said  account, 
of  which  the  transcript  is  not,  per  se,  evidence ;  and  that  the 
said  transcript  is  not,  per  se,  evidence  of  any'of  the  items  of  debit 
therein  stated,  except  the  first." 

The  correctness  of  the  principle  laid  down  by  the  court,  in 
this  instruction,  I;)as  been  recognised  by  this  court,  in  a  case 
between  the  same  parties,  at  the  present  term,  as  above  re- 
ferred to. 

As  this  court  sanctions  all  the  instructions  of  the  circuit  court 
given  to  the  jury,  in  this  case,  at  the  prayer  of  the  defendant, 
and  also  in  refusing  to  instruct  on  the  prayer  of  the  plaintifli^ 
the  judgment  of  the  circuit  court  is,  as  a  matter  of  coum, 
affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washington, 
and  was  argued  by  counsel ;  on  consideration  whereof,,  it  is 
ordered  and  adjudged  by  this  court,  that  the  jud^ent  of  the 
said  circuit  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed. 
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The  United  States,  plaintiffs  in  error  v.  Walter  Jones, 

ADMINISTRATOR  DE  BONIS  NON  OF  BeNJAMIN  G.  OrR. 

The  Same  v.  The  Same. 

A  contract  wu  made  for  the  delivery  of  rations  for  the  aie  of  the  troops  of 
the  United  SUtea,  *<  thirty  daya'  notiee  being  given  of  the  post  or  place 
where  the  rations  may  be  wanted."    In  an  action  on  a  bond  with  sureties 
for  a  balance  claimed  to  be  due  to  the  United  States  by  the  contractori  the 
United  Sutes  introduced  the  testimony  of  a  Mr  Abbott,  and  proved  by  him, 
that  at  the  time  when  contracts  were  made  for  the  supply  of  the  United 
States  troops,  the  contractors  (as  he  believed)  were  then  informed  of  the 
fixed  posts  within  the  limits  of  the  contract,  and  the  number  of  troops  there 
stationed;  and  that  rations  were  to  be  regularly  supplied  by  such  contractor, 
according  to  the  number  of  troops  so  stationed  at  such  places ;  and  that  the 
contractor  was  informed  he  was  to  continue  so  to  do,  without  any  other 
notice  so  to  do ;  and  that  special  requisitions  and  notices  of  thirty  days 
would  be  made  and  given,  for  all  other  supplies  at  other  places  or  posts, 
and  for  any  change  in  the  quantity  of  supplies  which  might  become  neces- 
sary at  the  fixed  posts,  from  a  change  in  the  number  of  troops  stationed  at 
sach  fixed  posts ;  and  that  such  was  the  understanding  at  the  war  depart- 
ment, in  settling  the  accounts  of  contractors.    But  he  did  not  know  of  any 
verbal  explanation  between  the  secretary  of  war  and  Orr  on  this  subject, 
specifying  any  thing  more  or  less,  than  what  the  contract  specified ;  and  he 
did  not  know  that  there  had  been  any  submission  or  agreement  of  contractors, 
to  such  a  construction  of  their  contracts,  but  that  such  was  the  rule  adopted 
by  the  accounting  officers,  in  settling  the  accounts  of  contractors.    The 
defendant,  among  other  things,  introduced  evidence  to  show,  that  the  con- 
tractor always  insisted  on  the  necessity  of  requisitions  and  notices,  accord- 
ing to  the  terms  of  the  contract,  for  supplies  at  all  posts,  before  he  could  be 
charged  with  a  failure ;  and  also  to  show  the  custom  of  making  requisitions, 
and  giving  such  notices  for  supplies  at  all  posts  where  provisions  wore  re- 
quired, and  without  regard  to  thoir  being  old  established  posts,  or  new  ones 
established  aAer  the  contract.    Afler  the  whole  ovidenco  was  closed,  the 
attorney  for  the  United  States  prayed  the  court  to  instruct  the  jury,  *'  that 
it  was  competent  for  them  to  infer  from  the  said  evidence,  that  the  con- 
tractor, in  supplying  the  fixed  posts  as  he  had  before  done  under  his  former 
contract,  and  knowing  thereby  the  number  of  rations  thoro  required,  dis- 
pensed with  any  special  requisition  and  notice,  in  relation  to  such  supplies 
to  said  posts ;  and  in  case  of  failure  to  supply  such  posts,  according  to 
usage  and  knowledge,  is  liable,  under  *he  bond  and  contract  upon  which 
this  action  is  founded."    The  circuit  court  refused  to  give  this  instruction, 
and  the  question  now  is,  whether  it  ought  to  have  boon  given. 
Held :  that  there  was  no  error  in  the  refusal  of  the  circuit  court  to  give  the 

instructions. 
The  sureties  in  tlie  bond  of  a  contractor,  given  to  secure  the  performance  of 


400  SUPREME  COURT- 

[United  States  t.  Joaee.] 

a  contract  Ibr  the  supply  of  rations  for  the  troops  of  the  United 
are  not  responsible  for  any  balance  in  the  hands  of  the  oontraelor,  at  the 
expiration  of  the  contract,  of  adTsnces'made  to  him,  not  on  aooonnt  of  theft 
particular  contract  ezclosiTely,  but  on  account  of  that  and  other  eontiaete, 
as  a  common  fbnd  for  supplies,  where  aeoounts  of  the  supplies,  the  expen- 
ditures and  the  funds,  had  all  been  throughout  blended'  indiscriminately 
by  both  parties,  and  no  separate  portion  had  been  desi^ated,  or  set  apart 
for  the  contract  of  1818. 
To  say  that  the  sureties  in  the  bond  should  be  liable  for  the  whole  beknee, 
would  be  to  say,  that  they  should  be  liable  for  advances  made  under  any 
other  contraeta ;  and  if  not  liable  for  the  whole,  the  very  ease  supposed  in 
the  instruction  precludes  the  possibility  of  any  Isfral  separation  of  the 
items  of  the  balance.  Each  and  all  of  them  are  blended,  per  my  et  per  toot, 
as  a  common  fund.  The  case  indeed,  in  the  principles  which  moat  gotem 
it,  ranges  itself  under  that  large  class  of  cases,  where  a  party,  bound  fior 
the  fidelity  of  a  clerk  or  other  agent  of  A,  as  keeper  of  his  money  or 
accounts,  is  held  not  liable  for  acta  done  as  the  keeper  of  the  mosey  or 
accounts  of  A  and  B.  And  in  the  preeeni  suit  there  is  no  difference  in 
point  of  law  between  the  liability  of  the  principal  and  thst  of  the  soieliee 
upon  the  bond.  It  is  the  same  contract,  as  to  both;  and  binds  both  or 
neither.  The  United  States  are  not,  howcTcr,  without  remedy;  fat  then 
can  be  no  doubt,  that  an  action  in  another  form  would  lie  against  the  con- 
tractor for  any  balance,  however  reoeived,  which  remained  unexpended  in 
his  hands  alter  the  termination  of  the  servioe  for  which  the  advinoeewere 


The  receipts  of  the  contractor,  for  moneys  paid  to  him  by  the  United  States, 
are  prima  facie  evidence  thai  the  money  was  received  by  Him  on  aioeonnt 
of  the  contract,  and  it  is  incumbent,  inaction  on  the  bond  given  with  eve- 
ties  for  the'  iMirfbrmance  of  the  contract,  for  the  parties  to  show  that  the 
money  was  not  paid  on  account  of  the  contract  as  stated  in  the  receipts, 
but  they  are  not  bound  to  show  that  it  was  so  stated  by  mietake  or  design 
on  the  part  of  the  government  and  the  eontraetor,  and  intmided  to  be 
applicable  to  some  other  contract. 

IN  error  to  the  circuit  court  of  the  Unifbd  States  for  the  county 
of  Washington,  in  the  district  of  Columbia. 

The  United  States  instituted  actions  of  debt  upon  two 
joint  and  several  bonds,  dated  9th  February  1818,  in  the  penal 
sum  of  thirty-five  thousand  dollars,  conditioned  that  Benjamin 
0.  Orr,  his  heirs,  executors  or  administrators,  or  any  of  them, 
shall  and  do  in  all  things,  well  and  truly,  observe,  fulfil,  ac- 
complish and  keep  all  and  singular  the  covenants,  conditions 
and  agreements  whatsoever,  which,  on  the  part  and  behalf  of 
the  said  Benjamin  6.  Orr,  his  heirs,  executors  or  administratorB, 
are  or  ought  to  be  observed,  performed,  fulfilled,  accomplished 
and  kept,  comprised  or  mentioned  in  certain  articles  of  agree- 
ment or  contract,  bearing  date  the  9th  day  of  February  1818, 
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made  between  John  C.  Calhoun,  secretary  of  war,  and  the  said 
Benjamin  G.  Orr,  concerning  the  supply  of  rations  to  the  troops 
of  the  United  States,  within  the  state  of  Georgia,  including 
that  part  of  the  Creeks'  land,  lying  within  the  territorial  limits 
of  said  state,  according  to  the  true  intent,  meaning  and  pur- 
port of  the  said  articles  of  agreement  or  contract.*' 

The  defendant  pleaded  performance  in  all  things  to  be  done 
and  performed  according  to  the  tenor  and  effect  of  the  condition 
of  the  bond. 

The  replication  states  that  the  said  Benjamin  G.  Orr,  in  the 
said  condition  mentioned,  did  not  well  and  truly  perform  and 
fulfil  the  covenants  and  agreements  comprised  and  mentioned 
in  the  articles  of  agreement  referred  to  in  the  said  condition  of 
the  said  writing  obligatory ;  but  broke  the  said  covenants  and 
agreements  in  the  following  instances,  to  wit : 

That,  although  the  said- United  States  did  advance  and  fur- 
nish to  the  said  Benjamin  G.  Orr  divers  large  sums  of  money, 
at  divers  times,  on  account  of,  and  to  enable  him,  the  said 
Benjamin,  to  carry  into  effect  the  said  articles  of  agreement, 
which  said  several  sums  of  money  amounted  altogether  to  the 
sum  of  dollars : 

And  although  the  accounts  of  the  said  Benjamin  G.  Orr,  in 
relation  to  the  articles  of  agreement  aforesaid,  have  been  duly 
and  finally  settled  by  the  accounting  officers  of  the  government 
of  the  United  States ;  and,  upon  the  said  settlement,  there 
was  found  to  be  due  to  the  United  States,  from  the  said  Benja- 
min, the  sum  of  dollars. 

Upon  this  replication  issue  was  joined,  and  a  verdict  and 
judgment  rendered  in  favour  of  the  defendant ;  and  in  May 
1831  the  plaintiffs  prosecuted  this  writ  of  error. 

The  provisions  in  this  contract,  made  by  Benjamin  G.  Orr 
and  the  plaintiffs,  upon  which  the  breaches  were  assigned  on 
the  part  of  the  United  Slates,  were  the  following : 

1st.  That  the  said  Benjamin  G.  Orr,  his  heirs,  executors, 
or  administrators,  shall  supply  and  issue  all  the  rations,  to  con- 
sist of  the  articles  hereinafter  specified,  that  shall  be  required 
of  him  or  them,  for  the  use  of  the  United  States,  at  all  and 
every  place  or  places  where  troops  are  or  may  be  stationed, 
marched,  or  recruited,  within  the  limits  of  the  state  of  Georgia, 
including  that  pan  of  the  Creeks'  land  lying  within*  the  terrl- 
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torial  limits  of  said  stale,  thirty  days'  notiee  being  given  of  the 
post  or  place  where  rations  may  be  wanted,  or  the  number  of 
troops  to  be  furnished  on  their  march,  from  the  Ist  day  of  June 
1818,  until  the  Slst  day  of  May  1819,  inclusive. 

3d.  That  supplies  shall  be  furnished  by  the  said  Benjamin 
G.  Orr,  his  heirs,  executors,  or  administrators,  at  the  fortified 
places  and  military  posts  that  are  or  may  be  established  in  the 
limits  aforesaid,  upon  the  requisition  of  the  commandant  of 
the  army  or  a  post,  in  such  quantities  as  shall  not  exceed  what 
is  sufficient  for  the  troops  to  be  there  stationed,  for  the  space 
of  three  months,  in  advance,  in  good  wholesome  provisions, 
consisting  of  due  proportionii  of  all  the  articles  forming  the 
ration. 

5th.  That  the  commanding  general,  or  person  appointed  by 
him,  at  each  post  or.  place,  in  case  of  absolute  failure  or  defici- 
ency in  the  quantity  of  provisions  contracted  to  be  delivered 
and  issued,  shall  have  power  to  supply  the  deficiency  by  pur- 
chase, at  the  risk  and  on  account  of  the  said  Benjamin  6.  Orr, 
his  heirs,  executors,  or  administrators. 

The  breaches  assigned  were:  that,  although  the  United 
States  had  advanced  to  Benjamin  O.  Orr,  at  several  times  after 
the  execution  of  the  contract,  several  sums  of  money  amount- 
ing to  eighty  thousand  dollars,  on  account  of  the  contract  and 
agreement  entered  into  by  him,  yet  he  had  failed  to  furnish 
and  to  supply  to  ilie  said  United  States  the  rations  which  were 
required  to  be  furnished  by  him  under  the  articles  of  agree- 
ment aforesaid,  or  in  any  manner  to  account  with  the  said 
United  States  for  the  said  sums  of  money  so  advanced  and  fur- 
nished to  him  as  aforesaid.  And  by  reason  of  the  said  failure, 
tlie  United  States  were  exposed  to  great  inconvenience,  and  to 
great  and  heavy  losses,  and  were  compelled  to  advance  large 
sums  of  money  for  the  supply  of  the  troops  of  the  United  States^ 
stating  the  several  amounts  advanced,  and  the  places  at  which 
the  provisions  were  supplied. 

The  United  States  further  alleged  and  charged  that  the 
accounts  of  the  said  Orr,  in  relation  to  the  contract  aforesaid, 
have  beei  duly  settled  by  the  accounting  officers  of  tlie 
government  of  the  United  States ;  and  upon  the  said  setde- 
ment,  there  was  found  to  be  due  from  the  said  Orr  to  the  said 
United  States,  the  sum  of  forty^ight  thousand  three  hundred 
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and  eight  dollani  and  forty-eight  cents;  and  that  the  said  Orr 
had  notice  thereof. 

JFour  bills  of  exceptions  were  tendered  on  the  trial  by  the 
plain  tiffs,  to  the  opinion  of  the  court  given  in  charge  to  the 
jury,  and  were  respectively  sealed  by  the  court. 

The  firsts  exception  set  out  the  evidence  given  on  the  part 
of  the  United  States,  consisting  of  the  bond  and  condition,  the 
contract  entered  into  by  Orr,  the  accounts  stated  and  settled 
in  the  proper  departments  of  the  government,  showing  the  ad- 
vances and  payments  of  the  sums  of  money  to  him,  and 
vouchers  and  documents  in  support  of  the  same ;  and  also^ 
evidence  to  show  non-performances  of  the  agreement  to  de- 
liver the  provisions  to  the  troops  of  the  United  States,  at  the 
several  posts  within  the  district  designated  in  the  contract. 

The  account  current  stated  by  the  accounting  ofScers-of 
the  United  States,  charged  the  contractor,  with  three  several 
sums,  amounting  to  eighty  thousand  dollars,  as  follows : 

1818.  Feb.  19,  for  part  of  warrant  No.  1660,  for  the  pay- 
ment  of  his  drafts  in  favour  of  Richard  Smith,  dated  11th  Feb. 
1818,  $55,000 ;  March  6,  for  warrant  No.  1733,  received  by 
bim  on  account,  $15,000 ;  July  2,  for  warrant  No.  2262«  re- 
ceived by  him  on  account,  $10,000— $80,000. 

The  account  also  contained  other  items  of  debit  for  the  cost 
and  expenses  of  supplies  furnished  in  consequence  of  the  as- 
serted failure  of  the  contractor,  amounting,  with  the  advances 
stated,  to  $106,957  19.  Credits  where  allowed  in  the  account 
amounting  to  $58,648  71.  Leaving  a  balance  alleged  to  be 
due  to  the  United  States  of  $48,308  48. 

No  proof  was  offered  of  any  requit^ition  or  notice  to  the  con- 
tractor for  the  supplies  at  the  posts  where  the  failures  were 
alleged  to  have  occurred. 

The  plaintiff  showed,  however,  that  on  the  15th  of  January 
1817,  Benjamin  6.  Orr  contmcted  to  supply  all  rations  re- 
quired for  the  use  of  the  United  States  troops  within  the  limits 
of  South  Carolina  and  Greorgia,  from  the  1st  day  of  June 
1817,  to  the  Slst  day  of  May  1818,  inclusive ;  and  that  in  the 
execution  of.  that  contract,  he  had  become  acquainted  with 
the  number  of  rations  required  at  the  fixed  posts ;  and  evi- 
dence was  also  offered  to  the  jury,  which  was  intended  to 
prove  to  their  satisfaction  on  the  one  side,  that  the  contractor 
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had  dispensed  wiih  any  special  requisition  or  notice,  under  tlie 
last  contract,  and  on  the  other,  that  he  had  always  insisted  on 
the  necessity  of  notice. 

Upon  the  evidence  so  given,  (he  counsel  for  the  United 
States  prayed  the  court  to  instruct  the  jury,  that  it  was  com- 
petent for  them  to  infer  from  the  evidence,  that  the  said  Orr, 
in  supplying  the  fixed  posts  as  he  had  before  done,  under  his 
former  contract,  and  knowing  thereby  the  number  of  rations 
there  require,  dispensed  with  any  special  requisition  and  no- 
tice in  relation  to  inch  supplies'^  to  said  posts,  and,  in  case  of 
failure  to  supply  such  posts  according  to  usage  and  knowledge, 
is  liable,  under  the  bond  and  contract  upon  which  this  action 
is  founded.  Which  last  instruction  the  court  refused  to  give 
in  relation  to  any  of  the  charges  for  failure,  as  aforesaid,  being 
of  opinion  that  the  United  States  were  not  entitled,  under  the 
said  contract^  to  charge  the  said  Orr  for  the  amount  paid  by 
them  fop  provisions,  upon  any  supposed  case  of  absolute  failure 
or  deficiency  in  the  quantity  of  provisions  contracted  to  be  de- 
livered and  issued  by  the  said  Orr,  unless  such  failure  or  defi- 
ciency took  place  aAer  a  requisition  upon  the  said  Orr,  (or  bii 
agent,  duly  authorized  by  him  to  receive  such  requisition) 
made  by  the  commandant  of  the  army  or  a  post,  in  case  the 
provisions  were  wanted  for  a  fortified  place  or  a  military  post ; 
and  in  no  case,  unless  such  failure  or  deficiency  took  place 
after  thirty  days'  notice  had  been  given  to  him,  or  his  said 
agent,  of  the  post  or  place  where  the  rations  were  wanted,  or 
of  the  number  of '*tro6ps  to  be  furnished,  in  case  the  rations 
were  wanted  for  marching  troops. 

To  this  lefusal  the  counsel  of  the  United  States  excepted. 

The  defendant,  after  giving  in  evidence  the  documents  and 
vouchers  in  siipport  of  such  of  the  additional  credits  claimed 
by  him  as  had  been  rejected  and  remarked  upon  by  the  third 
auditor,  contended,  (upon  the  grounds  stated  in  the  foregoing 
exception,  and  upon  the  authority  of  the  court's  said  decision) 
that  all  the  items  of  charg^  against  said  Orr  in  said  official 
accounts,  under  the  contract  of  February  9, 1818,  stated,  except 
the  three  advances  from  the  treasury  of  fifty-five  thousand 
dollars,  fifteen  thousand  dollai-s,  and  ten  thousand  dollars,  fint 
charged,  and  insisted  upon  the  rejection  of  the  same,  and  then 
claimed  to  have  setofl'against  the  said  eighty  thousand  dnUarft, 
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and  to  be  allowed  in  this  suit  the  several  sums  of  money  ad* 
mitted  to  the  credit  of  said  Orr  imder  said  contracts  for  pro- 
visions furnished,  and  expenditures,  upon  abstracts  and  vouch- 
ers by  him  and  his  administrator  exhibited  to  the  third  auditor, 
and  claimed  as  credited  in  said  official  accounts,  disclaiming 
and  deducting  frorp  said  credits  all  such  as  appeared  to  be 
mere  coimter  credits  or  cross  entries  dependant  upon  the  cor- 
responding and  contested  charges  in  said  accounts ;  and  also 
claimed  the  allowance  of  such  of  the  said  additional  credits  as 
had  been  rejected  and  remarked  on  by  the  third  auditor  as 
aforesaid.  Whereupon  the  plaintii&,  by  their  counsel,  made 
the  following  prayer  to  the  court:  That,  as  the  defendant 
has  used  the  account  exhibited  by  the  plaintiffs,  and  have 
claimed  the  credits  therein  stated  as  aljowed  to  the  contractor, 
from  the  jury,  without  offering  any  other  evidence  of  their 
claim  to  such  credits,  then  the  whole  of  said  account  is  to 
go  to  the  jury,  as  well  the  charges  as  the  credits  in  the  said 
account ;  and  if  the  defendant  shall  offer  no  evidence  to  im- 
peach the  items  charged  in  the  account,  they  are  to  be  taken 
as  correct ;  and  that  the  defendant  cannot  rely  on.  the  account 
for  his  credits,  without  being  bound  by  such  entries  of  charge 
as  be  may  be  unable  to  impeach. 

Which  instruction  and  opinion  the  court  refused  to  give  ;  to 
which  refusal  the  attorney  of  the  United  B'ates  excepted. 

The  defendant  prayed  the  court  to  instruct  the  jury  as  fol* 
lows :  That  if  the  jury  find  and  believe  from  the  evidence 
aforesaid,  that  the  three  several  advances  from  the  war  depart- 
ment to  said  Orr,  in  the  said  first  account  above  charged,  to 
the  amount  of  eighty  thousand  dollars,  though  appearing  in 
the  receipts  for  the  same  as  made  on  account  of  this  contract, 
were  nevertheless  advanced  under  an  arrangment  and  under- 
standing between  the  government  and  said  Orr,  to  which  the 
sureties  in  the  bond  now  in  suit  were  in  no  manner  party  or 
privy,  thiit  the  said  sums  of  money  were  to  be  held  by  the 
said  contractor  as  a  common  fund  of  supplies,  as  well  for  the 
forts  and  military  posts  in  Florida,  including  the  subsistence  of 
Indian  prisoners  there,  as  of  the  posts  within  the  state  of 
Georgia  and  the  Creek  lands  within  the  territorial  limits  of 
that  state,  and  to  be  indiscriminately  applied  to  all  or  any  of 
both  Georgia  and  Florida  forts  and  military  posts,  upon  .the 
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terms  and  coDditions  of  this  contract,  as  if  extended  to  the 
Florida  posts ;  and  that  the  said  contractor  was  accordingly 
called  on  and  required,  in  the  execution  of  this  contract,  and  out 
of  the  general  fund  so  advanced  nominally  under  this  contract, 
to  furnish  subistence  as  well  for  the  Florida  posts,  including 
Indian  prisoners  there,  as  for  the  posts  within  the  proper  terri- 
torial limits  of  the  contract,  indiscriminately;  and  that  both 
branches  of  supply  were  blended  in  debits  for  alleged  failures, 
&c.  and  credits  ifor  supplies  in  the  same  official  account  of  ad- 
vances and  expenditures  under  this  contract,  as  kept  at  the 
proper  accounting  departments  of  the  treasury  and  war  depart- 
ments, without  there  having  been  any  specific  part  or  portion  of 
the  said  advances  designated  and  set  apart  for  the  two  branches 
of  supply  and  subsistence,  in  Georgia  and  Florida  respectively% 
Then  the  obligors  in  the  bond  now  in  luit,  or  any  of  them, 
are  not  responsible  in  this  action  under  the  tenth  article  of 
said  contract,  for  the  accounting  and  paying  by  said  Orr  of 
any  balance  or  surplus  of  the  said  advances  remaining  in  his 
hands  unexpended  at  the  time  of  the  expiration  of  the  term  of. 
said  contract,  in  the  execution  of  the  said  contract,  and  in  the 
supplies  of  subsistence  therein  stipulated  foe ;  whicfar  opinion 
the  court  gave  as  prayed ;  to  which  the  United  States  excepted. 

The  attorney  for  the  United  States  prayed  the  following 
instruction. 

That  the  receipts  of  Orr,  offered  in  evidence,  are  prima 
facie  evidence  that  he  received  the  eighty  thousand  dollars 
under  the  contract  on  which  this  suit  is  brought,  and  that  it 
is  incumbent  on  the  defendant  to  satisfy  the  jury,  by  evidence, 
that  the  said  advances  were  not  made  under  the  said  contract, 
as  stated  in  the  said  receipts,  but  that  it  vfot  so  stated  by  vristake 
or  design  onthe  part  of  the  government  and  said  Orr^  and  inUnded 
to  be  applicable  to  some  other  contract. 

Which  the  court  refused  to  give  as  prayed,  but  instructed 
the  jury  that  the  receipts  of  Orr  aforesaid,  are  prima  feucie  evi- 
dence that  he  received  the  eighty  thousand  dollars  under  the 
contract  on  which  this  suit  Is'brought,  and  that  it  is  incumbent 
on  the  defendant  to  satisfy  the  jury,  by  evidence,"  thai  the  said 
advances  were  not  made  under  the  said  contract  as  stated  in 
said  receipts. 

To  which  refusal  the  United  States  excepted. 
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The  case  was  argued  by  Mr  Butler,  attorney-geueral,  for 
the  United  States;  and  by  Mr  Coxe  aad  Mr  JoDes,  for  the 
defendant 

For  the  United  States,  it  was  contended,  that  the  judgment 
of  the  court  below  is  erroneous,  and  ought  to  l)e  reversed  for 
the  following,  among  other  reasons. 

I.  The  first  exception  was  well  taken. 

1.  It  was  competent  for  the  contractor  to  dispense  with 
notice— -certainly  so  far  as  his  own  liability,  wbich.is  the  only 
iiuestion  in  the  present  suit,  was  concerned — and  there  was 
some  evidence  before  the  jury,  from  which  such  a  waiver 
might  have  been  inferred. 

2.  The  rule  laid  down  by  the  court,  and  their  refusal  to 
instruct  as  prayed,  entirely  withdrew  that  evidence  from  the 
consideration  of  the  jury. 

II.  The  second  exception  was  well  taken. 

1.  The  account  was  one  entire  document,  and  the  defend- 
ant, if  he  elected  to  rely  on  any  part  thereof,  was  bound,  by 
tlie  general  rules  of  evidence,  to  take  the  whole  as  evidence, 
so  far  as  it  was  pertinent  to  the  subject  matter  of  the  suit. 

8.  There  is  the  more  reason  for  adhering  to  the  general 
rule  in  this  case,  because  the  account  was  stated  by  a  public 
officer,  to  whom,  by  law,  and  by  the  contract  of  the  parties, 
the  duty  of  settling  the  accounts  in  question,  was  to  be  re- 
ferredi 

III.  Admitting  the  premises  on  which  the  instruction  stated 
in  the  third  exception  was  given,  to  have  been  found  by  the 
jury,  still  the  conclusion  adopted  by  the  court  does  not  legally 
follow ;  but  the  principal  and  his  representatives  may  be  held 
accountable  in  this  action,  for  any  balance  remaining  unex- 
pended  of  moneys  advanced  in  the  manner  suggested  in  said 
exception. 

lY.  The  whole  instruction  mentioned  in  the  fourth  ex* 
ception,  ought  to  have  been  given  as  prayed. 

The  Attorney-General  stated,  that  the  [first  question  to  be 
examined  was,  whether  the  contractor  could  dispense  with  the 
notice  required  to  be  giv^n  to  him,  of  the  place  where  the  raKtons 
were  to  be  delivered  lo  him,  under  the  first  part  of  the  eon- 
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tract.     Aod  secondly,  whether  there  was  evidence  to  show 
that  he  had  done  so. 

The  sureties  of  the  contractor  have  nothing  to  do  with  this 
inquiry. 

There  is  a  distinction  between  the  rights  of  the  principal  and 
the  sureties,  in  such  a  case  as  this.  While  the  sureties  might 
claim  not  to  be  affected  by  any  waiver  of  the  notice,  and  there- 
fore object  to  evidence  of  such  a  waiver  in  a  suit  against  them, 
the  principal  can  have  no  such  right  This  suit  is  on  a  joint 
and  several  bond ;  and  a  recovery  might  be  had  against  the 
principal,  although  it  could  not,  on  the  same  evidence,  be  sus* 
tained  against  the  sureties.  The  suit  is  against  the  contractor 
Orr,  and  the  rights  of  the  sureties  are  not  at  all  involved  in  it. 
No  suit  has  been  instituted  against  the  sureties. 

The  principal  in  a  bond  may  be  liable  for  the  payment  of 
the  sum  due  upon  it,  and  yet  the  surety  may  not  be  responsible. 
As  where  the  surety  is  an  infant,  a  judgment  against  the 
principal  would  not  affect  him. 

Although  a  judgment  in  ftwaur  of  the  principal  in  a  bond» 
may  be  evidence  for  a  surety,  it  does  not  follow,  that  a  judg- 
ment against  t  he  principal  is  evidence  against  a  surety.  Norris's 
Peake  73.  The  undertaking  of  the  surety  is  collateral ;  and 
if  the  principal  is  acquitted  of  his  responsibility,  that  of  the 
surety  is  at  an  end  for  ever.  Wiiile  it  is  admitted,  that  the 
construction  to  be  given  to  the  bond,  is  the  same  in  an  acti<m 
against  the  principal  as  against  the  surety,  yet  the  evidence 
which  is  admissible  when  the  remedy  is  sought  against  the 
principal,  may  be  different. 

It  will  not  be  denied,  that  so  far  as  Orr  was  interested  in 
the  consequences  of  a  waiver  of  the  notice,  he  could  waive  it. 
The  notice  required  in  the  contract,  was  a  condition  precedent ; 
it  was  for  the  benefit  of  Orr,  to  prevent  bis  being  subjected  to 
the  consequences  of  an  unexpected  demand  for  provisions,  and 
at  a  place  where  he  had  not  prepared  to  deliver  them,  and  did 
not  know  before  hand  they  would  be  required  at  a  particular 
period.  But,  when  from  circumstances,  previously  within  his 
knowledge;  from  his  having,  under  a  previous  contract,  become 
perfectly  informed  of  the  wants  of  the  army,  and  the  extent  of 
those  wants  at  <Mhe  fixed  posts,"  all  the  information  which 
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notice  could  give  him  was^ready  in  his  poBsession ;  no  notice 
was  then  necessary. 

The  alleged  waiver  did  not  vary  the  construction.  Suppose 
a  memorandum  had  been  indoned  on  the-  contract  by  Orr, 
dispensing  with  the  thirty  days  notice ;  this  would  not  liave 
been  a  new  contract. 

It  is  admitted,  the  inquiry  must  be  confined  'to  the  issue 
made  in  the  fepUcatioo,  where  the  breaches  are  assigned ;  but 
the  matter  relied  upon  to  show  a  waiver  is  embraced  in  the 
assignment  of  the  breaches.  The  replication  refers  to  the 
contract,  and  it  covers  all  advances  made  to  the  contractor. 

No  opinion  upon  the  weight  of  tbe  evidence  was  asked. 
The  evidence  was  given,  from  which,  it  was  claimed,  that  the 
jury  might  infer  the  waiver,  and  the  court  was  requested  to 
charge  the  jury,  that  they  might  decide  if  notice  had  been 
waived;  but  the  court,  instead  of  this,  decided  and  did  instruct 
the  jury,  that  Orr  could  not  waive  notice. 

The  instruction  asked  for  should  have  been  given ;  which 
was,  that  it  should  1)e  left  to  the  jury  to  infer,  whether  there 
was  any  evidence,  express  or  implied,  by  which  a  waiver  of 
notice  could  be  inferred. 

The  Attorney-General  then  went  into  an  examination  of  the 
evidence;  from  which,  if  they  had  been  permitted  so  to  do  by 
the  court,  a  waiver  of  notice  might  be  inferred.  He  said,  the 
weight  of  the  evidence  might  have  been  against  the  waiver, 
but  this  should  have  been  left  to  the  jury.  But  the  court  said, 
in  no  qase  can  there  be  a  recovery,  without  proof  of  previous 
notice  of  the  quantity  of  provisions  wanted.  Cited  3  Mun- 
ford  352. 

As  to  the  second  exception.^  The  general  rule  is,  that  one 
party  cannot  take  advantage  of  a  portion  of  the  contents  of  a 
paper  produced  by  the  other  party,  without  admitting  the 
whole  of  the  contents.  The  whole  is  made  evidence,  so  far 
as  it  is  appUcable  to  the  matters  in  controversy. 

It  is  immaterial  who  introduces  the  evidence.  The  rule 
grows,  out  of  the  fact,  that  the  paper  is  one  entire  account. 
The  introduction  of  it,  is  the  introduction  of  one  single  docu- 
ment; and  the  rule  rests  on  the  general  principle,  that  a 
confession  must  be  taken  together.  The  United  States  have 
never  admitted  the  credits  separated  from  the  debits. 

VOL-  VIII.— 3  B 
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Upon  the  third  exception,  it  was  contended  for  the  United 
States,  that  the  three  payments,  amounting  to  eighty  thousand 
dollars,  were  made  on  the  contracts  of  Orr  with  the  govern- 
ment, promiscuously ;  and  the  instruction  asked  was,  that  the 
jury  might  find  what  was  advanced  for  the  Florida,  and  what 
for  the  Georgia  posts — there  w^re  fixed  posts  in  both — and  thus 
discriminate  between  the  contracts.  This  was  a  proper  sub- 
ject for  the  jury,  and  the  court  ought  not  to  have  excluded  the 
examination.     Cited,  3  Johns.  528. 

The  fourth  exception  was  properly  taken.  Why  should  not 
the  whole  instruction  have  been  given?  The  defendant  ought 
to  have  shown  by  evidence,  that  the  advances  of  eighty  thou- 
sand dollars  were  not  made  under  the  contract.  The  receipts 
of  Orr  were  prima  facie  evidence,  and  if  there  was  mistake 
or  design  on  the  part  of  the  government  or  of  Orr  in  stating 
them ;  then,  that  they  were  applicable  to  some  other  contract 
should  have  been  shown. 

Mr  Jones  and  Mr  Coxe,  for  Xhe  defendant,  denied,  that  on  a 
joint  and  several  bond,  a  recovery  can  be  had  against  the  prin- 
cipal, when  the  surety  is  not  liable.  There  is  no  distinction  be- 
tween the  principal  and  the  surety  in  such  an  obligation.  The 
obligation  and  contract  are  one,  although  there  may  be  several 
remedies.     4  Bac.  Ab.,  tit.  Obligation,  D.  4,  165,  167,  note. 

A  judgment  in  a  several  suit  against  the  principal,  will  con- 
clude the  sureties  ;  and  an  acquittal  of  the  principal,  it  is  ad- 
mitted, will  discharge  the  sureties.  A  judgment  against  the 
principal,  would  be  evidence  against  the  sureties,  in  a  separate 
action  against  them.     2  Starkie  196. 

If  any  distinction  ever  exists,  it  must  grow  out  of  some  thing 
dehors  the  bond,  either  before  or  after  its  execution,  and  relate 
to  the  remedy. 

This  case  is  to  be  looked  at  as  if  Orr  had  given  the  bond 
alone ;  and  it  must  be  admitted,  that  each  party  to  a  joint  and 
several  bond  can  act  only  for  himself;  he  may  waive  any 
claims  he  has  under  it,  for  himself,  but  for  no  other  party  to  it. 
The  waiver  dispenses  with  the  proof  of  performance  of  a  condi- 
tion prcfcedent,  and  is  founded  on  the  principle,  that  the  con- 
dition had  been  performed.  But  it  is  denied,  that  the  condition 
jn  the  contract  was  precedent.     It  was  a  substantial  independ- 
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eiii>agreeinent,  to  supply  such  provisioos  as  should  be  required 
from  Orr,  on  thirty  days'  notice.     Strike  this  out,  and  the 
contract  would  be  without  sease. 

But  the  court  was  not  called  upon  to  decide  upon  the  opera- 
tion of  the  alleged  waiver.  It  was  asked  to  decide,  that  it  was 
competent  for  the  jury  to  infer,  that  the  notice  was  waived. 
This  was  asking  the  jury  to  infer  a  legal  consequence. 

A  military  **post/*  where  rations. were  to  be  delivered, 
affords  no  evidence  of -the  quantity  of  provisions  wanted  there. 
Changes  in  the  number  of  the  garrison  may  occur,  so  as  to 
augment  or  diminish  the  number  of  rations  wanted ;  and  the 
deUveries  of  1817  would  furnish  no  evidence  of  what  would 
be  required  in  1818.  The  same  provision  as  to  notice,  was 
contained  in  both  contracts ;  and  no  evidence  was  offered  to 
show,  that  deliveries  under  the  contract  of  1817,  were  made 
without  notice. 

The  second  exception  presents  the  question,  whether  the 
defendant,  by  using  the  account  as  to  the  credits  contained  in 
it,  made  the  debits  in  the  same  account,  evidence  against  him. 
The  distinction  is,  whether  the  evidence  is  offered  by  the 
party  claiming  the  benefit  of  the  admission,  or  by  the  opposite 
party.  The  evidence  was  introduced  by  the  United  States. 
This  gave  the  defendant  the  right  claimed. 

It  is  but  justice  to  a  party  against  whom  a  treasury  account  is 
exhibited,  such  as  that  relied  upon  by  the  plaintiffs,  that  the 
credits  contained  in  it  should  be.  used  by  him  as  evidence, 
without  prejudice  to  his  right  to  object  to  the  debits.  On  the 
examination  of  the  account  by  the  officer  who  has.to  adjust  his 
account  at  the  treasury,  all  the  original  vouchers  exhibited  by 
him  are  surrendered,  and  remain  there.  When  the  credit  has 
been  admitted,  the  party  cannot  be  deprived  of  it. 

The  third  instruction  claimed  by  the  plaintiffs,  and  which  is 
the  subject  of  the  third  exception,  assumes,  that  there  was  to 
be  a  common  fund  for  the  posts  in  Florida  and  Greorgia.  The 
advances  were  not,  therefore,  made  upon  the  contract  now  in 
question,  and  they  are  not  covered  by  the  bond  on  which  this 
suit  is  brought  The  contract  does  not  extend  to  supplies  in 
Florida,  and  no  account  was  exhibited,  as  settled  for  advances 
made  upon  this  contract  exclusively.  Such  ah  account  would 
have  been  proi)er,  and  was  necessary  to  enable  the  jury  to 
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decide  upon  the  extent  of    the   defendant's  responsibility. 
There  was  no  error  in  the  action  of  the  circuit  court  in  this 
matter. 

The  instructions  given  to  the  jury,  and  which  are  complained 
of  in  the  fourth  exception,  are  more  favourable  to  the  United 
States,  than  was  warranted  by  the  facts.  The  jury  have  by 
their  verdict  found  the  fact,  that  there  was  a  blending  of 
the  advances,  and  that  the  advances  were  not  made  under 
the  Greorgia  contract  only. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district  of 
Columbia  for  the  county  of  Washington. 

The  original  suit  was  brought  on  a  bond  given  by  Orr,  and 
certain  persons  as  his  sureties,  to  the  United  States,  on  the  9th 
of  February  1818,  for  the  penal  sum  of  thirty-five  thousand 
dollars,  upon  condition,  well  and  truly  to  perform,  &c.  certain 
articles  of  agreement,  dated  the  same  day,  &c.  *^  made  between 
John  C.  Calhoun,  secretary  of  war,  and  the  said  Orr,  concerning 
the  supply  of  rations  to  the  troops  of  the  United  States  within 
the  state  of  Georgia,  including  that  part  of  the  Creeks'  lands 
within  the  territorial  limits  of  said  state,  according  to  the  true 
intent  and  purport"  thereof.  The  defendant  Orr  died  pend- 
ing the  suit,  and  it  being  revived  against  his  administrator,  the 
latter,  after  oyer  of  the  bond,  and  condition,  and  articles  of 
agreement,  pleaded  a  general  performance  of  the  condition  by 
Orr ;  and  the  replication  assigned  for  breach,  that  although 
the  United  States  did  advance  and  furnish  to  Orr,  divers  large 
sums  of  money  at  divers  times,  on  account  of,  and  to  enaUe 
him  to  carry  into  effect  the  articles  of  agreement ;  and  although 
the  accounts  of  Orr,  in  relation  to  the  articles  of  agreement, 
had  been  finally  settled  by  the  accounting  ofiicers  of  the  gov- 
ernment, and  upon  the  settlement,  there  was  found  due  to  the 
United  States  the  sum,  &c.,  &c. ;  yet  he  had  not  paid  the 
same,  &c.  Upon  this  replication,  issue  was  joined  ;  and  the 
cause  being  tried,  a  verdict  was  found  for  the  administrator, 
upon  which  judgment  was  afterwards  given  by  the  court  in 
his  favour. 

At  the  trial,  several  bills  of  exceptions  were  taken  on  behalf 
of  the  United  States  ;  and  the  validity  of  these  exceptions  con- 
stitutes the  matter  now  in  contrgversy  befoie  this  court. 
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The  first  article  of  the  articles  of  agreement  above  referred 
to,  is  to  this  effect  *^  That  the  said;  Orr,  liis  heirs,  &c.  shall 
supply  and  issue  all  the  rations,  to  consist  of  the  articles  herein- 
after specified,  that  shall  be  required  of  him  or  them,  for  the 
use  of  the  United  Stales,  at  all  and  every  place  or  places  whore 
troops  arey  or  may  be  staHoned^  marched,  or  recruitec^  within  the 
limits  of  the  state  of  Georgia,  including  that  part  of  the  Creeks' 
land  lying  within  the  territorial  limits  of  said  state,  thirty  days 
notice  being  given  of  the  poet  or  place  where  roHone  may  be  wanted, 
or  the  number  of  troops  to  be  furnished  on  their  inarch,  from 
the  Ist  day  of  June  1818,  until  the  Slst  day  of  May  1819, 
inclusive,  at  the  following  prices,  &c."  The  tenth  article  pro- 
vides, '*  that  all  such  advances  of  money,  as  shall  be  made  to 
the  said  Orr,  &c,  for,  or  on  account  of  the  supplies  to  be  fur- 
nished, pursuant  to  this  contract,  and  all  such  sums  of  money 
that  the  commanding  officer  of  the  troops  or  recruits,  &c.  may 
cause  to  be  disbursed,  in  order  to  procure  supplies,  in  conse- 
quence of  any  failure  on  the  part  of  the  said  Orr,  &c.  in  com- 
fdying  with  the  requisitions  herein  contained,  shall  be  accounted 
for  by  him  or  them,  by  way  of  offset  against  the  amount  of 
such  supplies ;  and  the  surplus,  if  any,  repaid  to  the  United 
States  immediately  after  the  expiration  of  the  term  of  this 
contract,  together  with  interest,  &c. ;  and,  that  if  any  balance 
shall,  on  any  settlement  of  the  accounts  of  Orr,  &c.  be  found 
due  by  him  or  them,  &c.  the  same  shall  be  immediately  paid.'' 

At  the  trial,  the  United  States,  in  support  of  their  suit,  intro- 
duced certain  official  accounts  and  statements  of  the  third 
auditor,  duly  certified  from  the  treasury  department,  which 
were  read  in  evidence,  saving  to  the  defendant  all  exceptions  to 
the  competency  of  these  accounts  to  charge  him,  otherwise 
than  as  the  items  of  charges  in  the  same  should  be  supported 
by  proof.  The  United  States  also  read  in  evidence  a  contract 
made  by  Orr  ia  January  1817,  for  army  supplies  for  the  state 
ci  South  Carolina  and  Georgia  for  one  year,  from  the  31  st  day  of 
.  May  1817 :,  the  terms  of  which  contract  are  the  same  as 
those  of  thccontract  of  1818.  Besides  evidence  to  other  points, 
not  now  material  to  be  stated,  the  United  States  introduced  the 
testimony  of  a  Mr  Abbott,  and  proved  by  him,  that  at  the  time 
when  contracts  were  made  for  the  supply  of  the  United  States 
troops,  the  contractors  (as  he  believed)  were  then  informed  of 
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the  fixed  posts  within  the  limits  of  the  contract,  and  the  numbei 
of  troops  there  stationed,  and  that  rations  were  to  be  regularly 
sup|lied  by  such-conlractor,  according  to  the  number  of  troops 
so  stationed  at  such  places ;  and  that  the  contractor  was  in- 
formed  he  was  to  continue  so  to  do,  without  any  other  notice 
so  to  do ;  and  that  special  requisitions  and  notice  of  thirty 
dayj9  would  be  made  and  given,  for  all  other  supplies  at  other 
places  or  posts,  and  for  any  change  in  the  quantity  of  supplies 
which  might  become  necessary  at  tlie  fixed  posts,  from  a  change 
in  the  number  of  troops  stationed  at  such  fixed  posts ;  and  that 
such  was  the  understanding  at  the  war  department,  in  settling 
the  accounts  of  contractors.  But  he  did  not  know  of  any  verbal 
explanation  between  the  secretary  of  war  and  Orr  on  this  sub- 
ject, specifying  any  thing  more  or  less,  than  what  the  contract 
specified ;  and  he  did  not  know  that  there  had  been  any  sub- 
mission or  agreement  of  contractors  to  such  a  construction  of 
their  contracts;  but  that  such  was  the  rule  adopted  by  the 
accounting  officers  in  settling  the  accounts  of  contractors. 

The  defendant,  among  other  things,  introduced  evidence  to 
show,  that  Orr  always  insisted  on  the  necessity  of  requisitions 
and  notices,  according  to  the  terms  of  the  contract,  for  supplies 
at  all  posts,  before  he  could  be  charged  witha  failure ;  and  also 
to  show  the  custom  of  making  requisitions,  and  giving  such 
notices  for  supplies  at  all  posts  where  provisions  were  required, 
and  without  regard  to  their  being  old  established  posts,  or  new 
ones  established  after  the  contract. 

After  the  whole  evidence  was  closed^  the  attorney  for  the 
United  States  prayed  the  court  to  instruct  the  jury,  **  that  it 
was  competent  for  them  to  infer  from  the  said  evidence,  that 
the  said  Orr,  in  supplying  the  fixed  posts,  as  be  had  before  done 
under  his  former  contract,  and  knowing  thereby  the  number 
of  rations  there  required,  dispensed  with  any  special  requisition 
and  notice,  in  relation  to  such  supplies  to  said  posts ;  and  in 
case  of  failure  to  supply  ^uch  posts,  according  to  usage  and 
knowledge,  is  liable,  under  the  bond  and  contract  upon  which 
this  action  is  founded."  The  circuit  court  refused  to  give  this 
instruction,  and  the  question  now  is,  whether  it  ought  to  have 
been  given. 

To  the  terms  in  which  this  instruction  is  couched,  there  is 
certainly  a  well  founded  objection.     The  lai>gfuage  used  is 
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equivocal,  and  admits  of  various  interpretations ;  and  it  is  cer- 
tainly the  duty  of  the  party  asking  an  instruction,  to  express 
it  with  such  certainty  as  may  not  mislead,  either  the  court  or  the 
jury.  The  court  were  asked  to  instruct  the  jury,  **  that  it  was 
competent  for  them  to  infer  from  the  said  evidence,  &c.*'  Now, 
if  by  *'  competent,''  as  here  used,  it  was  intended  that  there  was 
sufficient  evidence  from  which  the  jury  might  infer  a  waiver  or 
dispensation,  &c.,  the  instruction  was  manifestly  wrong,  for  it 
required  the  court  to  decide  upon  the  weight  of  evidente,  and 
to  take  from  the  jury  the  right  to  ascertain  that  which  is  pecu- 
liarly within  their  province,  for  themselves.  But  if  it  was  only 
intended  to  express^,  that  there  was  evidence  conducing  to  prove 
a  waiver,  the  language  was  ill  adapted  to  the  puipose;  for  it  does 
notask,^whether  theevidence  introducedon  the  part  of  the  United 
States,  if  believed,  conduced  to  such  a  purpose,  but  whether  the 
evidence  on  both  sides  conduced  to  such  a  purpose,  which 
would  require  the  court  to  ascertain,  in  like  manner,  the  weight 
of  the  evidence ;  for  it  could  not  be  correctly  affirmed,  that  the 
evidence  conduced  to  such  a  purpose,  where  there  was  con- 
flicting evidence,  unless  there  was  a  decided  preponderance  on 
that  side. 

But  without  dwelling  more  on  the  .phraseology  of  this  in- 
struction, we  are  of  opinion  that  the  court  were  correct  in  re- 
fusing it  upon  the  substance  of  the  doctrine  asserted  in  iL 
The  court  were  required  to  instruct  the  jury,  that  it  was  com- 
petent for  them  to  infer  that  Orr  had  dispensed  with  any 
special  requisition  and  notice,  in  relation  to  supplies  at  fixed 
poets,  not  from  the  evidence  generally,  but  from  two  special 
circumstances  in  the  case ;  first,  from  having  supplied  the 
fixed  posts,  as  he  had  done,  under  his  former  contract  (that  is 
the  contract  of  the  preceediog  year,  1817),  and  secondly,  from 
thus  knowing  the  number  of  rations  there  required.  Now, 
the  contract  of  1817  entitled  him  to  have  requisitions  and 
notices  of  thirty  days,  precisely  in  tne  same  manner  as  the 
contract  of  1818  did,  and  it  was  neither  proved  nor  admitted 
in  the  case,  that  such  requisitions  and  notices  had  not  been 
given  under  the  former  contract.  If  they  had  been  given, 
then  certainly  there  could  be  no  legal  inference,  that  they 
were  not  to  be  continued  to  be  given  under  the  contract  of 
1818..     And  if  they  were  not  given,  then  the  circumstance 
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that  they  had  been  dispensed  with  under  a  former  contract, 
had  no  legal  tendency  to  establish  that  they  were  dispensed 
with  under  a  new  and  independent  contract.  Indeed,  the 
very  circumstance,  that  in  some  new  and  independent  con- 
tract they  were  stipulated  for,  would  furnish  proof,  that  they 
were  not  intended  to  be  dispensed  with.  Why  otherwise 
should  they  be  again  inserted  in  the  contract?  Certainly  not 
for  the  purpose  of  showing  that  they  were  not  to  be  insisted  on, 
but  were  to  be  dispensed  with. 

Besides,  the  fact  of  having  supplied  the  fixed  posts  under  a 
former  contract,  and  knowing  thereby  the  number  of  rations 
then  required  for  them,  could  have  no  legal  tendency  to  estab- 
lish the  right  or  duty  of  the  contractor  to  supply  the  same 
posts  with  the  same  number  of  rations  in  future  years.  The 
number  of  troops  might  be  varied ;  the  importance  of  those 
posts  might  be  diminished  or  increased  ;  and  from  the  nature 
of  the  military  service,  many  other  circumstances  might  occur 
to  render  a  fixed  quantity  of  supply  at  those  posts,  incompati- 
ble with  the  public  interests  or  public  necessities.  The  very 
language  of  the  contract  demonstrates,  that  no  such  fixed 
quantities  could  have  been  contemplated  by  the  [^rties.  The 
contractor  is  to  supply  and  issue  all  rations,  which  shall  be  re- 
quired of  him,  "  at  all,  and  every  place  or  places  where  troops 
are  or  may  be  stationed,  &c.,  thirty  days'  notice  being  given 
of  the  post  or  place  where  the  rations  may  be  wanted,  or  the 
number  of  troops  to  be  furnished  on  their  march.''  So  that 
the  contract  not  only  does  not  look  to  any  fixed  posts  in  par- 
ticular, but  it  carries  on  its  face  an  implication,  that  the  sup- 
ply required  might  or  would  be  varied  in  all  posts  and  places. 

Upon  these  grounds,  we  are  of  opinion  that  the  circuit  court 
were  right  in  refusing  the  instixiction  prayed  for.  We  give  no 
opinion  upon  the  point,  whether  a  parol  waiver  of  the  notice 
stipulated  for  in  the  contract  would,  if  proved,  have  entitled 
the  United  States  to  recover  in  this  suit,  it  being  a  suit  for  a 
forfeiture  for  non-fulfilment  of  the  terms  of  the  contract.  Even 
supposing  a  waiver  by  parol  may  discharge  the  party,  so  as  to 
save  a  forfeiture  of  a  bond,  it  does  not  follow  that  a  waiver  by 
parol  is  to  be  admitted  to  create  a  forfeiture  of  a  bond.  On 
neither  point  do  we  mean  to  express  any  opinion. 

The  next  exception  involves  the  same  point  relative  to  the 
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right  of  the  defendant  to  have  the  credits  allowed  him  on  the 
treasury  accounts,  notwithstanding  a  rejectionof  some  of  the 
debits,  which  was  involved  in  another  case  between  the  same 
parties^  ia  which  my  brother  M'Lban  has  already  delivered  the 
opinion  of  the  court. 

The  next  exception  is  to  an  instruction  of  the  circuit  court, 
given  urion  the  prayer  of  the  defendant.  It  is  as  follows: 
"  That  if  the  jury  find  and  believe  frorp  the  evidence  aforesaid, 
that  the  three  several  advances  from  the  war  department  to 
the  said  Orr,  in  the  said  first  account  above  charged,  to  the 
amount  of  eighty  thousand  dollars,  though  appearing  in  the 
receipts  for  the  same  as  made  on  account  of  this  contract, 
were,  nevertheless,  advanced  under  an  arrangement  and  under- 
standing with  the  government  and  said  Orr,  to  which  the 
sureties  in  the  bond  now  in  suit,  were  in  no  manner  party  or 
privy ;  that  the  said  suras  of  money  were  to  be  held  by  the 
said  contractor  as  a  common  fund  of  supplies,  as  well  for  the 
forts  and  military  posts  in  Florida,  including  the  subsistence  of 
the -Indian  prisoners  there,  as  of  the  posts  within  the  state  of 
Georgia,  and  the  Creek  lands  within  the  territorial  limits  of 
that  state,  and  to  be  indiscriminately  applied  to  all  or  any  of 
both  the  Georgia  and  Florida  forts  and  military  posts,  upon  the 
terms  and  conditions  of  this  contract,  as  if  extended  to  the 
Florida  posts ;  and  that  the  said  contractor  was  accordingly 
called  on  and  required,  in  the  execution  of  that  contract,  and 
out  of  the  general  fund  so  advanced,  nominally,  under  this 
contract,  to  furnish  subsistence  as  well  for  the  Florida  posts, 
including  Indian  prisoners  there,  as  for  the  posts  within  the 
proper  territorial  limits  of  the  contract  indiscriminately ;  and 
that  both  branches  of  supply  were  blended  in  debits  for  alleged 
failures,  &c«s  and  credits  for  supplies  in  the  same  official  ac- 
count of  advances  and  expenditures  under  this  contract,  as 
kept  at  the  proper  accounting  departments  of  the  treasury  and 
war  departments,  without  there  being  any  specific  part  or  por- 
tion of  the  said  advances  designated  and  set  apart  for  the  two 
branches  of  supply  and  subsistence  In  Greorgia  and  Florida 
respectively :  then  the  obligors  in  the  bond  now  in  suit,  nor 
any  of  them,  are  not  responsible  in  this  action  under  the  tenth 
article  of  said  contract,  for  the  accounting  and  paying  by  said 
Orr  of  any  balance  or  surplus  of  the  said  advances  remaining 
VOL.  vm — S  c 
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in  his  hands,  unexpended  at  the  time  of  the  expiration  of  fhe 
term  of  said  contract,  in  the  execution  of  the  said  contract,  and 
in  the  supplies  of  subsistence  therein  stipulated  for." 

Stripped  of  the  complicated  circumstances  in  which  this  in- 
struction is  involved,  it  presents  the  simple  question  whether, 
under  the  tenth  article  of  the  contract  of  1818,  the  parties  to 
the  bond  are  in  the  present  action  responsible  for  any  balance 
in  the  hands  of  Orr,  at  the  expiration  of  the  same  contract, 
of  advances  made  to  him ;  not  on  account  of  that  particular 
contract  exclusively,  but  on  account  of  that  and  other  con- 
tracts, as  a  common  fund  for  supplies,  where  accounts  of  the 
supplies,  the  expenditures  and  the  funds  had  all  been  through- 
out blended  indiscriminately  by  both  parties,  and  no  separate 
portion  had  been  designated  or  set  apart  for  the  contract  of 
1818.  We  are  of  opinion  that  the  question  ought  to  be  an- 
swered in  the  negative ;  and  that,  therefore,  the  instruction 
given  by.  the  circuit  court  was  correct.  The  tenth  article  of 
the  contract  of  1818  declares,  that  all  advances  made  *^for  and 
on  account  of  the  supplies  to  be  furnished  pursuant  to  this 
contract,''  shall  be  duly  accounted  for.  Now,  advances  made 
as  a  common  fund  for  supplies  under  that  and  other  contracts, 
without  any  discrimination  or  apportionment  for  either  in  par- 
ticular, can,  in  no  just  sense,  be  said  to  be  advances  made  for 
supplies  ^  pursuant  to  the  contract''  of  1818.  The  whole  fund 
might,  if  necessary,  be  rightfully  applied  for  any  purpose  with- 
in the  scope  of  either  contract.  The  unexpended  balance  is 
not  the  balance  of  any  appropriation  or  advances  under  any 
particular  contract,  but  constitutes  a  common  fund  for  all  re- 
maining purposes  under  any  contract.  If  it  were  wanted  for 
supplies  for  the  Florida  posts,  there  would  be  no  pretence  to 
say  that  it  was  a  balance,  for  which  thevj}ar(ieB  were  responsi- 
ble in  the  present  suit.  And  if  not  wanted  for  such  a  purpose, 
still,  to  fix  responsibility  upon  them  according  to  the  terms  of 
their  engagement,  it  must  be  shown  that  the  balance  was  a 
balance,  remaining  unexpended,  of  advances  under  the  con- 
tract of  1818.  But  how  is  that  to  be  shown,  when  no  distinct 
advances  were  made,  no  distinct  expenditures  required,  and 
no  distinct  accounts  kept  under  that  contract  ?  To  say  that 
the  parties  to  the  present  bond  should  be  liable  for  the  whole 
balance,  would  be  to  say,  that  they  should  be  liable  for  ad- 
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vances  made  under  any  other  cod  tracts  ;  and  if  not  liable  for 
the  whole,  the  very  case  supposed  in  the  instruction  precludes 
the  possibility  of  any  legal  separation  of  the  items  of  the  bal- 
ance. Each  and  all  of  them  are  blended,  per  ray  el  pifef  tout, 
as  a  common  fund.  The  case  indeed,  in  the  principles  which 
must  govern  it,  ranges  itself  under  that  large  class  of  cases, 
where  a  party,  bound  for  the  fidelity  of  a  clerk  or  other  agent 
of  A,  as  keeper  of  his  money  or  accounts,  is  held  not  liable  for 
acts  done  as  the  keeper  of  the  money  or  accounts  of  A  and  B. 
And  in  the  present  suit  there  is  no  difference  in  point  of  law 
between  the  liability  of  the  principal,  and  tiiat  of  the  sureties 
upon  the  bond.  It  is  the  same  contract  as  to  both  ;  and  binds 
both  or  neither.  The  United  States  are  not,  however,  without 
remedy ;  for  there  can  be  no  doubt  that  an  action,  in  another 
form,  would  lie  against  Orr  for  any  balance,  however  received, 
which  remained  unexpended  in  his  hands  after  the  termina- 
tion of  the  service,  for  whiclr  the  advances  were  made. 

The  next  exception  is  to  the  refusal  of  the  circuit  court  to 
instruct  the  jury  ^^  thiat  the  receipts  of  Benjamin  6.  Orr,  offered 
in  evidence,  are  prima  facie  evidence  that  he  received  the 
eighty  thousand  dollars  under  the  contract,  on  which  this  suit 
is  brought;  and  that  it  is  incumbent  on  the  defendants  to 
satisfy  the  jury  by  evidence,  that  the  said  advances  were  not 
made  under  the  said  contract,  as  stated  in  the  said  receipts ; 
but  tfMt  it  was  80  stated  by  mistake  or  design  on  the  part  of  the 
government  and  said  Orr^  and  intended  to  be  applicable  to  some 
other  contract.^  The  court  gave  the  instruction  as  prayed, 
omitting  only  the  last  clause  as  to  the  mistake  or  design  of  the 
parties.  And  we  areof  opinion  that  the  instruction,  as  given, 
was  all  that  the  United  States  had  a  legal  right  to  require. 
If  the  advances  were  not  made  under  the  contract,  as  stated  in 
the  receipts,  the  parties  to  the  bond  were  not  responsible  there- 
for, and  it  was  wholly  immaterial  to  them  how  it  occurred ; 
whether  it  was  by  mistake,  or  design,  or  otherwise.  Tlie  re- 
ceipts were  prima  facie  evidence  that  the  money  was  received 
under  the  contract;  and  it  was  incumbent  on  the  defendants  to 
establish  the  contrary  by  competent  proofs. 

Upon  the  whole,  the  opinion  of  the  court  is,  that  the  judg- 
ment of  the  circuit  court  ought  to  be  affirmed. 
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William  C.  Holt  and  Wife,  appellants  v.  Thomas  ahd 
Edmund  Rogers. 

Confltraetion  of  a  contract  for  the  rale  of  ■  tract  of  land. 

R.  executed  a  bond  to  D.  conditioned,  that  he  would  make  bim  a  fiur  and  ia- 
dieputable  title  to  a  certain  tract  of  land,  on  or  before  the  1st  of  Jaaoafy 
1795 ;  and  if  no  conTejance  was  then  made,  that  R.  wonlti  stand  indebted 
to  D.,  in  a  certain  sum  of  money,  being  the  sum  acknowledged  to  be  paid 
to  R.  at  the  time  of  the  contract. 

By  the  court :  No  other  just  interpretation  can,  under  the  circumstances,  be 
put  upon  this  language,  than  that  the  parties  intended,  that  R*.  shoald  peifect 
his  title  to  the  land  by  a  patent,  and  should  make  a  conveyance  of  an  indi»- 
putabie  title  to  D.,  on  or  before  the  1st  of  January  1795 ;  and  if  not  then 
made,  the  contract  of  sale  was  to  be  deemed  rescinded,  and  the  forty-five 
pounds  purchase  money  was  to  be  repaid  to  D. 

In  1799  the  heir  of  the  Tender,  he  having  died,  cbtained  a  complete  title  to 
the  land  by  patent,  and  the  vendee  did  not  die  UAtil  eeven  years  aflerwarda. 
After  his  death,  in  1806,  no  step  was  taken  by  his  heirs  or  deviseee,  for  the 
purpose  of  asserting  any  claim  to  a  performance  of  the  contract  for  the  eale 
of  the  land,  until  1819;  and  no  suit  was  commenced,  until  18S3.  In  the 
mean  Gitae,  the  property  has  materially  risen  in  value,  from  the  geneiml 
improvement  and  settlement  of  the  country. 

By  the  ^ourt :  The  objection  from  the  lapse  of  time,  is  decisive.'  Cbufts  of 
equity  are  not  in  the  habit  of  entertaining  bills  for  a  specific  perfbrmanoo, 
after  a  considerable  lapse  of  time,  unless  upon  very  special  oircumstancee. 
Even  where*time  is  not  of  the  essence  of  the  contract,  they  will  not  intar* 
fere,  where  there  have  been  long  delay  and  laches  on  the  part  of  the  party 
seeking  a  specific  performance.  And  especially  will  they  not  interfere, 
where  there  has,  in  the  mean  time,  been  a  great  change  of  cironmstanoeSy 
and  new  interests  have  intervened.  In  tbie  present  case,  the  bill  ie  braught 
after  a  lapsft  of  twenty-nine  years. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
district  of  Tennessee. 

The  pase,  as  stated  in  the  opinion  of  the  court,  was  as  fol- 
lows. 

The  suit  was  brought  in  February  1823,  for  a  specific  per* 
formance  of  a  contract,  made  in  January  17^4,  for  the  sale  of 
land,  under  the  following  circumstances.  On  the  6ih  of  Jan- 
uary 1794,  John  Rogers,  of  Virginia,  executed  his  bond  to 
James  Dickinson,  of  the  same  state,  in  the  penal  sum  of  two 
thousand  pounds,  upon  condition,  after  recUiog  that  Rogers  had 
on  that  day  sold  to  Dickinson  a  tract  of  l^nd  lying  in  Keo- 
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tvcky^  ooRtaining  about  twelve  hundred  acres,  for  one  hun- 
dred and  twenty  pounds,  that  if  Rogers,  his  heirs  or  assign^ 
shall  make,  or  cause  to  be  made  lo  Dickinson,  or  his  assigns^ 
a  good  and  lawful  deed  for  ttie  land,  when  required,  then  the 
obligation  to  be  void.  On  the  same  day,  Dickinson  executed 
to  Rogers  a  counter  bond,  in  the  penal  sum  of  two  hundred  and 
forty  pounds,  upon  condition,  after  reciting  ttie  aaie  of  the  same 
land  to  Dickinson,  and  the  receipt  by  Rogersof  forty-five  pounds, 
part  of  tlie  consideration  money,  **  that  if  Rogeiu  shall,  on  or  . 
before  the  1st  day  of  January  1795,  make  a  fair  and  indisputable 
title  in  fee  simple  to  Dickinson,  &c.  of  the  said  tract  or  parcel  of 
land,  and  Dickinson,  after  that  conveyance  being  made,  shall 
pay  to  Rogers  the  further  sum  of  seventy-five  pounds  lawful 
money ;  but  if  no  such  conveyance  of  said  land  shall  be  made, 
then  the  said  Rogera  stands  indebted  to  the  said  Dickinson  in 
the  sum  of  forty-five  pounds  already  advanced  as  mentioned 
aforesaid,  then  this  obligation  to  be  void,  or  else  to  remain  in 
full  force  and  virtue."  At  the  time  of  this  contract  cKfunde, 
Rogers  had  no  patent  for  the  land  ;  but  only  a  plat  and  car* 
tificate  cS  s^irvey  of  it  upon  a  military  warrant.  Rogers  died 
in  April  1704)  without  children,  unmarried  and  intestate, 
leaving  his  foiher,  Oeorge  Rogers,  his  heir  at  law,  who  then 
lived  in  Virginia,  and  afterwards  died  there  in  March  1808, 
having,  by  hie  last  will,  devised  the  land  in  controversy,  of 
which  he  had  obtained  a  patent  in  1799,  to  his  two  sons,  Ed- 
mund Rogers  and  Thomas  Rogers  (the  defendants),  and  to 
his  four  daughters,  to  each  of  them  one  sixth  part ;  and  consti* 
tuted  his  said  sons  trustees  for  his  four  daughters  during  their 
lives,  and  afterwards  for  their  children  respectively  in  fee,  with 
power  to  sell  the  same,  &c.  He  also  appdnted  his  two  eons 
executors  of  his  will. 

Dickinson  continued  to  reside  in  Virginia  until  his  death,  in 
1806;  and  by  his  last  will,  he  devised  his  estate  to  his  wife 
Mary  Diokinson,  under  whom  the  plaintHi^  Ann  Holt,  claims 
as  her  daughter  and  sole  heiress  at  law,  the  land  in  controverey. 
The  suit  is  brought  against  the  defendants,  Edmund  and 
Thomas  Rogers,  without  making  the  four  daughters,  or  any 
of  them  or  their  representatives,  parties. 

The  circuit  court  dismissed  the  bill  of  the  complainants,  and 
they  prosecuted  this  appeal. 
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The  cose  was  submitted  to  the  court  od  printed  arguments, 
by  Mr  Bibb,  for  the  appellants ;  and  by  Mr  Tompkins,  for  the 
appellees. 

The  argument  for  the  appellants  stated,  that  the  defendants, 
by  their  answers,  exhibit  the  obligation  from  Dickinson  to 
Rogers,  above  recited,  and  rely  on  two  defences: 

Ist.  ^^That  the  obligation  from  Rogers  to  Dickinson,  and 
from  Dickinson  to  Rogers  taken  together,  leaves  it  entirely  op- 
tional with  said  Rogers  whether  be  would  convey  the  land  or 
not:  and  if  he  did  not  convey  it,  he  was  then  bound  to  jjay 
forty-five  pounds." 

Sdly.  Length  of  time. 

Upon  heaving,  the  circuit  court  dismissed  the  bill. 

As  to  the  first  defence  set  up  by  the  defendants,  the  counsel 
for  complainant  believes  it  is  not  tenable. 

Rogers  bound  himself,  absolutely  and  unconditionally  to 
convey  the  land  to  Dickinson,  at  no  fixed  day,  but  **  when  re- 
quired.'' The  bond  of  Rogers  to  Dickinson  recites  the  trans- 
action as  a  sale,  not  as  a  security  for  money  lent.  The  penalty 
is  two  thousand  pounds,  evidently  intended  to  enforce  a  convey- 
ance. The  bond  from  Dickinson  to  Rogers  is  in  the  penalty 
of  two  hundred  and  forty  pounls ;  the  condition  recites  the 
transaction  as  a  sale  of  the  land  for  one  hundred  and  twenty  . 
pounds,  and  the  payment  of  forty-five  pounds  thereof.  It  is  an 
obligation  upon  Dickinson  to  pay  the  residue  of  the  purchase 
money  on  or  before  the  1st  day  of  January.  1795;  and  there 
is  annexed  thereto,  as  a  precedent  condition  to  be  performed 
by  Rogers,  '*  the  conveyance  of  a  fair  and  indisputable  tide 
in  fee  simple."  "  After  that  conveyance  being  made,"  Dick- 
inson was  to  pay  the  residue  of  the  price.  If  the  conveyance 
was  made  before  the  Ist  January  1795,  yet  Dickinson  was  not 
bound  to  pay  the  balance  until  that  day. 

Dickinson  held  Rogers's  obligation  to  convey  **  when  re- 
quired." But  Dickinson  had  paid  part  only  of  the  price.  And 
the  residue,  seventy-nve  pounds,  was  not  to  be  paid  until  the 
1st  of  January  1795;  and  not  then,  unless  the  conveyance  of 
the  land  should  be  then  completed :  Dickinson  was  to  be  secuie 
by  a  conveyance,  before  he  was  bound  to  pay  the  balance  of 
the  piuchase  money.     Accordingly,  Dickinson  executed  his 
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bond  to  pay  the  residue  of  the  purchase  money  on  the  Isl 
January  1795,  subject^  however,  to  the  coudition  that  a  con* 
veyance  of  the  land  to  Dickitisoa  should  precede  the  payment 
of  the  seventy-five  pounds  to  Rogers.  Rogers  could  not  de- 
aiand  the  seventy-five  pounds  before  the  1st  of  January  1795, 
nor  then,  unless  he  conveyed  the  land.  And  although  he 
might  not  be  able  then  to  give  a  fair  and  indisputable  title,  yet, 
**  after  that  conveyance  being  made,"  Dickinson  was  abound 
to  pay  the  farther  sum. of  seventy-five  pounds  to  save  the 
penalty  of  his  obligation  to  Rogers.  This  seems  .to  be  the  &ir 
meaning  of  the  condition  of  Dickinson's  bond  to  Rogers. 

Dickinson's  evidence  of  the  contract  obliged  Rogers  to  con- 
vey the  land,  but  no  time  was  limited ;  Rogers  had  his  whole 
life,  unless  hastened  by  request.  But  the  bond  iield  by  Rogers 
on  Dickinson  concurred  with  the  bond  held  by  Dickinson  in 
reciting  a  sale  of  the  land ;  and  assisted  to  hasten  Rogisrs  to 
convey,  because  he  was  not  entitled  to  receive  the  residue  of 
the  purchase  money  until  he  did  convey. 
'  But,  according  to  the  defence  set  up,  Dickinson  had  no  right 
to  demand  the  conveyance ;  Rogers  was  not  bound  to  convey ; 
and  Dickinson  was  at  his  mercy.  Rogers  might  refuse  a  con- 
veyance, and  Dickinson,  having  paid  forty-five  pounds  for  the 
land,  had  no  evidence  in  his  possession  of  his  right  to  recover 
back  that  sum  so  paid.  Rogers  held  the  evidence  of  his  right 
to  refuse  a  conveyance,  as  well  asthe  evidence  of  Dickinson^s 
right  to  forty-five  pounds,  in  his  own  possession,  in  a  bond  upon 
which  Rogers  could  maintain  a  suit,  but  upon  which  Dickinson 
could  not.  According  to  this  construction,  Dickinson  held  a 
bond  on  Rogers  for  two  thousand  pounds,'  with  condition,  re- 
citing the  sale  of  a  tract  of  land,  and  obliging  him  to  convey ; 
and  upon  such  conveyance  made  then,  this  obligation  to  be 
void ;  but  Rogers  held  a  paper  which  likewise  recited  the  pale 
of  the  land,  and  his  obligation  to  convey,  but  superac^icled  this 
farther  condition  to  this  same  bond :  '^  but  if  no  such  convey- 
ance <^  said  land  shall  be  made,"  ^^  then  this  obligation  to  be 
void." 

A  bond  for  one  hundred  pounds,  with  condition  that  if  the 
oUigor  did  not  pay  fifty  pounds  by  a  given  day,  the  bond  to  be 
void,  was  adjudged  to  be  a  repugnant  condition,  and  that  the 
bond  was  obligatory.    Wells  v.  Ferguson,  2  Balk.  463. 
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The  court  will  not  construe  two  deedfl,  both  of  which  ncit0 
a  sale  of  land,  and  a  contract  for  a  conveyance,  in  sqch  man- 
ner as  to  make  the  one  repugnant  to  the  other,  and  avoid  the 
obligation  to  convey;  when  both  may  well  stand  together 
without  contradiction,  and  each  haveiis  appropriate  effect  and 
use  in  affirmance  of  the  sale,  and  enforcing  the  stipulatiom  of 
each  party. 

On  its  face,  the  obligation  to  Dickinson  is  plain  and  un- 
equivocal. It  is  aii  obligation  for  the  conveyance  according 
to  the  recited  sale  of  a  tract  of  land.  It  is  free  from  doubt, 
and  needs  no  construction.  Shall  this  unequivocal  obligatioci 
be  destroyed  by  construction  of  another  obligation  which  re- 
cites the  same  sale,  the  obligation  to  .convey,  the  receipt  of 
forty-five  pounds-in  part-payment  for  the  land,  and  by  an  obli- 
gation upon  the  purchaser  to  pay  the  residue  of  the  purchase 
money  to  the  vendor,  after  conveyance  made,  in  pursuance  of 
the  sale  1  Both  obligations  can  well  stand  together,  and  each 
have  its  appropriate  use.  The  first  to  oblige  the  vendor  to 
convey;  the  secorfd  to  oblige  the  purchaser,  after  suclT  con- 
veyance, to  pay  the  residue  of  the  purchase  money,  pait 
thereof  having  been  paid. 

It  seems  that  Rogers  had  no  option  to  refuse  to- convey, 
after  he  or  his  heirs  should  obtain  a  fair  title,  which  the  pur- 
chaser was  willing  to  accept.  But,  if  Rogers  could  not  have 
obtained  a  fair  title,  clear  of  dispute,  wherebv  Dickinson  re- 
fused to  accept  the  title,  then  Rogers  would  have  been  liable 
to  refund  the  money  which  he  had  received.  Inability  for 
want  of  title,  and  wilful  refusal  to  convey  with  a  title,  are  very 
different  breaches  in  their  nature  and  their  consequences. 

2d.  As  to  the  length  of  time. 

It  is  to  be  remembered  that  this  is  not  a  case  <rf  adverse 
hostile  possession.  It  is  a  suit  by  the  obligee  against  the  heira 
and  executors  of  the  obligor.  The  obligor  and  his  heirs  and  exe- 
cutors, as  ^6on  as  the  title  was  perfected,  held  the  land  in  trust, 
to  be  conveyed  in  satisfaction  of  the  contract  withihe  ancestor. 

There  is  no  statute  of  limitation  to  suits  on  bonds,  to  operate 
as  a  legal  bar.  But  the  defence  at  law,  from  length  of  time, 
is  founded  on  presumption  of  payment.  After  twenty  yean^ 
where  no  demand  has  been  made,  and  no  interest  has  been 
paid  during  that  time,  a  jury  may  presume  payment  or  f 
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ftction ;  but  the  rule  as  to  twenty  years  is  not,  in  itself,  a 
legal  bar.  It  is  a  circumstance  for  the  jury  to  found  a  pre- 
sumption upon.  The  lapse  of  a  shorter  time,  aided  by  other 
circumstances,  as  that  the  parties  lived  near  to  each  other, 
frequently  saw  each  other,  settled  other  accounts,  &c.,  may 
be  the  foundation  of  a  -presumption  of  payment  So  circum- 
stances may  repel  the  presumption.  See  Oswell's  Executors 
y.  Legh,  1  Term  Reports  271. 

Presumption  of  payment  from  lapse  of  time  is  a  reasonable 
rule,  and  may  be  rebutted  by  any  facts  which  destroy  the  rea- 
son of  the  rule.  Dunlop  v.  Ball,  2  Cranch  1 84, 1  Peters's  Cond. 
Rep.  383.  In  that  case. the  bond  was  executed  in  1783,  not 
sued  upon  until  1802,  after  a  lapse  of  twenty-nine  years.  Yet 
the  presumption  of  payment  was  repelled.  The  breaking  out 
of  the  war  in  1775 ;  its  continuance  until  September  1783 ;  the 
exceptions  of  certain  periods  of  time  from  the  statute  of  limita- 
tions by  the  laws  of  Virginia;  the  obstructions  to  recovery  of  the 
British  debts  until  1793 ;  were  the  circumstances  relied  on  to 
repel  the  presumption  of  payment,  notwithstanding  the  lapse 
of  twenty-nine  years,  without  demand,  or  payment  of  interest. 

The  rule  adopted  by  the  supreme  court  of  the  United  States 
was,  that  twenty  years  must  have  elapsed,  exclusive  of  the 
plaintiff's  disability  ;  and  therefore  revened  the  opinion  of  the 
circuit  court,  which  did  not  recognise  the  circumstances  in 
this  case  which  oppose  the  presumption,  which  would  have 
arisen  from  the  length  of  time  which  has  elapsed  since  the 
date  of  the  bond.  See  this  same  case.  1  Peters's  Cond.  Rep. 
S83.  In  Boltz  and  Kilker  v.  BuUman,  1  Yeates  585,  the 
presumption  from  length  of  time  was  repelled,  because, 
**  where  the  limitation  act  does  nol  apply,  that  period  shall 
not  be  computed  in  judging  of  the  legal  presumption  of  pay- 
ment f  also  that  "  the  bond  was  in  possession  of  the  widow, 
soon  after  the  death  of  her  first  husband,  until  the  death  of 
her  second  husband,"  was  a  consideration  to  repel  the  pre- 
sumption. In  Newman  v.  Newman,  (1  Starkie's  Rep.  81) 
the  presumption  waB  rebutted  by  absence  abroad.  In  Grold- 
hawk  V.  Duane,  2  Wash.  C.  C-  Rep.  324,  the  court  adjudged 
that  the  residence  of  the  parties  in  different  countries,  was  a 
circumstance  to  repel  presumption  of  payment. 

VOL.  Vlil.— ^  D 
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The  rule  in  chancery  is  the  same  as  at  law  :  after  twenty 
years,  and  no  interest  paid  during  that  time,  payment  is  pre- 
sumed, *<  unless  something  appears  to  answer  that  length  of 
time.^    Humphreys  v.  Humphreys,  S  P.  Wms  397. 

In  Giles  v.  Barmore,  5  John.  Ch.  Cases  545,  the  chancellor 
declares,  presumption,  from  length  of  time,  prerails  in  equity 
as  at  law.  A  court  of  equity  makes  the  presumption  on  the 
facts  before  it,  as  a  jury  would  be  authorized  to  do  if  the  evi- 
dence was  submitted  to  them. 

Having  sufficiently  established  that  the  rule  in  equity  and 
at  law  is  the  same ;  that  the  presumption  from  length  of  time 
is  a  reasonable  rule,  and  may  be  rebutted  by  circumstances ; 
and  having  cited  examples  of  rebutting  circumstances :  the  at- 
tention of  the  court  is  called  to  the  rebutting  circumstances 
which  in  this  case  appear  fully  sufficient  to  answer  and  repel 
the  presumption  from  lapse  of  time. 

This  bond  bears  date  6th  January  1794.  The  obligor, 
John  Rogers,  died  in  April  1794,  in  less  than  four  months  after 
the  date  of  the  contract.  The  obligor,  Dickinson^  lived  in 
Richmond :  the  heir  of  Rogers  lived  in  Caroline^  fifty  miles 
off:  George  Rogers  the  heir  of  John,  the  obligor^  died  in 
Caroline  county  in  1802,  and  devised  his  lands  to  his  two  sons 
Edmund  and  Thomas,  his  executors  :  his  death  was  in  about 
eight  years  after  the  date  oif  the  contract.  At  the  time  of, 
and  before,  and  ever  after,  the  death  of  George  Rogers^  the 
father  and  heir  of  the  obligor  John,  one  of  his  devisees,  Ed- 
mund, was  a  citizen  of  Kentucky^  continually  residing  there. 

The  devise  of  the  Kentucky  lan^^s  was  to  these  two  sons,  and 
to  the  survivor ;  so  that  DickinsoL  ^lust  have  gone  to  Kentucky 
to  obtain  the  title.  The  patent  did  not  issue  until  the  7th 
March  1799. .  The  land  was  in  Kentucky ;  the  patent  issued  in 
Kentucky  to  the  heir  of  John  Rogers ;  that  heir  died  in  March 
1802,  in  three  years  after  the  issuing  of  the  grant  from  the 
state.  '  But  this  patent,  although  for  the  same  tract  add  and 
described  in  John  Rogers's  bond,  yet  issued  to  William  Marshall 
for  one  hundred  acres,  and  to  Greorge  Rogers  for  the  residue 
jointly.  But  this  interest  of  Marshall  was  not  partitioned  until 
the  year  1815.  At  that  time,  the  defendants  were  both  resi- 
dents of  Kentucky.  Dickinson  had  died  in  Norfolk^  Virginia. 
Edmund,  as  before  stated »  had  resided  there  since  178S. 


JANUARY  TERM  1834.  487 

[Holt  and  Wife  ▼.  ftogen.] 
In  1819y  only  four  years  after  the  defendants  had  ability  to 
convey  the  land,  the  complainants  pursued  their  claim,  and 
again  in  May  1829;  again  in  August  1820;  and  finally,  by 
suit,  in  February  1823.  But  between  the  date  of  the  bond  in 
1794,  and  the  removal  of  Thomas  Rogers  to  Kentucky  in  1811, 
a  period  short  of  eighteen  years  had  elapsed;  and  both  parties 
then  lived  in  different  states — the  legal  representative  of  Dick- 
inson in  Norfolk,  Viiginia;  the  legal  representatives  of  John 
Rogers,  in  Barren  county,  Kentucky.  No  presumption  of 
payment  or  satisfaction  had  then  arisen,  and  the  removal  to 
Kentucky  was  by  the  defendant ;  the  period  after  181 1  till  suit, 
must  be  excepted  from  the  twenty  years,  according  to  the  cases 
before  cited  of  Dunlop  v.  Ball,  2  Cranch  184,  2  Cond.  Rep. 
883;  Goldhawk  v.  Duane,  2  Wash.  C.  C.  Rep.  324;  Newman 
V.  Newman,  1  Starkie  81.  When  Thomas  Rogers,  the  defend- 
anty  devisee  and  executor,  was  about  to  remove  in  1811,  from 
Caroline  county,  Virginia,  to  Kentucky,  he,  for  safety,  as  he 
says,  then  caused  the  bond  of  Dickinson  to  Rogers  to  be  re- 
corded  in  Caroline  county  court.  This  shows  that  when  this 
defendant  was  departing  for  Kentucky,  he  was  sensible  that 
this  transaction  was  not  settled,  satisfied,  or  extinguished. 

As  the  obligor,  John  Rogers,  died  in  less  than  four  months 
after  the  date  of  the  obligation,  no  presumption  of  payment  or 
satisfection  can  arise  as  having  been  made  by  John  Rogers. 
None  is  pretended.  The  defendants  are  possessed  of  the  papers 
of  John  Rogers,  and  exhibit  a  receipted  account  paid  by  him 
to  Dickinson  the  day  before  the  bond  for  conveyance  of  the  land 
bears  date.  And  also  produce  Dickinson's  bond  for  the  ba- 
lance of  purchase  money.  No  loss  of  papers  is  pretended. 
The  contract  was  on  the  6th  January  1794,  touching  the  con- 
veyance of  a  tract  of  land  in  Kentucky,  then  unpatented. 
John  Rogers  undertook  fpr  himself  and  his  heirs  and  executors 
and  administrators,  to  obtain  the  patent  and  make  the  convey- 
ance to  Dickinson,  his  heirs,  or  assigns.  The  patent  was 
never  obtained  until  1799,  and  then  William  Marshall  was  a 
tenant  of  one  hundred  acres  of  the  survey ;  by  the  act  of  Ed- 
mund Rogers,  the  surveyor,  brother,  and  finally  one  of  the 
executors,  devisees,  and  claimants,  under  the  said  obligor,  and 
that  interest  not  separated  until  1815. 

During  alt  this  iime,  George  Rogers,  the  heir  of  John,  and 
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the  executoni  and  devisees  of  theiieir,  were  in  possession  of  the 
contract,  fully  apprised  of  it — Abound  to  do  the  first  acts,  by 
procuring  the  title,  and  tendering  a  conveyance ;  and  yet  never 
did  do  the  first  act  towards  fulfilling  the  contract.  No  satis- 
faction is  pretended.  The  heirs  at  law  of  John  Rogers  and 
his  representatives  never  lived  in  the  neighbourhood  of  Dickin- 
son, or  his  representatives;  never,  at  any  time,  did  they  live 
nearer  than  fifty  miles,  and  for  a  great  part  of  the  time  much 
further  apart;  and  before  twenty  years  had  run,  and  before 
tha  defendants  were  ready  to  convey,  they  were  in  the  state  of 
Kentucky,  in  Barren  county,  and  the  representatives  of  Dick- 
inson in  Norfolk,  Virginia. 

These  circumstances  are  fully  sufficient  at  law  and  in  equity 
«.o  rebut  the  presumption  from  lapse  of  time.  It  is  manifest 
that  no  satisfaction  in  land  or  money  has  ever  been  made  to 
Dickinson,  or  his  representatives,  by  the  obligor  or  his  repre- 
sentatives. 

Rogers  was  bound  to  do  the  first  acts :  to  acquire  the  patent 
.  and  a  fair  title,  and  to  tender  a  conveyance.  They  took  until 
1815  to  place  themselves  in  a  posture  to  convey  a  fair  and  un- 
disputed title.  Within  due  tir^e  thereafter  the  complainants 
pursued  their  rights.  The  defendants  now  would  take  advan- 
tage of  their  own  laches  to  defeat  the  complainants ! 

The  counsel  for  the  appellants  insists,  therefore,  that  the  de- 
cree of  dismissal  was  erroneous,  in  this — 

1st.  That  the  complainants  were  entitled  to  a  conveyance  of 
so  much  of  the  land  as  had  not  been  alienated  by  tjie  defendants 
before  suit  brought ;  and  for  satisfaction  in  money  for  the  part 
M>nveyed  away. 

2d.  If  the  court  would  not  decree  the  land,  yet  they  ought 
to  have  decreed  that  the  sum  of  forty-five  pounds,  with  interest, 
should  be  refunded. 

3d.  That  the  decree  of  absolute  dismissal  was  erroneous : 
it  should  have  been  without  prejudice  to  a  suit  at  law  upon  the 
bond. 

Mr  Tompkins,  for  the  appellees.  On  the  6th  day  of  January 
1794,  John  Rogers  executed  his  bond  in  the  penalty  of  two 
hundred  pounds,  with  condition,  to  convey  to  James  Dickinson 
a  survey  of  twelve  hundred  acres  of  land  on  Drake's  Creek, 
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in  KeDtucky,  when  required,  for  the  consideration  of  one  hun- 
dred and  twenty  pounds ;  part  of  which  (forty-fiye  pounds)  is 
stated  in  the  condition  of  the  obligation  to  have  been  paid. 

Al  the. same  time,  James  Dickinson  executed  his  bond  to 
John  Rogers  in  the  penalty  of  two  hundred  and  forty  pounds, 
^th  a  condition  annexed,  reciting  his  purchase  of  the  land 
and  the  stipulated  consideration,  and  that  forty-five  pounds, 
part  thereof,  had  been  paid,  and  binding  himself  to  pay  seventy- 
five  pounds,  the  residue  of  the  price,  on  the  making  of  the  con- 
veyance ;  but  providing,  that  if  the  title  should  not  be  made 
on  or  before  the  1st  day  of  January  1795,  the  obligation  should 
be  void,  and  Rogers  should  stand  indebted  to  Dickinson  in  the 
sum  of  forty-five  pounds,  the  money  advanced.  Both  these 
instruments  bear  the  same  date,  and  are  attested  by  the  same 
witnesses. 

John  Rogers  afterwards  died  at  the  Eagle  tavern,  then  kept 
by  Dickinson,  in  Richmond,  in  April  1794,  without  children, 
unmarried  and  intestate. 

George  Rogers,  the  father  and  heir  at  law  of  John  Rogers, 
had  many  years  resided,  and  still  continued  to  reside  in  Caro- 
line county,  Virginia,  until  some  time  in  March  1802;  when  he 
departed  this  life,  having  first  duly  made- his  last  will  and  tes- 
tament, whereby,  among  other  property,  he  devised  the  land 
in  contest  to  the  defendants,  Thomas  and  Edmund  Rogers 
and  his  four  daughters,  to  each  one  equal  sixth  part;  but 
Thomlus  and  Edmund  Rogers  are  constituted  trustees  for  the 
four  daughters  during  their  lives,  and  afterwards  for  their 
children  respectively  in  fee,  with  power  to  sell,  &c.  They 
are  also  appointed  executors  by  the  testator, 

James  Dickinson  removed  from  Richmond  to  Norfolk,  where 
be  continued  to  reside  until  his  death,  in  1806. 

Edmund  Rogers  removed  from  Virginia  to  Kentucky  in 
1788,  and  never  qualified  as  executor  to  his  father's  will 
Thomas  Rogers  removed  to  the  same  state,  in  1811,  having 
resided  in  Cardine  county,  Virginia,  up  to  that  time. 

This  suit  is  prosecuted  by  William  C.  Holt  and  Ann  his  wife, 
(the. said  Ann  claiming  to  be  heir  at  law  of  Mary  Dickinson, 
who  is  alleged  to  be  the  devisee  of  James  Dickinson)  against 
Edmund  Rogers  and  Thomas  Rogers  only,  as  the  devisiees  of 
George  Rogers,  tbe  father  and  heir  at  law  of  John  Rogers, 
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deceased.  The  complainants  pray  for  a  decree,  compelliiig 
Thomas  and  Edmund  Rogers  to  convey  to  them  the  tract  ^ 
land  described  in  the  instruments  of  writing  executed  by  John 
Rogers  and  James  Dickinson.  This  statement  comprises  the 
material  facts  of  the  case. 

Waiving,  for  the  present,  all  objections  for  the  want  of  par- 
ties, it  is,  on  the  part  of  the  defendants,  contended,  that  the 
complainants  have  shown  no  right  to  relief.  The  two  instru- 
ments of  writing,  simultaneously  executed,  and  forming  but 
one  entire  contmct,  should  be  construed  together ;  and  thus 
considered,  the  plain  meaning  of  the  parties  is,  that  the  trans- 
action was  to  be  considered  a  sale  of  the  land  in  case  a  con- 
veyance of  the  title  should  be  made  by  the  time  stipulated, 
but  not  otherwise.  In  the  event  of  a  failure  to  convey  within 
that  time,  Rogers  was  to  repay  Ihe  money  received,  or  rather 
to  discharge  the  debt  which  had  previously  accrued,  and 
Dickinson's  bond  for  the  residue  of  the  sum  of  one  hundred 
and  twenty  pounds  was  to  be  void.  Such  are  the  express 
terms  of  that  part  of  the  contract  which  was  subscribed 'by 
Dickinson.  The  lapse  of  time  is  relied  on  by  the  defendants 
in  bar  of  the  complainants'  demand,  if  they  ever  had  any. 
Dickinson  resided  in  the  neighbourhood  of  John  Rogers,  and 
his  legal  representatives,  about  twelve  years  after  the  execu- 
tion of  the  contract;  during  all  which  time  he  seems  to  have 
made  no  complaint  of  its  violation.  Thomae  Rogenai,  the 
only  acting  executor  of  his  father's  will,  did  not  remove  to 
Kentucky  until  five  years  after  the  death  of  Dickinson;  and 
still  there  was  no  demand  made  on  him,  either  for  the  convey- 
ance of  the  land  or  the  payment  of  the  money.  '  It  was  not 
until  the  latter  part  of  the  year  1819,  that  any  claim  whatever 
was- even  suggested  against  the  devisees  of  Greorge  Rogers, 
deceased ;  and  almost  thirty  years  had  elapsed  between  the 
time  of  the  alleged  violation  of  the  contract  and  the  com- 
mencement of  this  suit.  It  is  presumable,  that  Dickinson 
himself  understood  the  contract  according  to  the  construction 
now  contended  for;  for  it  does  not  appear  that  he  ever  made 
any  provision  for  paying  taxes  on  the  4and  after,' as  he  had 
done  before  the  thne  of  making  the  deed  had  expired.  Rogers 
having  been  unaUe  to  convey  the  title  within  the  prescribed 
time,  Dickinson  was  not  bound  to  pay  him  the  additional  sum 


JANUARY  TERM  18S4.  431 

[Holt  and  Wife  ▼.  Rogtrt.] 

of  seventy-five  pound&  His  obligation  to  do  this  bad,  in  tbe 
event  provided  for,  become  void,  and  Rogers  was  only  bound 
to  repay  tbe  sum  of  forty-five  pounds  which  he  had  received — 
and  after  the  unreasonable  delay  of  the  complainants  and  their 
aiicestor  in  asserting  this  claim,  without  any  excuse  whatever, 
for  that  which  is  alleged  in  the  bill  has  been  disproved,  the 
legal  presumption  is,  that  the  debt  has  been  paid. 

But  if  this  presumption  cannot  be  maintained,  and  although 
the  foregoing  construction  of  the  contract  should  be  considered 
incorrect ;  still  the  relief  prayed  for,  ought  not  to  be  granted 
after  such  extraordinary  delay  and  negligence  on  the  part  of 
the  complainants,  and  those  under  whom  they  claim.  They 
have  waited  until  it  would  be  unreasonable  to  expect  the  tes- 
timony of  living  witnesses  as  to  the  adjustment  of  the  claim. 
Tbe  land,  in  the  mean  time,  has  increased  in  value  sevenfold, 
and  may  have  passed  into  the  hands  of  innocent  purchasers ; 
such  is  alleged  to  be  the.  fact,  as  to  the  share  of  Edmund 
Rogers.  .  Under  such  circumstances  a  court  of  chancery  will 
not  interfere,  but  leave  the  parties  to  their  remedy  at  law. 

It  is  farther-insisteS,  that  the  complainants  have  failed  to 
bring  the  necessary  parties  before  the  court.  All  persons 
having  an  interest  in  the  suit,  ought  to  be  made  parties,  either 
as  complainants  or  defendants.  In  tliis  case,  the  four  daugh- 
ters of  the  testator  are  each  entitled  to  one  sixth  part  of  the 
land  during  their  lives,  with  remainder  to  their  children  re- 
spectively in  fee ;  and  they  cannot  be  divested  of  their  interest 
without  giving  them  an  opportunity  of  asserting  their  rights. 
Any  decree  in  this  case  against  Thomas  and  Edmund  Rogers 
would  hot,  of  course,  conclude  the  other  devisees  who  are  not 
defendants ;  and  the  court  will  not  entertain  a  suit  when  it  is 
apparent,  that,  for  the  want  of  proper  parties,  the  decree  can 
be  of  no  avail  in  finally  settling  the  controversy.  And  although 
the  daughters  of  George  Rogers  may  have  an  equitable  in- 
terest  only,  it  is  not  the  less  necessary  that  they  should  be 
made  defendants.  The  cestui  que  trust  is  a  necessary  party 
to  a  suit  in  chancery,  brought  against  the  trustee,  concerning 
the  trust  property.  Calverly  v.  Phelp  et  al.,  6  Mad.  Chan. 
Rep.  144. 

The  complainants'  bill,  has,  thei^fore,  been  properly  dis- 
missed by  the  circuit  court,  and  the  decree  ought  to  be  aftirmed. 
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Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

After  stating  the  case.  He  proceeded  : 

This  18  an  appeal  from  a  decree  of  the  circuit  court  of  Ken- 
tucky district  dismissing  the  bill  in  equity,  brought  by  the 
appellants  against  the  appellees. 

Three  points  have  been  made  at  the  argument  by  the  appel« 
lees,  either  of  which,  if  established,  would  be  fatal  to  the  UU 
in  its  present  shape  ;  and  two  of  them  would  be  fatal  in  any 
shape.  The  first  is,  that  the  contract  of  sale  was  not  absolute, 
but  terminated  by  the  non  fulfilment  of  the  conditions  at  the 
end  of  the  stipulated  period :  the  second  is,  that  the  lapse  of 
time  IS  a  bar  to  all  equity  in  the  plaintifis :  and  the  third  is, 
that  the  proper  parties  for  a  decree  are  not  before  the  court. 

In  the  first  place  then,  was  the  contract  such  as  it  is  repre* 
senled  to  be  by  the  appellees  1  We  are  of  opinion,  that  taking 
into  view  the  whole  transaction,  its  proper  interpretation  is  such 
as  their  argument  supposes.  It  is  true,  that  the  bond  of  Rogers 
to  Dickinson,  taken  alone,  presents  only  the  common  case  of  a 
contract  for  a  sale  of  land  at  a  specific  price,  ^ilh  an  undertak- 
ing to  make  a  good  and  lawful  deed  of  the  land,  when  required 
by  the  vendee.  But  the  other  bond,  executed  contemporan- 
eously by  Dickinson  to  Rogers,  is  to  be  taken  into  consideratioo 
in  ascertaining  the  true  nature  of  the  transaction.  That  bond, 
however  inaccurate  in  its  phraseology,  shows,  that  the  real 
contract  between  the  parties  was,  that  Rogers  should  make  a 
fair  and  indisputable  title  to  Dickinson  of  the  land,  on  or  before 
the  Ist  of  January  1795 ;  andif  no  conveyance  was  then  made, 
then  Rogers  was  to  stand  indebted  to  Dickinson  in  ihe  said 
sum  of  forty-five  pounds.  Now,  we  think,  that  no  other  just 
interpretation  can,  under  the  circumstances,  be  put  upon  this 
language,  than  that  the  parties  intended,  that  Rogers  should 
perfect  his  title  to  the  land  by  a  patent,  and  should  make  a 
conveyance  of  an  indisputable  tiile  to  Dickinson,  on  or  before 
the  1st  of  January  1795  ;  and  if  not  then  made,  the  contract 
of  sale  was  to  be  deemed  rescinded,  and  the  forty-five  pounds^ 
purchase  money,  was  to  be  repaid  to  Dickinson.  What 
strengthens  this  interpretation  is,  that  the  forty-five  pounds 
was  not  at  the  time  actually  paid,  but  was  merely  the  amount 
of  an  antecedent  debt  due  ftom  Rogers  to  Dickinson ;  and  the 
bond  of  the  latter  contains  no  stipulation  on  his  part,  to  pay 
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the  balance  of  the  purchase  money,  except  upon  a  conveyance 
made  within  the  prescribed  period.  If  (he  parties  had  intended 
''the  sale  to  be  absolute,  the  bond  of  Dickinson  would  have  con- 
tained au  absolute  agreement  to  pay  that  balance,  as  the  other 
.bond  did  an  absolute  agreement  to  make  a  conveyance,  when 
required.  We  think  too,  that  the  total  omission  of  Dickinson, 
in  his  lifetime,  to  take  any  »lcp  to  enforce  the  sale,  furnishes  a « 
strong  corroboration  that  he  so  understood  the  matter. 

But  in  the  next  place,  if  this  difficulty  could  be  (as  we  think 
it  cannot  be)  surmounted,  the  objection  from  tlie  lapse  of  time 
18  equally  decisive.  Courts  of  equity  are  not  in  the  habit  of 
entertaining  bills  for  a  specific  performance,  after  a  considerable 
lapse  of  time,  unless  upon  very  special  circumstances.  Even 
where  time  is  not  of  the  essence  of  the  contract,  they  will  not 
interfere,  where  there  has  been  long  delay  and  laches  on  the 
part  of  the  party  seeking  a  specific  performance.  And  espe- 
cially will  they  not  interfere,  where  there  has,  in  the  mean  time, 
been  a  great  change  of  circumstances,  and  new  interests  have 
intervened.  In  the  present  case,  the  bill  is  brought  after  a 
lapse  of  twenty-nine  years.  It  is  true,  that  the  vendor  died 
within  the  year,  and  that  he  had  not,  at  the  time  of  the  con- 
tract, a  cor  ,lete  title  to  the  land  ;  but  a  complete  title  was 
ifterwards  obtained  by  his  father,  who  was  his  heir,  in  the  year 
1799  ;  and  Dickinson  did  not  die  until  seven  years  afterwards. 
During  the  period  of  eleven  years  after  Dickinson  had  a  perfect 
right  (if  ever)  to  demand  a  strict  performance  of  the  contract; 
he  never  took  a  single  step  to  a.'sert  his  right,  or  to  compel  per- 
formance. After  his  death  in  1806,  no  step  was  taken  by  his 
heirs  or  devisees,  for  the  purpose  of  asserting  any  claim,  until 
1819  ;  and  no  suit  was  commenced  until  1823.  The  manner 
in  which  this  delay  is  accounted  for  in  the  bill,  is  wholly  unsat- 
isfactory. The  grounds  stated  are,  the  distance  of  the  parties 
from  each  other,  their  intervening  deaths,  the  difficulty  of 
ascertaining  who  were  the  heirs,  and  the  residence  of  the  laiter 
in  a  different  state.  But  any  reasonable  diligence  would  have 
enabled  Dickinson  and  his  legal  representatives  to  have  ascei- 
tained  who  the  heirs  of  Rogers  were.  His  father  and  heir 
resided  in  the  same  state  with  Dickinson  for  many  years;  and 
the  acting  executor  under  the  will  of  the  father  did  not  re- 
move into  Kentucky  until  several  years  after  the  probate  of  the 
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will.  There  is,  therefore,  no  ground,  upon  which  the  groflB 
laches  or  indifference  of  the  parties  can  be  reasonably  excused. 
And  such  a  long  silence  does,  as  we  have  already  intimated, 
justly  lead  to  the  conclusion  of  a  consciousness,  that  the  rigfac, 
if  any,  was  exceedingly  doubtful.  In  the  mean  time,  the  pro- 
perty has  materially  risen  in  value,  from  the  general  improve- 
ment and  settlement  of  the  country,  and  thus  furnishes  an 
additional  reason  for  not  disturbing  the  existing  rights  of  pro- 
perty. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  point,  as  to  the  non  joinder  of  proper  parties. 

The  bill  contains  no  alternative  prayer  for  a  return  of  the 
forty-five  pounds,  if  f.pecific  performance  should  not  be  decreed ; 
and,  under  the  circumstances,  we  are  of  opinion,  that  it  ou^ht 
not  to  be  decreed  under  this  bill,  upon  the  prayer  for  general 
relief,  it  not  being  a  case  specially  made  by  the  bill.  The  de- 
cree of  the  court  below  will,  therefore,  be  afSrmed.  As  the 
general  dismissal  of  the  bill  will  not,  in  our  judgment,  under 
the  circumstances,  operate  as  a  bar  to  future  proceedings  at 
law,  to  recover  the  forty-five  pounds,  if  an  action  be  other- 
wise maintainable ;  we  do  not  think  it  necessary  to  dismiss 
the  bill  without  prejudice,  thereby  throwing  the  burthen  of  the 
costs  of  the  reversal  upon  the  defendant.  The  plaintiff  nnay, 
therefore,  well  be  left  to  his  legal  remedy,  such  as  it  is,  for  any 
indemnification  under  the  contract. 

Decree  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky,  and  was  argued  by  coun^iel ;  on  consid- 
eration whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be,  and  the  same  is  hereby  affirmed  with  costs. 
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Eliza  Brown,  appellant  v.  Frances  Swann  and  others. 

An  appeal  was  taken  at  the  December  term  1832  of  the  circuit  court  for 
the  District  of  Colambia,  to  the  January  term  1833  of  this  court  -,  but  the 
appeal  was  not  entered  to  that  term,  but  was  entered  to  January  term 
io34.  The  case  being  called  for  argument|  the  defendant  asked  for  a  con- 
tinuance, which  was  granted. 

IN  this  case  the  appeal  was  taken  at  the  December  term  1882 
of  the  circuit  court  of  the  district  of  Columbia  to  the  supreme 
court.  The  appeal  was  not  entered  to  the  next  term  of  the 
court,  but  was  entered  at  January  term  1834  The  cause 
being  called  on  for  argument;  the  defendant  asked  for  a  con- 
tinuancCy  which  was  resisted  by  the  appellamt. 

Mr  Chief  Justice  Marshall  said:  Though  the  case  is  not 
within  any  rule  of  this  courts  yet  the  court  are  of  opinion,  that 
as*  the  appellant  did  not  enter  the  appeal  at  the  proper  term, 
the  other  side  ought  not  to  be  compelled  peremptorily  to  go  on 
with  the  cause  at  this  term. 
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The  United  States,  appellants  v.  George  J.  F.  Claekc. 

ConstfQCtion  of  the  trticles'of  the  treaty  between  the  United  Statee  tnd  Spein, 
ceding  Florida,  relating  to  the  confirmation  of  granta  of  land  made  by  the 
Spanish  authorities,  prior  to  the  treaty. 

An  examination  of  the  authority  of  the  governors  of  Florida,  and  of  other  Span- 
ish officers  under  the  crown  of  Spain,  to  grant  lands. within  the  territory, 
and  of  the  manner  in  which  that  authority  was  exercised. 

An  examination  of  the  legislation  of  the  United  States,  on  the  subject  of  the 
examination  and  confirmation  of  Spanish  grants  of  land  in  the  territory  of 
Florida,  made  before  the  cession  of  the  same  to  the  United  States. 

As  the  United  States  are  not  suable  of  common  right,  the  party  who  institutes 
a  suit  against  them  must  bring  his  case  within  the  authority  of  some  act  of 
congress,  or  the  court  cannot  exercise  jurisdiction. 

In  courts  of  a  special  limited  jurisdiction,  which  the  superior  court  of  East 
Florida  unquestionably  is  in  thia  case,  the  p^eadii  gs  must  contain  arer- 
ments  which  bring  the  cause  within  the  jurisdicLon  of  the  court,  or  the 
whole  proceedings  will  be  erroneous. 

It  was  obviously  the  intention  of  congress  to  extend  the  jurisdiction  of  the 
court  to  all  existing  claims,  and  to  haye  them  finally  settled.  The  puipoM 
for  which  the  act  was  made  could  not  be  otherwise  accomplished.  Any 
claim  which  the  court  was  unable  to  decide,  on  the  petition  of  the  claimant, 
would  remain  the  subject  of  litigation.  This  would  defeat  the  obTioos  in- 
tention of  congress,  which  ought  to  be  kept  in  view  in  construing  the  act 

The  words  in  the  law  which  confer  jurisdiction,  and  describe  the  easee  oo 
which  it  may  be  exercised  are,  "  all  the  remaining  cases  which  have  been 
presented  according  to  law,  and  not  finally^  acted  upon."  The  snbeeqoent 
words,"  shall  be  adjudicated,"  Ac.,  prescribe  the  rule  by  which  the  juris- 
diction preriously  giyen  shall  be  exercised. 

APPEAL  from  the  superior  court  of  East  Florida. 

On  the  4th  of  April  1829^  the  following  petition  was  filed  by 
the  appellee  in  the  superior  court  of  Florida. 

To  the  honourable  the  judge  of  the  superior  court  for  the 
cKstrict  and  territory  aforesaid,  in  chancery  sitting : 

The  petition  of  George  J.  F.  Clarke,  a  native  and  inhaU- 
tant  of  the  aforesaid  territory,  respectfully  showeth — 

That,  upon  the  6th  day  of  April  in  the  year  of  our  Lord  1916, 
Don  Jose  Coppinger,  then  acting  governor  of  the  province  of 
East  Florida  (by  virtue  of  authority  derived  from  the  Spanish 
government),  actually  made  to  your  petitioner,  an  absolute 
title  in  fee,  of  five  miles  square  of  land,  which  your  petitioner 
avers,  amounts  to  the  number  of  sixteen  thousand  acres,  on  the 
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west  side  of  St  John's  river,  near  and  at  Black  creek,  and  at  a 
place  called  White  Spring,  for  and  in  consideration  of  your 
petitioner  having  actually  (before  the  day  of  the  date  of  said 
grant)  constructed  a  saw.  mill,  to  be  impelled  by  animal  pbwer, 
which  sufficiently  appeared  by  proof  to  the  said  governor,  as 
is  fully  evidenced  by  the  tenor  of  the  grant  aforesaid,  and  as  a 
reward  for  the  industry  and  ingenuity  of  your  petitioner  in  the 
constructing  of  the  aforesaid  saw  mill,  and  for  other  causes 
and  considerations  in  said  grant  set  forth,  all  of  which  will 
more  fully  appear  by  reference  to  said  grant,  a  certified  trans- 
lation whereof  will  in  due  time  be  filed  herewith,  and  ex- 
hibited to  this  honourable  court,  and  prayed  to  be  made  a  part 
hereof. 

Your  petitioner  further  showeth,  that,  finding  there  was  not 
vacant  land  at  the  place  aforesaid  suiting  his  wishes,  sufficient 
to  make  the  amount  or  number  of  acres  aforesaid  granted  to 
him,  he  did,  on  the  25th  day  of  Januaiy  1819,  file  a  memorial 
before  the  aforesaid  governor  Coppinger,  praying  to  be  allowed 
to  survey  eight  thousand  acres  of  said  grant  on  other  vacant 
lands ;  and  that,  by  a  decree  or  grant  of  the  aforesaid  governor. 
Don  Jose  Coppinger,  bearing  date  on  the  25th  day  of  January 
1819,  the  prayer  of  your  petitioner  was  accorded  to  him,  as  will 
fully  and  at  large  appear,  by  reference  to  a  translation  of  a 
document  herewith  filed. 

Your  petitioner  further  states  that,  in  pursuance  of,  and  in 
accordance  with  the  grant  first  before  referred  to,  and  the  sub- 
sequent grant  amendatory  thereto,  the  said  lands  were  surveyed 
to  him  in  three  surveys.  One  of  eight  thousand  acres,  at  a 
place  in  the  original  grant  named,  on  the  west  shore  of  St 
John's  river,  beginning  at  a  stake  at  Picolata  ferry  landing, 
and  running  south  eighty-two  degrees  west  one  hundred  and 
ten  chains,  to  a  pine ;  second  line,  north  fifteen  degrees  west 
one  hundred  and  twenty-three  chains,  to  a  pine ;  third  line,  north 
five  degreed  east  one  hundred  and  twenty-three  chains,  to  a 
pine;  fourth  line,  north  thirty-five  degrees  west  one  hundred  and 
seventy-five  chains,  to  a  pine ;  fifth  line,  north  eighty-two  de- 
grees west  one  hundred  and  fifty-four  chains,  to  a  pine  ;  sixth 
line,  north  sixty  degrees  west  one  hundred  and  seventy -four 
chains,  to  a  pine  ;  seventh  line,  north  twenty-five  degrees  east 
one  hundred  and  twelve  chains,  to  a  stake  on  the  south  side  of 
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Buckley  creek  at  the  mouth,  and  thence  with  the  meanders  oi 
St  John's  river  to  the  beginning.  One  other  survey  of  three 
thousand  acres,  situated  in  and  about  Cone's  hammock,  to  the 
south  of  Mi2zell'8,  or  Orange  lake,  beginning  at  a  stake,  and 
running  thence,  south  seventy  degrees  east  one  hundred  and 
sixty-three  chains  ninety-two  links,  to  a  pine ;  second  lioe, 
south  twenty  degrees,  west  one  hundred  and  twenty-two 
chains  fifty  links,  to  a  hickory  ;  third  line,  north  seventy  de- 
grees west  one  hundred  and  twenty-two  chains  fifty  links,  to 
a  red  bay ;  fourth  line,  north  fifty-eight  degrees  west  one 
hundred  and  forty-four  chains,  to  A  pine;  fifth  line,  north 
twenty  degrees,  east  ninety  chains  seventy-one  links,  to  the 
beginning.  And  one  other  survey  of  five  thousand  acres,  situ- 
ated in  Lang's  hammock,  on  the  south  side  of  Mizzell's  or 
Orange  lake.  Plats  and  certificates  of  all  which  surveys  will 
in  due  time  be  filed  and  exhibited  herein :  the  lands  herein 
designated,  all  being  and  lying  within  the  jurisdiction  of  ttus 
court. 

Your,  petitioner  further  states,  that  his  aforesaid  claim  was 
filed  before  the  board  of  commissioners  appointed  to  ascertain 
claims  and  titles  to  lands  in  East  Florida,  who, as  he  is  informed 
and  believes,  have  refused  to  recommend  the  same  to  the 
favourable  notice  of  the  United  States  government ;  and  have 
rejected  the  same,  but  have  not  reported  it  forged  or  antedated. 
But  your  petitioner  is  advised  and  believes,  and  alleges  and 
avers,  that,  by  and  under  the  usages,  customs,  laws  and  ordi- 
nances of  the  king  of  Spain,  he  is  entitled  to,  and  invested  with 
a  complete  and  full  title  in  fee  dmple,  to  the  lands  so  as  afore- 
said granted  to  him ;  and  that,  by  the  treaty  between  Spain 
and  the  United  States,  of  the  22d  February  1819,  the  United 
States  are  bound  to  recognise  and  conficm  to  him  his  aforesaid 
title,  in  as  full  and  ample  a  manner  as  he  had  or  held  the  same 
under  the  Spanish  government.  Without  this,  as  far  as  your 
petitioner  is  advised,  the.  United  Stales  are  the  rightful  claim- 
ants to  said  lands. 

And  your  petitioner  prays,  in  consideration  of  the  premises^ 
that  this  honourable  court  will  take  jurisdiction  of  this  his  peti- 
tion, and  that  a  copy  hereof,  and  a  citation  to  show  cause,  ftc 
may  be  served  on  Thomas  Douglass,  Esquire,  United  States 
district  attorney  for  this  district,  pursuant  to  the  provisions  of 


JANUARY  TERM  1834.  439 

[United  SUtee  t.  Clarke.] 
the  statate  in  such  cases  made  and  provided  ;  and,  finally^  that 
your  honour  will  decree  to  your  petitioner  a  confirmation  of 
his  title  to  the  lands  in  this  bis  petition  claimed,  and  all  such 
farther  and  other  relief  as  in  equity  he  is  entitled  to ;  and  your 
petitioner,  as  in  duty,  &c. 

On  the  S5th  January  1819,  the  claimant  presented  a  petition 
to  the  governor  of  the  province,  setting  forth  that  the  land  in 
the  neighbourhood  of  White  Springs  which  had  been  granted 
to  him,  did  not  answer  his  expectation,  and  pra]ring  that  the 
Burveyor  appointed  to  survey  the  land  granted  to  him,  might 
be  directed  to  alter  the  survey,  so  as  to  reduce  the  square  of 
five  miles  to  the  depth  of  about  two  and  a  half  miles,  by  its 
original  length  of  five  miles  ;  and  that  the  surveyor  might  be 
further  instructed  to  survey  the  residue  of  the  quantity  gnlnted 
to  the  petitioner,  <*  in  the  hammock,  called  Lang's  and  Cone's, 
situated  on  the  south  of  Mizzell's  lake,"  On  the  same  day, 
the  26th  day  of  January  1819,  the  governor  granted  the  request 
of  the  petitioner. 

On  the  £4th  of  February  1819,  the  survejror  gave  a  certifi- 
cate, that  he  hod  surveyed  to  the  petitioner,  eight  thousand 
acres  of  land,  west  of  the  river  6t  John's,  beginning  at  the 
mouth  of  Berkley  creek,  below  White  Spring,  and  following 
upwards  the  margin  of  said  river,  &c. 

On  the  10th  of  March  1819,  the  said  surveyor  gave  anotlier 
certificate,  that  he  had  surveyed  for  the  petitioner,  five  thou- 
sand  acres  of  land,  in  the  place  called  Lang's  hammock,  situ- 
ated south  of  Mizzell  Lagoon,  west  of  the  river  St  John's,  in 
part  of  a  greater  quantity  granted  to  the  said  petitioner,  on  the 
6th  of  April  1816. 

On  the  Itth  of  March  1819,  the  said  surveyor  gave  another 
certificate,  in  which  he  states  that  he  had  surveyed  to  the 
petitioner,  three  thousand  acres  of  land,  in  the  place  called 
Cone's  hanunock,  being  the  complement  of  a  greater  quantity 
which  was  granted  to  him  on  the  6th  of  April  1816. 

The  following  copies  of  the  petition,  decree  and  grant  werp 
annexed  to  the  petition. 

(Translation.)  Memorial.  To  the  Governor:  Don  Georgn 
Clarke,  a  native  of  this  province,  with  due  respect,  presents 
himself  to  your  honour,  and  says  that,  having  noticed  the  cpn^ 
stant  scarcity  of  sawed  Inmher  in  Ihif?  provinee.  nnd  'pnriiou 
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larly  at  this  town^  which,  in  conoequence  of  the  Bcantiness  of 
this  indispensable  material,  has  but  half  of  the  population  that  it 
ought  to  have ;  and  induced  by  the  general  advantages  that 
may  result  from  mills  worked  by  animals  over  those  worked  by 
water,  wind,  or  fire,  because  they  are  less  expensive,  more  securU, 
and  adapted  to  any  station,  he  has  accomplished  one  at  this  town 
of  his  own  invention  and  workmanship,  which,  with  four  horses, 
saws  eight  lines  at  a  time,  at  the  rate  of  two  thousand  super- 
ficial feet  per  day.  Therefore,  he  prays  that  yoiu  honour  will  be 
pleased  to  grant  him  a  tiilet>f  property  to  the  quantity  of  land 
your  honour  had  thought  proper  to  assign  to  the  water  mills 
for  their  continual  supply,  forming  a  quantity  equivalent  to  a 
five  mile  square ;  which  lands  he  solicits  on  the  western  part 
of  the  St  Jfohn^s  river,  above  Black  creek,  at  a  (dace  entirely 
vacant,  known  by  the  name  of  White  Spring.  He  hopes  to  re- 
ceive this  grant  from  your  honour's  kindness^  because,  by  this 
proof  of  his  industry  and  labour,  he  has  given  lo  the  public 
an  invention  that  by  its  expediency,  simplicity,  and  cheapness, 
offers  from  this  source  of  lumber  the  most  considerable  advan- 
tages not  only  to  the  royal  revenue,  but  to  the  public  also,  by 
the  labour  of  cutting,  use,  and  commerce. 

Fernandina,  March  16,  1816. 

P.D.  For  proof  of  what  I  have  stated  to  your  honour,  I 
herewith  present  a  certificate  of  the  civil  and  military  com- 
mander of  this  town,  ut  supra. 

George  J.  F.  Clarke. 

Grant  to  Clarke  for  sixteen  thousand  acres.  Decree.  St 
Augustine,  April  3,  1816.  This  government  have  granted 
lands  to  other  individuals^  inhabitants  uf  this  province,  who 
have  solicited  them  for  the  cutting  of  timber'  and  the  use  of 
the  same  for  the  saw  mills  or  machines  that  tliey  intend  to  esta- 
blish, but  with  the  condilion  of  being  without  effect  until  these 
establishments  be  made.  And  whereas  Don  George  Clarke 
proves,  by  certificate  of  the  commander  of  the  town  of  Fer- 
nandina, that  he  has  constructed  a  n)ill  of  greaf  utility,  that 
offers  advantages  to  that  settlemeni,  which  it  is  the  duty  and 
interest  of  government  to  promote  in  compliance  with  royal 
orders  despatched  for  that  pui-pose,  rewarding  the  industrious 
and  laborious  as  an  example  to  encourage  other  inhabitants^ 
and  procure  the  inrrense  of  invention :  it  is  granted  to  the  afore- 
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said  Don  George  Clarke,  the  Ave  miles  square  of  land  that  he 
solicits,  of  which  a  title  shall  be  issued  comprehending  the 
place,  and  under  the  boundaries  set  forth  in  this  petition,  with- 
out injury  to  a  third  person. 

COPPINGER. 

(Translation.)  Title  of  property  of  five  miles  square  of  land 
to  Don  Oeorge  Clarke.  Don  Jose  Coppinger,  lieutenant  co- 
lonel of  the-  royal  army,  civil  and  military  governor  pro  tem- 
pore, and  chief  of  the  royal  domain  of  this  city  and  its  province, 
&c. :  "Whereas,  by  a  royal  order  communicated  to  this  govern- 
ment, on  the  29th  October  1790,  by  the  captain  general  of  the 
island  of  Cuba  and  the  two  Floridas,  it  is  provided,  among  other 
things,  that,  to  foreigners  who  of  their  free  will  present  them- 
selves to  swear  allegiance  to  our  sovereign,  there  be  granted  to 
them  lands  gratis  in  proportion  to  the  workers  that  each  family 
may  have ;  and  whereas  Don  €teorge  Clarke,  inhabitant  of 
the  town  of  Fernandina,  has  presented  himself,  manifesting 
that  he  has  constructed,  from  his  oMm  ingenuity,  a  machine 
that,  with  four  horses,  saws  eight  lines  at  one  time,  cutting 
two  thousand  superficial  feet  of  timber  in  a  day,  and  soliciting, 
in  virtue  thereof,  a  grant  in  absolute  property  of  five  miles 
square  of  land  for  a  stock  and  supply  of  timber,  which  is  the 
portion  that  has  been  granted  for  water  saw  mills;  and  having 
pointed  out  a  competent  tract  of  the  west  side  of  Bt  John's 
river,  above  Black  creek,  at  a  place  called  White  Spring,  that 
is  vacant,  which  establishment  of  said  machine  «ha8  been 
proved  by  a  certificate  of  the  civil  and  military  commandant  of 
the  town  of  Fernandina :  therefore,  and  in  consideration  of 
the  advantages  arising  from  such  improvements  in  this  said 
province,  and  in  order  that,  by  rewarding  the  industrious  and 
ingenious,  it  may  serve  as  an  example  and  stimulus  to  other 
inhabitants,  I  have  found  proper,  by  my  decree  of  the  third  of 
the  present  month,  to  order  the  issue  of  a  competent  title  of 
property  of  said  five  miles  square  of  land,  as  will  appear  more 
fully  by  the  proceedings  had  on  the  occasion,  and  existing  in 
the  archives  of  the  present  notary^  Therefore,  1  have  resolved 
to  grant,  as  in  the  name  of  liis  majesty  I  do  grant,  to  the  said 
George  Clarke,  the  aforementioned  five  miles  square  of  land 
for  him^lf,  his  heirs,  and  successors,  in  absolute  property ; 
and  I  do  issue,  by  these  presents,  a  competent  title,  wherebv  J 
vot.  VIII  — S  r 
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separate  the  royal  domaia  from  the  right  and  dominion  it  had 
to  said  lands,  and  I  cede  and  transfer  the  same  to  the  said 
George  Clarke,  his  heirs  and  successors,  to  possess  them  as 
their  own^  and  to  use  and  enjoy  them  without  any  incum- 
brance or  tribute  whatever,  with  all  their  inlets,  outlets,  uses, 
customs,  rights,  and  services,  which  they  have  had,  have,  and 
by  custom  or  law  may  have,  or  in  any  wise  may  appertain  to 
them  ;  and  at  their  will,  to  sell,  cede,  transfer,  and  dispose  of 
them  at  their  pleasure.  To  all  which  I  interpose  my  authority 
as  I  can,  and  and  of  right  ought  to  do,  by  virtue  of  these  pre- 
sents and  the  sovereign  will.  Given  under  my  signature,  and 
countersigned  by  the  notary  of  government  and  royal  domaiu 
in  this  city  of  St  Augustine  of  Florida,  on^the  6th  April  1816. 

Jose  Coppinger. 

By  order  of  his  Excellency. 
Juah  de  Entralgo, 

Notary  pro  fern,  of  Gov.  and  Royal  Domain. 

The  answer  of  the  United  States  district  attorney  expressly 
denies  that  by  and  under  the  usages,  customs,  laws,  and  ordi- 
nances of  the  king  of  Spain,  the  petitioner  is  entitled  to,  and 
vested  with  a  full  and  complete  title  in  fee  simple,  or  any  other 
title  whatever  to  the  said  land,  and  that  the  supposed  ^ant 
to  the  said  petitioner  is  entirely  nuH  and  void. 

The  answer  further  denies,  that  governor  Coppinger  had 
any  power  or  authority  whatever  to  make  such  a  grant ;  and 
that  if  such  a  grant  was  ever^made  to  the  petitioner,  it  was 
made  in  violation  of  the  laws, -ordinances,  and  royal  regula- 
tions of  the  Spanish  government. 

The  decree  of  the  court  below  confirmed  ihe  claim  of  the 
petitioner  not  to  the  land  described,  and  whiph,  if  any,  wa« 
vested  in  the  said  petitioner  by  the  grant  of  governor  Cop- 
pinger, dated  the  6th  of  April  1816,  but  other  lands  described 
by  JLhe  surveyor  in  his  several  certificates,  dated  the  24th  of 
F9)>ruary,  and  10th  and  12th  of  March  1819. 

The  case  was  argued  by  Mr  Call,  for  the  United  States;  and 
by  Mr  Berrien  and  Mr  Wilde,  for  the  appellee. 

The  counsel  for  the  United  States  presented  the  foUo|ving 
grounds  for  the  consideration  of  the  court,  and  on  which  they 
contend  the  decree  of  the  court  below  should  be  reversed. 
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1.  The  petitioner  has  not  described  on  the  record  such  a 
case  as  is  embraced  by  the  jurisdiction  expressly  conferred  by 
statute  on  the  superior  court  of  East  Florida. 

2.  The  petitioner  cannot  show  that  .he  has  such  a  claim  to 
la-nd  in  Florida^  as  gives  him  a  right  to  prosecute  his  suit  for. 
its  confirmation  against  the  government  under  the  provisions 
of  the  acts  of  congress  of  1824  and  I8289  conferring  jurisdic- 
tion in  certain  cases  on  the  superior  courts  of  Florida. 

3.  The  governor  of  the  province  of  East  Florida  had  no 
power  or  authority  under  the  laws,  ordinances  and  royal  regu- 
lations of  Spain  to  make  the  grant  in  question. 

4.  If  the  governor  possessed  the  power  of  making  the  said 
grail t  on  the  6th  day  of  April  1816^  the  eighth  article  of  the 
treaty  having  barred  all  grants  made  subsequent  to  the  24th 
of  Januaiy  1819,  he  had  no  power  on  the  25th  of  January 
1818,  to  substitute  other  lands  of  a  superior  quality  at  a  remote 
distance  for  those  which  were  granted  to  the  petitioner  on  the 
6th  of  April  1816. 

5.  The  change  of  location  on  the  25th  of  January  1819, 
was  equivalent  to  the  power  of  making  a  new  grant,  and  the 
act  is  void  under  the  provisions  of  the  treaty.  The  lands 
el(umed  by  the  petitioner,  and  embraced  in  the  second  and 
third  surveys,  were  vacant  lands  on  the  2  ith  of  January  1818, 
and  were  by  the  second  article  of  the  treaty  of  1819  transferred 
to  the  United  States,  (a) 

The  counsel  for  the  appellee  considered  that  the  several 
points  arising  in  this  case  have  been  already  decided  by  this 
court  in  the  cases  of  The  United  States  v.  Arredondo,  6  Peters 
691,  and  The  United  States  v.  Percbeman,  7  Peters  61,  and 
contended : 

1.  That  the  grant  of  governor  Coppinger  vests  in  the  claim- 
ant a  full  and  absolute  title  in  fee  to  the  premises  in  contro^ 
versy. 

2.  That  the  authority  to  grant  land  to  foreigners  is  in  addi. 
tion  to,  and  does  not  exclude,  the  right  to  grant  for  good  cause 
to  the  subjects  of  Spain. 

(a)  Mr  Call,  eoaniel  for  the  United  Statesi  afterwards  laid  before  the  court 
a  printed  argument,  af^pUoable  to  thie  and  the  subiieqaent  cases.  It  will  be 
Umai  in  the  appendix  to  this  volame. 
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8.  That  the  general  authority  of  the  governor  being  aacer- 
lained)  he  alone  was  competent  to  decide  upon  the  sufficiency 
of  the  considerations  on  which  this  graoit  was  founded. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  April  1829,  George  J..  F.  Clarke,  the  defendant  in  error^ 
filed  his  petition  in  the  court  of  the  United  States,  for  the  east- 
ern district  of  Florida,  praying  that  court  to  decree  a  confirma- 
tion of  his  title  to  sixteen  thousand  acres  of  land,  granted-  to 
him  on  the  6th  day  of  April  1816,  by  Don  Joae  Coppinger^ 
then  acting  governor  of  the  province  of  East  Florida. 

The  attorney  for  the  district  appeared,  and  by  his  answer 
denied  all  the  material  allegations  of  the  petition. 

Several  exhibits  were  filed,  and  several  depositions  were 
taken;  and  in  May  term  1882,  the  court  adjudged  the  chiim 
of  the  petitioner  to  be  valid;  from  which  judgment  the  district 
attorney,  on  behalf  of  the  United  States,  prayed  an  appeal  to 
this  couil. 

As  the  United  States  are  not  suable  of  common  rightj  the 
party  who  institutes  such  suit  must  bring  his  case  within  the 
authority  of  some  act  of  congress,  or  the  court  cannot  exercise 
jurisdiction  over  it.  The  counsel  for  the  United  States  con- 
tends, that  George  J.  F.  Clarke  has  not  by  his  petition  made 
A  case  in  which  the  United  States  have  consented  to  be  sued; 
and,  consequently,  that  the  court  of  the  district  had  no  juris- 
diction.  To  maintain  this  objection,  he  has  stated  several 
principles,  and  cit^d  several  decisions  of  this  court  in  support 
of  them.  The  proposition,  that  in  courts  of  a  special  limited 
jurisdiction,  which  that  of  East  Florida  unquestionably  is  in 
this  case,  the  pleadings  must  contain  averments  which  bring 
the  cause  within  the  jurisdiction  of  the  court,  or  the  whole 
proceeding  will  be  erroneous,  is  admitted.  The  inquiry  is^ 
does  the  petition  of  George  J.  F.  Clarke  contain  these  aver- 
ments. 

Florida  contained  an  immense  quantity  of  vacant  land  which 
the  United  States  desired  to  sell.  Numerous  tracts,  in  various 
parts  of  this  territory,  to  an  amount  not  ascertained,. had  been 
granted  by  its  former  sovereigns,  and  confirmed  by  treaty.  To 
avoid  any  conflict  between  these  titles  and  those  which  might 
be  acquired  under  tlie  United  States,  it  was  necessary  to  i 
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tain  their  validity,  and  the  location  of  the  lands.  For  this 
purpose  boards  of  commissioners  were  appointed,  with  exten- 
sive powers,  and  great  progress  was  made  in  the  adjustment 
of  claims.  But  neither  the  law  of  nations,  or  tbe  faith  of  the 
United  States,  would  justify  the  legislature  in  authorizing  these 
boards  to  annul  pre-existing  titles,  which  might  consequently 
be  asserted  in  the  oidinary  courts  of  the  country,  against  any 
g^ntee  of  the  American  government.  The  powers  of  the 
commissioners  therefore  were  principally  directed  to  the  attain- 
ment of  information,  on  which  they  might  report  to  congress, 
who  generally  confirmed  all  claims  on  which  they  reported 
favourably.  After  considerable  progress  had  been  thus  made 
in  the  adjustment  of  titles,  congress,  on  the  26th  of  May  18S0, 
passed  an  act  for  the  final  settlement  of  land  claims  in  Florida 
This  act,  after  confirming  titles  to  a  considerable  extent,  which 
are  described  in  the  first,  second  and  third  sections,  enacts  that 
all  the  remaining  dcdms  which  have  been  presented  according 
to  law,  and  not  finally  acted  upon,  shall  be  adjudicated  and 
finally  settled  upon  the  same  conditions,  restrictions  and  limit- 
ations, in  6very  respect,  as  are  prescribed  by  the  act  of  con- 
gress, approved  2Sd  of  May  1828,  entitled,  <<  An  act,"  &c. 

It  was  obviously  the  intention  of  congress  to  extend  the 
jurisdiction  of  the  court  to  all  existing  claims,  and  to  have  them 
finally  settled.  Tbe  purpose  for  which  the  act  was  made 
could  not  be  otherwise  accomplished.  Any  claim  which  the 
court  was  unable  to  decide  on  tbe  petition  of  the  claimant^ 
would  remain  the  subject  of  litigation.  This  would  defeat  the 
obvious  intention  of  congress,  which  ought  to  be  kept  in  view 
in  construing  the  act. 

Tbe  words  which  confer  jurisdiction,  and  describe  the  cases 
on  which  it  may  be  exercised,  are  **  all  the  remaining  cases 
which  have  been  presented  according  to  law,  and  not  finally 
acted  upon.**  The  spbsequent  words  <<  shall  be  adjudicated," 
&C.  prescribe  the  rule  by  which  the  jurisdiction  previously 
given  shall  be  exercised. 

The  petition  of  Clarke,  after  showing  his  title  under  tbe 
government  of  Spain,  adds,  ^*your  petitioner  farther  states, 
that  his  aforesaid  claim  was  filed  before  tbe  board  of  commiss- 
ioners»  appointed  to  ascertain  claims  and  titles  to  lands  in  East 
Florida,  who^  as  he  is  informed  and  believes,  refused  to  recom- 
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mend  the  same  to  the  favourabler  notice  of  the  United  States 
government ;  and  aave  rejected  the  same,  but  have  not  reported 
it  forged  or  ante-dated."    Do  these  averments  satisfy  the  requi- 
sites of  the  statute  1 

The  uct.requires  that  it  shall  ^^bave  been  presented  accord- 
ing to  law,  and  not  finally  acted  upon."  The  petition  states, 
^^  that  it  was  filed  before  the  board  of  commissioners,"  which 
is  presenting  it  **  according  to  law;"  and  then  proceeds  to  state 
theaction  of  the  board  upon  it.  That  action  is  not  by  law 
made  final,  consequently  the  case  is  one  of  those  which  the 
court  is  directed  to  adjudicate  and  finally  settle,  on  the  princi* 
pies  contained  in  the  act  of  1828.  Any  defect  in  the  title  as 
exhibited,  will  be  considered  in  deciding  on  the  right,  but  does 
not  constitute  an  objection  to  jurisdiction. 

The  title,  as  set  out  in  the  petition  and  exhibits  filed  with  it» 
is  as  follows : 

On  the  I6th  of  March  1816,  George  J.  F.  Clarke,  styling 
himself  a  native  of  the  province,  presented  a  memorial  to  the 
governor  of  East  Florida,  in  which  he  states  the  service  he 
has  rendered  the  public,  by  inventing  and  constructing  a  saw 
mill  of  great  execution,  and  prays,  in  consideration  thereof,  a 
grant  of  the  quantity  of  land  which  his  honour  had  thought 
proper  to  assign  to  the  water  mills,  equivalent  to  five  miles 
squai-e;  which  land  he  solicits  on  the  western  part  of  St  John's 
River,  above  Black  Creek,  at  a  place  entirely  vacant,  known 
by  the  name  of  White  Spring. 

On  the  3d  of  April  the  governor  made  a  decree^  in  which^ 
after  reciting  that  he  had  granted  lands  to  other  individuals  on 
account  of  saw-mills  or  machines  to  be  erected,  but  with  con- 
dition of  being  without  efiect  until  the  establishments  be  made, 
and  that  Clarke  had  exhibited  proof  of  the  actual  erection  of  a 
mill  of  great  utility,  grants  Co  the  said  George  Clarke  the  five 
miles  square  of  laud  that  he  soHcits,  ^^  of  which  a  title  shall  be 
issued,  c<Hnprehending  the  place,  and  under  the  boundaries  set 
forth  in  this  petition,  without  injury  to  a  third  person." 

The  title  was  issued  on  the  sixth  of  the  same  month.  It 
recites  that  **  whereas  by  a  royal  order  communicated  to  the 
government  on  the  29th  of  October  1790,  by  the  captain-gene- 
ral of  the  island  of  Cuba  and  the  two  Floridas,  it  is  provided, 
among  other  things,  that  to  foreigners  who,  of  their  free  will. 
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preseDt  themselves  to  swear  allegiance  to  our  sovereigo,  there 
be  grauted  to  them  lands  gratis,,  in  proportion  to  the  workers 
that  each  family  may  have ;  and  whereas  Don  George  Clarke^, 
inhabitant  of  the  town  of  Fernandina,  has  presented  himselfi 
manifesting  that  he  has  constructed,  from  his  own  ingenuity, 
a  machine  that,  with  four  horses,  saws  eight  lines  at  one  time, 
cutting  two  thousand  superficial  feet  of  timber  in  a  day,  and 
soliciting  in  virtue  thereof  a  grant  in  absolute  property  of  five 
miles  square  of  land,''  &c.;^^  therefore,  and  in  consideration  of 
the  advantages  arising  from  such  improvements  in  this  said 
province,  and  in  order  that,  by  rewarding  the  industrious  and 
ingenious,  it  may  serve  as  an  example  and  stimulus  to  other 
inhabitants,  I  have  fouud  proper,  by  my  decree  of  the  third  of 
the  present  month,  to  order  the  issu^  of  a  competent  title  of 
property  of  said  five  miles  square  of  land,  as  will  more  fully 
appear,"  &c.  ^^  Therefore  I  have  resolved  to  grant,  as  in  the 
name  of  his  majesty  I  do  grant,**  &c. 

An  order  to  survey  the  land  contained  in  this  grant  was 
^ven  by  the  governor  on  the  29tb  of  December  1818. 

Afterwards,  on  the  25th  of  January  1819,  Clarke  presented 
a  memorial  to  the  governor,  stating  that  the  quantity  of  land 
required  for  his  purpose  could  not  be  obtained  at  the  place 
designated,  and  praying  that  the  depth  back  might  be  con- 
tracted to  about  one  and  a  half  miles,  and  the  residue  be  sur- 
veyed  at  a  different  place  described  in  the  memorial.  This 
prayer  was  granted,  and  surveys  were  executed  and  returned, 
placing  eight  thousand  acres  on  the  ground  described  in  the 
decree  and  grant,  and  the  remaining  eight  thousand  acres,  in 
two  surveys,  on  the  ground  designated  in  the  memorial  of  the 
S5th  of  January  1819. 

The  counsel  for  the  United  States  contend,  that  the  grant 
made  to  the  petitioner,  by  the  governor  of  East  Florida,  is  void, 
because  he  had  no  power  to  make  it. 

The  royal  order  of  the  29th  of  October  1790,  which  is  re- 
cited  in  the  grant  of  the  6th  of  April  1816,  most  certainly  does 
not  authorize  that  grant.  It  was  avowedly  made  for  the 
purpose  of  inviting  foreigners  into  the  province,  and  Clarke 
was  an  inhabitant.  It  limited  the  quantity  of  land  to  be  grant- 
ed to  a  fixed  number  of  acres  for  the  workers  that  each  family 
may  have;  and  it  is  not  doubted  that  the  quantity  actually 
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contained  in  the  grant  far  exceeded  the  quantity  authorized  by 
that  order.  It  is  too  plain  for  argument  that,  if  the  validity  of 
the  grant  depends  on  its  being  in  conformity  with  the  royal 
order  of  1790,  it  cannot  be  supported.  But  we  do  not  think  it 
does  depend  on  that  order. 

Although  the  order  is  recited,*  the  grant  does  not  profess  to 
be  founded  on  it.  That  it  is  not,  is  most  apparent.  The  grant 
immediately  proceeds  to  recite  that  Clarke  is  an  inhabitant  of 
Fernandina,  which  would  of  itself  defeat  his  application  if  de- 
pending on  the  order  in  favour  of  "  foreigners  who  of  their  free 
will  present  themselves  to  swear  allegiance  to  the  sovereign" 
of  the  grantor.  It  then  proceeds  to  state  the  real  motive  for 
which  it  is  made.  It  is  that  he  has  constructed  a  machine  of 
great  value.  It  is  for  this,  and  not  for  his  being  willing  to 
swear  allegiance  to-  the  king  of  Spain,  that  he  solicits  the 
grant.  **  Therefore,"  proceeds  the  grant,  *^  and  in  considera- 
tion of  the  advantages  arising  from  such  improvements  in  this 
said  province,  and  in  order  that,  by  rewarding  the  industrious 
and  ingenious,  it  may  serve  as  an  example  and  stimulus  to 
other  inhabitants,  I  have  fodnd  proper,  by  my  decree  of  the 
third  of  the  present  month,  to  order  the  issue  of  a  competent 
title,"  &c.  ^'  Therefore,"  that  is  in  execution  of  the  decree  of 
the  third,  "  I  have  resolved  to  grant,"  &c. 

The  grant,  then,  of  the  6th  of  April  is  avowedly  made  in 
execution  of  the  decree  of  the  3d.  THat  decree  contains 
no  allusion  to  the  royal  order  of  October  1790,  but  professes  to 
be  founded  entirely  on  the  motives  afterwards  expressed  iu 
the  grant  itself  in  addition  to  that  order. 

We  cannot  think,  that  the  recital  of  a  fact  entirely  imma- 
terial, on  which  fact  the  grant  does  not  profess  to  be  founded, 
can  vitiate  an  instrument  reciting  other  considerations  on 
which  it  does  profess  to  be  founded,  if  ihe  matter,  as  recited, 
be  sufficient  to  authorise  it. 

Without  attempting  to  assign  motives  for  the  recital  of  that 
order,  we  are  of  opinion,  that,  in  this  case,  the  recital  is  quite 
immaterial,  and  does  not  affect  the  instrument.  The  real 
inquiry  is,  whether  governor  Coppioger  had  power  to  make  it. 

By  the  second  article  of  the  treaty  of  the  22d  of  February 
1819,  between  the  United  States  of  America  and  Spain,  his 
catholic  majesty  cedes  io  the  United  States,  in  full  properly 


JANUARY  TERM  1834.  449 

[United  StatM  ▼.  Clarke.] 
and  sovereignty,  all  the  territories  which  belong  to  him  situa- 
ted on  the  eastward  of  the  Mississippi,  known  by  the  name  of 
East  and  West  Florida. 

This  article  undoubtedly  transfers  to  the  United  States,  all 
the  political  power  which  our  government  could  acquire,  and 
all  the  royal  domain  held  by  the  crown  of  Spain ;  but  has 
never  been  supposed,  so  far  as  is  now  understood,  to  operate 
on  the  property  of  individuals.  This  court  has  uniformly 
expressed  the  opinion  that  It  does  not. 

The  eighth  article  was  not  intended  to  enlarge  the  cession. 
Its  principal  object  is  (o  secure  certain  rights  existing  at  the 
time,  but  not  complete.  It  stipulates  that  all  the  grants  of 
land  (in  Spanish  ^*  concessions  of  land")  made  before  the  24th 
of  January  1818,  by  his  catholic  majesty,  or  by  his  lawful 
authorities  in  the  said  territories,  ceded  by  his  majesty  to  the 
United  States,  shall*  be  ratified  and  confirmed  (in  Spanish, 
shall  remain  ratified  and  confirmed)  to  the  pereons  in  possess- 
ion of  the  lands  (in  the  Spanish,  in  possession  of  them,  that 
is,  of  the  concessions)  in  the  same  extent  that  the  same  grants 
(in  Spanish,  they)  would  be  valid,  if  the  territories  had  remained 
under  the  dominion  of  his  catholic  majesty. 

It  may  be  worth  observing,  that  the  language  of  the  article 
is  not  ^'all  grants  made  by  his  catholic  majesty,  or  by  his  law- 
ful.authority,'*  which  might  perhaps  involve  an  inquiiy  into 
the  precise  authority  or  instructions  given  by  the  crown  to  the 
person  making  the  grant,  and  might  impose  on  the  claimant 
the  necessity  of  showing  that  authority  in  each  case,  but  ''by 
his  catholic  majesty,  or  his  lawful  authorities  in  the  said  ter- 
ritories ceded  by  his  majesty  to  the  United  States."  That  is, 
by  those  persons  who  exercised  the  granting  power  by  autho- 
rity of  the  crown.  This  is  the  generally  received  meaning  of 
the  words.  They  are  equivalent  to  the  words,  competent 
authorities,  used  il)  their  place  by  the  king  of  Spain  in  his 
ratification  of  the  treaty. 

It  may  be  also  not  entirely  unworthy  of  remark,  that  this 
article  expressly  recognises  the  existence  of  those  "lawful 
authoritiei^  in  the  ceded  territories. 

It  is  not  unreasonable  to  suppose  that  his  catholic  majesty 
might  be  unwilling  to  expose  the  acts  of  his  pubUc  and  confi- 
dential ofilcers,  and  the  titles  of  his  subjects  acquired  under 
VOL.  Tin. — 3  G 
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those  acts,  to  that  strict  and  jealous  scrutiny  which  a  foreign 
government,  interested  against  their  validity,  would  apply  to 
them,  if  his  private  instructions  or  particular  authority  were  to 
be  required  in  every  case,  and  that  he  might,  therefore,  stipu- 
late for  that  full  evidence  to  the  instrument  itself  which  is 
usually  allowed  to  instrumeuts  issued  by  the  proper  officer. 
The  subject  matter  of  the  article,  therefore,  furnishes  no 
reason  for  construing  its  words  in  a  more  restricted  sense  than 
that  in  which  they  are  uniformly  used  and  understood.  In  that 
sense,  they  mean  persons  authorised  by  the  crown  to  grant  lands. 

The  subsequent  part  of  the  sentence  rnay,  in  some  degree, 
qualify  their  meaning.  The  added  words  are,  ^^  to  the  same 
extent  that  the  same  grant  (they)  would  be  valid,  if  the  terri- 
tories had  remained  under  the  dominion  of  his  catholic  ma^ 
jesty.»' 

If  this  part  of  the  sentence  was  intended  as  a  limitation  of 
the  general  provision  which  precedes  it,  the  subject  matter  of 
the  article  may  serve  in  some  measure  to  explain  it. 

The  general  wdrd  "  grant''  may  cohiprehend  both  the  inci- 
pient and  the  complete  title.  The  greater  number  of  those  io 
Florida  appear  to  have  been  of  the  first  description.  Many  of 
these  contained  conditions,  on  the.  performance  of  which  the 
right  to  demand  a  complete  title  depended.  Without  this 
qualification,  the  article  might  have  been  understood  to  make 
these  conditional  concessions  absolute.  Therefore,  they  are 
declared  to  *^  be  ratified  and  confirmed,"  to  the  same  extent 
that  the  same  grants  (they)  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  catholic  majesty." 
The  parties  add,  (continuing  the  idea)  **bui  the  owners  in 
possession  of  such  lands  (the  proprietors)  who,  by  reason  of 
the  recent  circumstances  of  the  Spanish  nation,  and  the  revo- 
lutions in  Europe,  have  been  prevented  from  fulfilling  all  the 
conditions  of  their  grants  (concessions)  shall  complete  them 
within  the  terms  limited  in  the  same  respectively  from  the 
date  of  this  treaty;  in  default  of  which,  the  said  grants  (they) 
shall  be  null  and  void.''  , 

But  whether  the  intention  of  that  part  of  the  article  which 
declares  the  extent  to  which  the  titles  it  contemplates  shall 
be  valid,  is  limited  to  the  conditions  inserted  in  them,  or  quali- 
fies the  general  preceding  words,  it  cannot  vary  the  sense  of 
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the  term  ^Mawful  authorities,''  nor  warrant  the  consiructioQ 
that  a  title  derived  from  ^^a  lawful  authority''  creates  no  pre- 
sumption of  right,  and  leaves  the  holder  under  the  .necessity 
of  proving  every  circumstance  which  would  be  required  to 
support  it,  had  it  proceeded  from  a  person  not  holding  au 
office  on  which  the  power  of  granting  lands  had  been  con- 
ferred. 

These  titles  are  to  be  valid  to  the  same  extent  as  if  the  ter- 
ritories had  not  been  ceded.  What  is  that  extent  I  A  grant 
made  by  a  governor,  if  authorized  to  grant  lands  in  his  pro- 
vince, is  prima  facie  evidence  that  his  power  is  not  exceeded. 
The  connection  between  the  crown  and  the  governor,  justifies 
the  presumption  that  he  acts  according  to  his  orders.  Should 
he  disobey  them,  his  hopes  are  blasted,  and  he  exposes  him- 
self to  punishment  His  orders  are  known  to  himself  and  to 
those  ftom  whom  they  proceed,  but  may  not  be  known  to  the 
world. 

^uch  a  grant,  under  a  general  power,  would  be  considered 
as  valid,  even  if  the  power  to  disavow  it  existed,  untQ  actually 
disavowed.  It  can  scarcely  be  doubted,  so  fbr  as  we  may. 
reason  on  general  principles,  that  in  a  Spanish  tribunal,  a  grant 
having  all  the  forms  and  sanctions  required  by  law,  not  actu- 
ally annulled  by  superior  authority,  would  be  received  as  evi- 
dence of  title. 

We  proceed  then  to  inquire  into  the  power  of  the  governor 
of  East  Florida. 

It  will  not  be  material  to  ascertain  the  rules  by  which  lands 
were  granted  to  the  first  settlers  of  America,  or  the  officers 
from  whom  titles  emanated.  So  early  as  the  year  1735,  an 
ordinance  was  passed  by  which  the  king  reserved  to  himself 
the  right  of  completing  the  titles  given  by  his  provincial  offi- 
cers* 

The  inconvenience  resulting  from  this  regulation  was  so 
seriously  felt,  that  the  ordinance  was  repealed  in  1754,  and 
the^whole  power  of  confirming,  as  well  as  originating  titled, 
was  transferred  to  officers  in  the  colonies.  The  power  of 
appointing  sub-delegate  judges,  to  sell  and  compromise  for  the 
lands  and  uncultivated  parts  of  the  dominions  of  the  Spanish 
crown  in  the  Indies,  was  declared  to  belong  to  the  viceroys 
and  presidents  of  the  royal  audiences  of  those  kingdoms ;  and 
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the  atfme  royal  order  directed  that  "in  the  distant  provinces  of 
the  audienciasy  or  where  sea  intervenes,  as  Caraccos,  Havana, 
Cartbageoa  Buenos  A}'res,  Panama,  Yucatan,  Curnana,  Mar- 
gnritn,  Puerto  Rico,  and  in  oihers  of  like  situation,  confirma- 
tions slinti  be  issued  by  their  governors,  with  tlie  advice  of 
the  officiales  teaks  (tiie  king's  fiscal  ministers)  and  of  the 
lieutenant  general,  hateadoy  Nvhere  he  may  be  stationed. 

In  1768,  this  power  of  granting  and  confinning  titles  to 
lands  was  vested  in  the  intendants. 

In  1774,  it  was  revested  in  the  civil  and  military  governors 
(see  White's  Compilation  218).  In  October  1798,  this  power 
was  again  conferred  on  the  intendant^  so  far  as  respected 
Louisiana  and  West  Florida;  but  this  order  did  not  extend  to 
East  Florida.     In  that  province  it  remained  in  the  governor. 

The  regulations  of  the  governors  O'Reilly  and  Gayoza,  and 
the  proceedings  of  the  governors  Quisai  a,  Estrada,  White, 
Eindelan  and  Coppingcr,  of  East  Florida,  and  all  the  grants 
which  have  been  brought  to  the  view  of  this  court,  together 
with  the  reports  of  the  commissioners  appointed  to  adjust  land 
titles  in  the  territories  ceded  by  Spain,  show,  that  from  the 
year  1774,  the  power  of  granting  lands  was  vested  in  the 
governors,  both  of  Louisiana  and  the  Flondas.  The  ordinance 
of  1798,  wlr'ch  transferred  it  to  the  intendant  of  Louisiana  and 
West  Florida,  did  not  extend  to  East  Florida :  consequently 
it  remained  with  the  governor  of  that  province. 

This  is  admitted  by  the  counsel  for  the  United  States. 

So  far  then  as  respects  East  Florida,  the  term  *' lawful 
authorities" .designates  the  governor  as  certainly  as  if  he  had 
been  expressly  named  in  the  eighth  article  of  the  treaty.  He 
is  the  ofiicer  who  was  empowered  by  his  sovereign  to  make 
grants  of  lands  in  that  province,  and  in  ceding  the  province  to 
the  United  States,  his  sovereign  has  stipulated  that  grants 
made  by  him  shall  be  as  valid  as  if  the  province  had  remained 
under  his  dominion. 

It  has  been  already  stated  that  the  acts  of  an  officer,  to 
whom  a  public  duty  is  assigned  by  his  king,  within  the  sphere 
of  that  duty,  are,  prima  facie,  taken  to  he  within  his  power. 
This  point  was  fully  considered  and  clearly  stated  by  this 
court  in  the  case  of  Arredondo,  and  the  principles  on  which 
the  opinion  rests  are  t^elieved  to  he  too  det'ply  founded  in  law 
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and  reason  ever  to  be  successfully  assailed.  He  who  would 
cohtroverl  a  grant  executed  by  the  lawful  authority,  with  all. 
the  solemnities  required  by  law,  takes  upon  himself  the  bur- 
den of  showing  that  the  officer  has  transcended  the  powers 
conferred  upon  him,  or  that  the  transaction  is  taiated  with 
fraud. 

This  the  counsel  for  the  United  States  undertakes  to  do. 
He  insists  that  governor  Coppinger  lias  transcended  his  powers 
in  making  the  title  now  under  consideration  for  a  larger  quan- 
tity-of  land  than  he  was  empowered  to  grant,  and  on  a  consid- 
eration not  warranted  by  law. 

The  object  of  Spain,  as  of  all  the  European  powers  who 
made  settlements  in  America,  was  to  derive  strength  and  re- 
venue from  her  colonies.  To  accomplish  this,  grants  of  lands 
to  individuals  became  indispensable.  History  informs  us  that 
this  measure  was  adopted  by  all.  The  immense  territories  held 
by  Spain,  affording  an  almost  inexhaustible  fund  of  lands 
claimed  by  the  crown,  could  scarcely  fail  to  produce  large 
grants  to  favourites,  as  well  as  a  regular  system  for  inviting 
population  into  her  colonies.  Tiie  viceroys  in  New  Spain  and 
Peru,  who  were  also  governors,  possessed  almost  unlimited 
powers  on  this  and  other  subjects ;  but  in  distant  provinces,  or 
where  sea  intervenes,  the  right  of  giving  title  to  lands  was 
vested  in  their'  governors  with  the  advice  of  the  king's  fiscal 
ministers  and  of  the  lieutenant  general,  where  he  may  be 
stationed.  No  public  restraint  appears  to  have  been  imposed 
on  the  exercise  of  this  power.  The  officer  and  his  conduct 
were  of  course  under  the  supervision  and  control  of  the  king 
and  his  ministers,  and  especially  of  his  council  of  the  Indies. 

In  1735,  this  power  was  withdrawn  from  the  provincial 
officers,  but  was  restored  to  tliem  in  1754.  Wh.  Comp.  49. 
Clarke's  Land  Laws  973.  The  royal  order  Of  15th  October 
1754  confers  this  power  in  general  terms  without  any  limita- 
tion on  the  quantity  or  on  the  consideration  which  may  move 
to  the  grant.  It  would  excite  surprise  if,  in  a  monarchy  like 
(hat  of  Spain,  no  rewards  in  land  could  be  granted  for  extra 
services,  and  no  favours  could  be  bestowed.  Among  the  earliest 
laws  for  the  government  of  America  (Wh.  Comp.  30)  is  an  or- 
der that  the  viceroj's  of  Peru  and  Mexico  "  grant  such  rewards, 
favours  and  compensation  as  to  thoni  may  .«oem  fit."    A  sub- 
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sequent  order  (Wh.  Comp.  41),  after  directing  extensive  dis- 
positions of  territory,  adds,  "  all  the  remaining  land  may  be 
reserved  to  us,  clear  of  any  incumbrance,  for  tiie  purpose  of 
being  given  as  rewards,  or  disposed  of  according  to  our  plea- 
sure.** In  While's  Comp.  29,  we  find  the  follo^ving  law :  "it 
is  our  pleasure  that  services  be  remunerated  where  they  shall 
have  been  performed,  and  in  no  other  place  or  province  of  the 
Indies.** 

It  would  seem  that  these  remunerations,  if  in  land,  would 
be  made  by  the  governor,  when  empowered  to  grant  them, 
provided  no  other  officer  was  designated. 

Two  letters  of  the  Sd  of  April  1800,  from  an  officer  author- 
ized to  grant  lands,  are  published  in  Clarke's  Land  Laws  989, 
which  would  seem  to  countenance  the  opinion  that  they  did 
not  consider  their  powers  as  limited  to  small  quantities,  but 
that  they  might  exercise  discretion  in  this  respect.  They  are 
written  by  the  attorney-general  under  Morales.  The  first,  ad- 
dressed to  Ddn  Henry  Peyroux,  is  in  these  words  :  **  I  have 
to  reply  to  your  communication  No.  9,  that  I  cannot  at  this  time 
consent  to  the  sale  of  lands  in  the  manner  and  under  the  cir- 
cumstances requested  ;  and  I  have  to  make  the  same  reply  to 
that  of  the  6th  of  February  last.  No.  8,  in  which  you  ask  for 
one  hundred  thousand  arpens.*' 

The  language  of  this  letter  is  rather  that  of  a  man  who  has 
•exercised  his  discretion  on  a  subject  to  which  his  power  ex- 
tends, than  of  one  who  might  at  once  repel  the  application  by 
referring  to  the  orders  of  his  sovereign.  The  second  letter  is 
of  ihr.  same  character. 

A  royal  order  was  issued  on  the  4th  of  January  1813,  which 
recites  that  the  general  Cortes  have  decreed  as  follows: 
"  considering  that  the  conversion  of  public  lands  into  private 
property  is  one  of  the  measures  which  the  welfare  of  the  peo- 
ple, as  well  as  the  advancement  of  agricult.ure  and  industry, 
most  imperiously  demands ;  and  desiring,  at  the  same  time, 
that  this  class  of  lands  should  serve  as  an  aid  to  the  public 
necessities,  a  reward  to  the  deserving  defenders  of  the  country, 
and  a  support  to  the  citizens  who  are  not  proprietors,  the  gen- 
eral and  extraordinary  Cortes  do  decree  : 

**  All  the  uncultivated  or  public  lands,  and  those  of  the  cor- 
poration of  cities,  with  the  limber  thereon  or  withont  it,  both 
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in  the  peDinmilar  and  adjacent  islands,  as  well  as  in  the  ultra 
mariixe  provinces,  except  the  commons  necessary  for  the  towns, 
shall  be  made  private  property.*^ 

*'  In  whatever  manner  these  lands  be  distributed,  it  shall  be 
in  full  property." 

This  order  was  transmitted  to  the  captain  general  of  the 
Island  of  Cuba ;  but  seems  to  have  been  repc^aled  on  the  S2d 
of  August  1814. 

We  do  not  find  any  limitation  in  the  royal  ordeis  restricting 
the  power  of  the  governors  to  a  league  square  in  their  grant 

The  counsel  for  the  United  States  searches  for  them  in  the 
regulations  by  colonial  officers,  prescribing  the  rules  to  be 
observed  in  (he  o£Sces  established  for  the  purpose  of  carrying 
these  orders  into  ezecutioQ,  and  in  special  orders  of  the  crown 
for  specified  objects. 

The  first  to  which  reference  has  been  made,  were  issued  by 
Don  Alexander  O'Reilly,  governor  of  Louisiana.  He  recites, 
among  other  things,  the  complaints  and  petitions  which  had 
been  presented  to  him  by  the  inhabitants,  together  with  the 
knowledge  he  had  acquired  of  their  local  concerns,  by  a  visit 
lately  made  to  the  CotQ  des  AUemands,  &c.  and  from  an  ex- 
aminatidn  made  of  the  report  of  the  inhabitants  assembled  by 
hitf  order  in  each  district,  states  his  conviction  that  the  tran- 
quillity of  the  inhabitants  and  the  progress  of  culture  required, 
which  shall  fix  the  extent  of  the  grants  of  lands  which  shall 
hereafter  be  made,  &c.,  and  adds,  *^  for  these  causes,  and  hav- 
ing  nothing  in  view  but  the  public  good  and  the  happiness  of 
every  inhabitant,  after  having  advised  with  persons  well  in- 
formed  in  these  matters,  we  have  regulated  all  these  objects 
in  the  following  articles  : 

**  1st.  There  shall  be  granted  to  each  newly  arrived  family,'* 
&c 

This  is  most  obviously  the  language  of  a  man  who  supposes 
himself  to  possess  full  power  over  the  subject.  The  rules  he 
prescribes  for  himself,  do  not  purport' to  be  limits  imposed  by  a 
master,  but  to  be  marked  out  by  his  own  discretion,  and  to  be 
alterable  at  will.  He  makes  no  allusion  to  orders  emanating 
from  his  sovereign,  marking  out  the  narrow  path  he  is  bound 
to  tread ;  but  gives  the  law  himself,  in  the  character  of  a  man 
invested  with  full  powers. 
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Tbe  eighth  article  declares  that,  *^  no  grant  in  tbeOpeloosai^ 
Atacapas,  and  Natchiiochcs,  shall  exceed  one  league  in  froat  ' 
by  one  league  in  depth  ;  but  when  the  land  granted  shall  not 
have  that  depth,  aleague^and  a  half  in  front  by  half  a  league 
in  depth,  may  be  granted." 

Had  the  limitation  on  the  quantity  to  be  granted  been  five 
miles  square  instead  of  a  league  square,  is  there  any  thing  in 
the  information  we  possess,  which  would  enable  us  to  say  that 
the  one  more  than  the  other  would  be  an  excess  of  power. 

The  instructions  of  governor  Gayoso  are  dated  in  Septem 
her  1797,  till  which  time  it  maybe  presumed  that  those  of 
O'Reilly  remained  in  force.  •  His  instructions  are  for  the  go- 
vernment of  the  commandants  of  ports,  who  appear  to  have 
been  entrusted  with  the  power  of  malting  concessions.  His 
regulations,  so  far  as  they  varied  those  which  pre-existed,  con- 
stituted, it  may  be  presumed,  a  new  law  for  the  commandants, 
but  do  not  prove  the  existence  of  restrictions  on  his  own  power. 
Like  those  of'  O'Reilly,  they  give  every  indication  of  proceed- 
ing from  an  officer  possessing  general*  and  very  extensive 
powers. 

The  same  observation  applies  to  the  regulations  of  Morales, 
who  was  intendant  of  Louisiana  and  West  Florida.  They 
are  dated  in  July  1799,  soon  after  receiving  the  order  of  the 
king  of  October  1798,  which  directed  ^*  that  the  intendancy  of 
these  provinces  be  put  in  possession  of  the  privijege  to  divide 
and  grant  all  kind  of  land  belonging  to  his  crown ;  which  right, 
after  his  order  of  the  24th  of  August  1770,  belonged  to  the 
civil  and  militaiy .government:  Wishing  to  perform  this  im- 
portant charge,  &c. 

**  After  having  examined,  with  the  greatest  attention,  the 
regulation  made  by  his  ei;pellency,  count  O'Reilly,  the  18th  of 
February  1770,  as  well  as  that  circulated  by  his  excellency 
the  present  governor,  Don  Manuel  Gayoso  de  Lemoe,  the  1st 
of  January  1798,  and  with  the  counsel  which  has  been  given 
me  on  this  subject  by  Don  Manuel  Senaro,  assessor  of  the  in^ 
tendency,  and  other  persons  of  skill  in  these  matters,  that  all 
persons  who  wish  to  obtain  lands,  may  know  in  what  manner 
they  ought  to  ask  for  them,  and  on  what  condition  land  can 
be  granted  and  sold,  &c.,  I  have  resolved  that  the  foUowing 
regulations  shall  be  observed." 
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He  then  proceeds  to  regulate,  with  great  exactness,  the 
course  to  be  observed  by  those  who  seek  to  obtain  concessions, 
the  conditions  on  which  they  shall  be  granted,  and  the  con- 
duct to  be  observed  before  a  complete  title  will  be  made. 
These  regulations  do  not  measure  his  power,  but  give  the  law 
to  those  who  are  to  execute  his  orders. 

These  are  the  proceedings  of  the  ofScers  who  were  entrusted 
with  the  power  to  divide  and  grant  the  crown  lands  in  Lousi- 
ana  and  West  Florida.  It  is  not  to  be  presumed  that  different 
powers  were  conferred  on  the  officers  to  whom  the  same  duties 
were  confided  in  East  Florida. 

Internal  regulations  of  police  were  issued  by  governor 
Quesada  on  the  2d  of  September  1790.  They  commence 
with  saying,  **  Whereas  I  am  commanded  by  royal  orders, 
agreeable  to  the  public  wants,  to  apply  the  most  reasonable 
and  quick  remedies  thereto  :  for  the  purpose,  therefore,  of  ac- 
complishing this,  in  the  edict  commonly  called  ^  internal  regu- 
lations of  police,'  I  have  taken  the  most  conducive  steps,  not- 
withstanding, much  to  my  sorrow,  there  has  been  so  much  to 
amend  and  establish,  that  a  voluminous  code  would  scarcely 
be  sufficient  for  me  to  comprise  all,  in  proportion  to  the  ardent 
desire  which  animates  me  for  the  prosperity  of  the  province 
and  the  service  of  the  sovereign ;  wherefore,  merely  for  the 
present,  and  reserving  hereafter,  when  permitted  by  my  other 
duties,  the  right  of  attending  particularly  to  this  important 
subject,  I  therefore  make  known  and  order  the  following  : 

*'  1st  1  grant  to  all  the  inhabitants  permanently  settled,  and 
subjects  of  his  majesty,  in  his  royal  name,  for  their  use,  the 
quantity  of  land  they  may  require,  in  proportion  to  their  force, 
in  any  part  of  the  desert  province,  without-  any  exception. 
To  this  end,  those  desirous  of  obtaining  the  same,  will  present 
themselves  to  me,  within  twenty  days,  stating  their  circum- 
stances, by  memorial ;  what  lands  they  have  obtained  to  the 
present  period,  and  to  what  quantity,  and  in  what  place  they 
are  desirous  of  locating  them  now :  under  the  precise  condition 
that  it  will  be  without  injury  to  a  third  person,  I  will  attend  to 
their  solicitude  according  to  the  examination  I  may  make  there- 
qf;  and  although  the  laws  of  the  Indies  authorise  me  to  make  no 
absolute  distribution  of  the  same,  and  being  in  the  case  of  tit. 
12th,  book  4th,  I  abstain,  therefrom,  from  powerful  motives. 

VOL.  VIII — S  H 
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But  for  the  greater  security  of  those  interested,  I  will  forward 
my  ideas  and  representation  on  the  subject  ta  the  king,  per- 
suaded that,  in  consequence  thereof,  those  obtaining  grants 
from  me  now  will  be  confirmed  in  the  possession  of  the  same." 

The  law  of  the  Indies  to  which  the  governor  refers,  is  in- 
serted in  Clarke's  Land  Laws,  p.  967,  and  is  in  these  words: 
^*  That  our  subjects  may  japply  themselves  to  the  exploratioa 
and  settlement  of  the  Indies,  and  that  they  may  live  with 
comfort  and  convenience,  which  wei  desire,  it  is  therefore  our 
will,  that  houses,  grounds,  lands,  cavallerias  and  peonias,  be 
granted  to  all  those  who -shall  settle  new  lands,  in  the  villages 
and  places  that  the  govemofof  the  new  settlement  shall  mark 
out  for  them.  There  shall  be  a  distinction  made  between 
gentlemen  and  labourers  (peones),  and  those  who  shall  be  of 
less  grade  and  merit ;  and  in  proportion  to  their  services,  the 
lands  shall  be  increased  and  ameliorated  for  prosecuting  agd- 
cultqre,  and  the  tending  of  cattle.'' 

It  is  not  easy  to  comprehend  precisely  the  mtiuence  whicn 
this  law  ought  to  have. on  the  governors  of  the  Spanish  colo- 
nies.    It  was  undoubtedly  the  same  in  them  all. 

We  collect  from  the  extracts  from  the  laws  of  the  Indies  which 
are  given  us  in  Clarke's  Land  Laws,  and  Whitens  Compilation, 
that  they  apply  chiefly  to  the  general  purposes  of  population 
and  settlement.  For  the  attainment  of  these  objects,  general 
rules  were  framed,  which  contained  afllrmative  instructions  to 
the  officers,  to  be  observed  in  the  formation  of  new  settlements, 
in  donations  to  emigrants,  and  in  the  sale  and  distribution  of 
crown  lands.  How  far  a  discretion  in  the  execution  of  these 
laws,  or  whether  any  discretion,  was  placed  in  those  distant 
officers  to  whom  they  were  directed,  we  have  not  the  means  of 
ascertaining.  So  far  as  we  are  informed,  they  contain  no  nega- 
tive or  prohibitory  wt>rds,  and  the  regular  reports  of  govemois 
must  have  kept  their  superiors  informed  of  their  proceedings. 
Mr  "White  says,  p.  9,  **  I  sought  assiduously,  but  have  been 
unable  to  discover  a  record  or  notice  of  the  proceedings  upon 
some  grant  or  concession  which  had  been  made  by  a  captain 
general,  intendant  or  governor,  and  disapproved  of  by  the  king. 
I  have  been  unable  to  ascertain  whether  any  such  exist." 

The  regulations  of  governor  Quesada,  which  have  been 
cited,  and  ia  which  he  appears  to  have  deviated,^-in  some 
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respects,  from  the  law  to  which  he  refersy  apply  to  the  general 
objects  of  cultivation,  population  and  settlement,  and  ought  to 
conform  to  the  laws  which  had  been  framed  for  those  subjects. 
He  seems  to  grant  a  general  privilege  to  every  individual  to 
acquire  lands  at  will.  He  retains  to  himself  no  discretion, 
exercises  no  judgment  in  the  case*  *^  I  grant,"  he  says,  **  to 
all  the  inhabitants  permanently  settled,  and  subjects  of  his  ma- 
jesty, in  his  royal  name»  for  their  use,  the  quantity  of  land  they 
may  require  in  proportion  to  their  force,  in  an^  part  of  the  des- 
ert province,  without  exception."  Yet  he  k  persuaded  that 
these^grants  will  be  confirmed. 

These  extraordinary  regulations  weie  in  the  exercise  of  that 
ordinary  power  to  which  general  laws  had  been  adapted.  The 
right  to  bestow  rewards  on  those  individuals  who  had  rendered 
any  particular  service,  constituted  a  distinct  branch  of  power, 
to  which  those  general  laws  could  not  apply.  White's  Com- 
pilation abounds  with  extracts  showing  the  disposition  of  the 
king,  that  they  should  be  given  liberally. 

Governor  White  succeeded  governor  Quesada.  In  conform- 
ity with  usage,  he  proclaimed,  in  October  1803,  the  rules  by 
which  it  was  his  purpose  to  be  governed  in  the  concessions  and 
divisions  of  lands  to  the  new  settlers.  He  adopts  a  more  rigid 
practice  than  had  been  observed  by  his  predecessors  ;  but  these 
rules  appear  to  emanate  from  his  own  judgment,  and  to  J>e  in- 
tended to  apply  only  to  new  settlers,  who  come  to  establish 
themselves  in  the  province. 

Don  Nicholas  Ganido,  the  agent  of  the  duke  pf  AUegon,  to 
whom  all  or  nearly  all  the  uncultivated  lapd  of  East  Florida, 
had  been  granted  by  the  king,  addressed  a  letter  to  the  gov- 
ernor, in  February  1819,  soliciting  official  informatioii  respect- 
ing the  validity  of  titles  which  had  emanated  from  him  or  his 
predecessors.  It  is  not  supposed  that  this  letter,  or  the  answer 
to  it,  can  be  received  as  authority ;  but  when  it  is  considered, 
that  the  duke  of  AUegon  believed  himself  to  be  the  lawful  pro- 
[Nietor  of  all  the  lands  not  regularly  vested  in  others,  and  was 
of  course  anxious  to  defeat  the  tides  of  others ;  and  that  the 
questions  were  asked  by,  and  addressed  to  those  who  were  best 
acquainted  with  the  authority  of  the  goveipor,  and  the  princi- 
ples on  which  he  acted,  we  may,  on  a  subject  on  which  so  little 
light  can  be  shed,  look  at  the  letter,  and  the  answer  to  it. 
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Seventh.  **  la  what  manner  are  those  concessions  consid- 
ered, which  were  made  to  foreigners  or  natives,  of  large  portioin 
of  land,  who  have  disappeared,  carrying  with  them  their  docu- 
ments, without  having  cultivated  or  even  seen  the  lands  granted 
to  them  r 

Eighth.  '^  Can  those  persons,  to  whom  assignments  of  large 
portions  of  territory  have  been  made  for  the  establishment  of 
factories,  such  as  water  or  steam  mills,  who  did  not  then  com- 
ply, nor  have  not  since  presented  themselves  to  establish  tbeir 
machinery  (allowing  that  none  exists,  in  the  province  which  is 
known),  be  considered  now,  or  in  future,  with  any  right  1  If, 
in  a  space  of  time,  such  as  has  elapsed  until  now,  they  have 
not  established  their  works,  will  there  be  any  reason  why  said 
lands  should  not  be  declared  open,  and  revert  to  the  class  of 
fviAic  lands  T' 

These  questions  are  asked  by  the  agent  of  the  dukeof  Allegon, 
a  favourite  of  the  king.  They  relate  exclusively  to  those  large 
grants  which  are  now  said  to  have  exceeded  the  power  of  the 
governor.  They  were  of  course  known  to  the  duke  of  Allegon, 
and,  we  must  presume,  to  his  master.  Yet  an  excess  of  au- 
thority is  not  even  suggested.'  No  doubt  seems  to  be  enter- 
tained of  the  validity  of  those  which  had  been  completed  by 
the  grant  of  a  full  title,  or  of  those  still  incomplete,  the  condi- 
tions of  which  have  been  performed.  The  inquiry  respects 
those  persons  only,  who  had  totally  neglected  the  conditions 
contained  in  their  grants.  Their  tides  alone  seem  to  be 
doubted  even  by  the  duke  of  Allegon. 

This  letter  appears  to  have  been  referred  by  the  governor  to 
Ruperto  Saavedra,  who  answers  all  the  inquiries  made  by 
Oanido.  He  says,  ^*  those  who  have  titles  of  proprietorship, 
who  have  complied  with  the  conditions  pointed  out  to  entitle 
them  to  them,  or  have  obtained  them  as  a  remuneration  for 
services,  or  other  considerations  deemed  by  the  government 
sufficient  for  the  purpose ;  fn  these  cases  there  is  a  precise  obli- 
gation to  respect  said  titles,  especially  as  the  said  conditions 
have  been  established  at  the  will  of  the  governors,  and  that  the 
royal  order  of  1790,  on  the  subject,  impairs  none,  but  expiessly 
states,  that  lands  shall  be  granted  and  surveyed  gratis,  to  those 
foreigners  who,  of  their  own  free  will,  present  themselves  to 
swear  allegiance.'^ 
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After  observing  that  the  donation  to  the  duke  of  Allegon,  is 
limited  **  to  uncultivated  lands  which  have  not  been  granted," 
Saavedra  says  ;  "  yet  it  is  proper  to  explain^  in  this  particular, 
that  the  concessions  made  to  foreigners  or  natives,  of  large  or 
small  portions  of  land,  carrying  their  documents  with  them 
(which  shall  be  certificates  issued  by  (he  secretary),  without 
having  cultivated  or  even  seen  the  lands  granted  to  them,  such 
concessions  are  of  no  value  or  effect,  and  should  be  considered 
as  not  made,  because  the  abandonment  has  been  voluntary, 
and  that  they  have  failed  in  complying  with  the  conditions  pre- 
scribed for  the  encouragement  of  population.  The  assignments 
of  extensive  portions  of  territory,  which  have  been  made  for  the 
establishment  of  factories,  to  persons  who  did  not  then  comply, 
nor  have  not  since  presented  themselves  to  establish  their  me- 
chanical works,  ought  also  to  be  considered  without  any  right  or 
value,  and  said  lands  declared  perfectly  free,  that  they  may 
revert  into  the  class  of  public  lands,"  &c/ 

This  opinion  was  laid  before  governor  Coppinger,  and  ap- 
proved by  him.  It  recognises  the  right  to  grant  as  '^  a  remun- 
eration for  services,  or  other  considerations  deemed  by  the 
government  sufficient  for  the  purpose  ;"  and  speaks  of  concess- 
ions to  foreigners  or  natives,  for  large  or  small  portions  of  land 
as  equally  valid.  The  right  they  give  to  a  complete  title, 
depends  on  the  conduct  of  the  proprietor,  on  his  compliance  or 
non  compliance  with  the  conditions,  not  on  the  xjuantity  con- 
ceded. The  same  principle  applies  *^  to  assignments  of  exten- 
sive portions  of  territory,  which  had  been  made  for  the  estab- 
lishment of  factories"  which  have  not  been  erected.  The 
extensiveness  of  the  territory  assigned,  is  not  made  an  objec- 
tion ;  but  the  failure  to  perform  the  condition  on  which  the 
concession  was  made. 

It  is  apparent,  that  both  the  agent  of  the  duke,  and  Saavedrat, 
considered  these  large  concessions  as  within  the  power  of  the 
governor. 

The  counsel  for  the  United  States  relies  confidently  on  the 
letter  of  governor  Kindelan,  of  the  4th  of  June  1803,  addressed 
to  the  captain  general  of  Cuba,  in  which  h6  recommends  the 
militia  who  had  served  during  the  late  insurrection,  and  third 
battalion  of  Cuba,  as  worthy  the  gifts  to  which  the  supreme 
governor  may  think  them  entitled.     He  suggests  granting  **  to 
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the  soldiers  a  certain  quantity  of  land,  as  established  by  regu- 
lations in  this  province,  agreeably  to  the  number  of  penoiis  in 
each  family." 

On  the  part  of  the  United  States  it  is  infiisted,  that  this  apfrii- 
cation  could  not  have. been  made,  had  the  governor  been 
authorized  by  the  existing  laws  to  reward  their  services  still 
more  liberally. 

The  argument  has  undoubtedly  great  weight,  but  we  do 
not  think  it  conclusive. 

Grants  to  a  whole  class  of  individuals,  a  distribution  of  lands 
among  the.  body  of  the  colonial  militia,  and  a  battalion  of  a 
different  province,  might  be  expected  to  belong  rather  to  the 
general  system  of  distribution  than  to  that  branch  of  it  which 
authoiizes  rewards  to  individuals  foirparticular  special  services^ 
and  might  be  expected  to  proceed  directly  from  the  crown,  or 
to  have  its  express  sanction. 

If  not  all  the  extracts  from  the  laws  of  the  Indies,  at  least 
by  far  the  greater  part  of  them,  which  we  find  in  White's 
Compilation,  relating  to  rewards,  contemplate  services  peculiar 
to  the  individual,  not  those  which  are  of  a  general  character. 
We  do  not  think,  therefore,  that  an  application  to  superior 
authority  for  a  distribution  of  lands  among  thei  militia  who 
have  served  during  a  period  of  dangerous  insurrection^  is  neces- 
sarily to  be  be  ascribed  to  the  consciousness  of  wanting  power 
to  give  a  reward  in  lands  to  an  individual  whose  invention  is 
deemed  meritorious. 

The  favour  of  granting  rewards  is  expressed  in  terms  indi- 
cating the  expectation  that  it  is  to  be  exercised  by  those  gov- 
ernors who  are  also  viceroys;  but  there  are  no  prohibitory 
words,  and  the  general  power  of  granting  lands^  extended  to 
the  governors  of  distant  provinces^  or  where  sea  intervenes^ 
may  comprehend  granting  as  a  reward  for  individual  merit 
The  facts  that  this  power  was  exercised  certainly  as  early  as 
1813,  by  the  governor  or  East  Florida,  that  the  condition  of  the 
province  and  the  exhausted  state  of  the  kingdom  seemed  to 
require  and  justify  it,  and  that  the  king  never  disapproved  ^he 
proceedings  of  the  governor,  exbted  when  the  treaty  was 
formed.  Such  was  the  state  of  things  to  which  ih^  treaty 
applied. 

It  is  stated  that  the  practice  of  making  large  concessions 
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commenced  with  the  intention  of  ceding  the  Floridas,  and 
these  grants  have  been  treated  as  frauds  on  the  United  States. 
The  increased  motives  for  making  them  have  been  stated 
in  argument,  and  their  influence  cannot  be  denied.  But  ad- 
mitting the  charge  to  be  well  founded,  admitting  that  (he 
Spanish  government  was  more  liberal  in  its  concessions  after 
contemplating  the  cession  than  before,  ought  this  circumstance 
to  affect  bona  fide  titles  to  which  the  United  States  made  no 
objection. 

While  Florida  remained  a  province  of  Spain,  the  right  of  his 
catholic  majesty,  acting  in  person  or  by  his  officers,  to  distri- 
bute lands  according  to  his  pleasure,  was  unquestioned.  That 
he  was  in  the  constant  exercise  of  this  power,  was  well  known. 
If  the  United  States  were  nor  content  to  receive  the  territory, 
charged  with  titles  thus  created,  they  ought  to  have  made,  and 
they  would  have  made,  such  exceptions  as  they  deemed  ne- 
cessary. They  have  made  these  exceptions.  They  have  stipu- 
lated that  all  grants  made  since  the  24th  of  January  1818, 
shall  be  null  and  void. 

It'is  understood  that  this  stipulation  was  intended  to  embrace 
three  large  grants  made  by  the  king,  which  comprehended 
nearly  all  th<»  crown  lands  in  East  Florida:  However  this 
may  be,  it  shows  that  the  subject  was  in  the  mind  of  the  ne- 
gotiators, and  that  the  apprehended  mischief  was  guarded 
against  so  far  as  the  parties  could  agree.  The  American  gov- 
ernment was  content  with  the  security  which  this  stipulation 
afforded,  and  cannot  now  demand  farther  and  additional 
grounds.  The  acquisition  of  the  Floridas  was  an  object  of 
immense  importance  to  the  United  States.  It  was  urged  by 
other  considerations  of  a  still  more  powerful  operation,  in  addi- 
tion to  vacant  lands.  It  will  be  regarded,  while  our  union 
lasts,  as  the  highest  praise  of  the  administration  which  made 
it,  and  of  the  negotiator  who  accomplished  it.  It  cannot  be 
doubted  that  the  terms  were  highly  advantageous,  and  that 
tliey  were  so  considered  by  all.  The  United  States  were  satis- 
fied, and  had  reason  to  be  satisfied,  with  the  provision  exclud- 
ing grants  made  subsequent  to  the  24th  of  January  1818,  when 
the  fraud  on  that  provision  was  prevented  by  the  terms  of  the 
ratification  of  the  treaty.  All  other  concessions  made  by  his 
catholic  majesty,  or  his  lawful  authorities  in  the  ceded  territo- 
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ries  (in  the  ratification  by  the  king  of  Spain,  ^<  competent  au- 
thorities''), are  as  valid  as  if  the  cession  had  not  been  made. 
If  it  be  shown  by  the  person  holding  the  concession,  that  it  was 
made  by  the  officer  authorised  to  grant  lands,  thatit  was  the  duty 
of  this  oiTicer  to  give  a  regular  accouutofhisofficial  transactions, 
that  no  giant  ever  made  by  the  person  thus  entrusted,  bad 
ever  been  disapproved  ;  courts  ought  to  require  very  full  proof 
that  he  had  transcended  his  powers,  before  they  so  determine. 
We  do  n6t  think  this  full  proof  has  been  given  in  the  present 
case. 

The  considerations  then  recited  in  the  grant,  in  addition  to 
the  royal  order  of  October  1790,  are,  we  think,  sufficient  to 
maintain  it. 

It  will  be  proper  to  take  a  concise  review  of  the  legislation 
of  congress  on  this  subject.* 

The  first  act,  passed  on  the  8th  of  May  1822,  entitled  ^an 
act  for  ascertaining  claims  and  titles  to  land  within  the  terri- 
tory of  Florida,"  (L.  U.  S.  vol.  7,  p.  103)  directs  that  com- 
missioners  be  appointed  "  for  the  purpose  of  ascertaining  the 
claims  and  titles  to  lands  within  the  temtory.  of  Florida,  as 
acquired  by  the  treaty  of  the  g2d  of  February  1819."  The 
sixth  section  enacts,  "  that  every  person,  or  the  heirs  or  repre- 
sentatives of  such  persons,  claiming  titles  to  lands  under  any 
patent,  giant,  concession  or  order  of  survey,  dated  previous  to 
the  24th  day  of  January  1818,  which  were  valid  under  the 
Spanish  government  or  by  the  law  of  nations,  and  which  are  not  ' 
rejected  by  the  treaty  ceding  the  territory  of  East  and  West  Flo- 
rida to  the  United  States,  shall  file  before  the  commissioners  his, 
her  or  their  claim,  setting  forth  particularly  its  situation  and 
boundaries,  if  to  be  ascertained,  with  the  deraignment  of  title 
when  they  are  not  the  grantees  or  original  claimants,"  &c. 
**  And  said  commissioners  shall  proceed  to  examine  and  deter- 
mine on  the  validity  of  said  patents,  grants,  concessions  and  or- 
ders of  survey,  agreeably  to  the  laws  and  ordinances  heretofore 
existing,  of  the  governments  making  the  grants  respectively, 
having  due  regard,  in  all  Spanish  claims,  to  the  conditions  and 
stipulations  contained  in  the  eighth  article  of  a  treaty  concluded 
at  Washington,  between  his  catholic  majesty  and  the  United 
States,  on  the  22d  of  February  1819;  but  any  claim  not  filed 
previous  to  the  31st  day  of  May  1823,  shall  be  deemed  and 
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held  to  be  void  and  of  none  effect.*' -  They  were  directed  to 
examine  all  these  claims ;  and,  if  satisfied  that  they  were  cor- 
rect  and  valid,  to  confirm  them ;  "  provided  that  tiiey  shall  not 
have  power  to  confirm  any  claim,  or  part  thereof,  where  the 
amount  claimed  is .  undefined  in  quantity,  or  shall  exceed  one 
thousand  acres;  but  in  all  such  cases  shall  report  the  testi- 
mony, with  their  opinions,  to  the  secretary  Df  the  treasury,  to 
be  laid  before  congress  for  their  determination." 

The  object  of  this  law  cannot  be  doubted.  It  was  to  8epa>- 
rate  private  property  from  the  public  domain,  for  the  double 
purpose  of  doing  justice  to  individuals,  and  enabling  congress 
safely  to  sell  the  vacant  lands  in  their  newly  acquired  territo- 
ries. To  accomplish  this  object,  it  was  necessary  that  all 
claims,  of  every  description,  should  be  brought  before  the  com- 
missioners, and  that  their  powers  6f  inquiry  should  extend  to 
all.  Not  only  has  this  been  done,  but,  further  to  stimulate  the 
claimants,  the  act  declares  ^^  that  any  claim  not  filed  previous 
to  the  Slst  of  May  1823,  shall  be  deemed  and  held  to  be  void 
and  of  none  effect."  This  primary  intention  of  congress  is 
best  promoted  by  determining  causes  finally,  where  their  sub- 
stantial merits  can  be  discerned. 

The  subsequent  acts  of  congress,  respecting  the  board  of 
commissioners,  have  no  materiai^infiuence  on  the  question  be- 
fore the  court. 

On  the  23d  of  May  1828,  congress  passed  ^^an  act  supple- 
mentary to  the  several  acts  providing  for  the  settlement  and 
confirmation  of  private  land  claims  in  Florida." 

This  act  confirms  all  claims  contained  in. the  reports  of  the 
commissioners  of  East  Florida,  and  in  the  reports  of  the  re- 
ceiver and  register  acting  as  such,  ^Ho  the  extent  of  the  quan- 
tity contained  in  one  league  square,"  and  continues  the  powers 
of  the  register  and  receiver,  till  the  first  Monday  in  the  follow- 
ing December. 

The  sixth  section  enacts,  *^  that  all  claims  to  land  within  the 
territory  of  Florida,  embraced  by  the  treaty  between  Spain  and 
the  United  States,  of  the  22d  of  February  1819,  which  shall 
hot  be  decided  and  finally  settled  under  the  foregoing  j^rovis- 
ions  of  this  act,  containing  a  greater  quantity  of  land  than 
the  commissioners  were  authorised  to  decide^  and  above  the 
amount  confirmed  by  this  act,  and  which  have  not  been  re- 
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ported  as  antedated  or  forged,  by  said  commissioDers,  or  regis- 
ter and  receiver  acting  as  such,  shall  be  received  and  adjudi- 
cated by  the  judge  of  the  superior  court  of  the  district  in  which 
the  land  lies,  upon  the  petition  of  the  claimant,**  &c. 

The  report  of  the  register  and  receiver  being  made,  con- 
gress, on  the  26th  of  May  1830,  passed  **an  act  for  the  final 
settlement  of  land  claims  in  Florida." 

This  act,  after  confirming  the  claims  it  recites,  declares  that 
all  the  remaining  claims  which  have  been  presented  according 
to  law,  and  not  finally  acted  upon,  shall  be  adjudicated  and 
finally  settled  upon  the  same  conditions,  restrictions  and  limi- 
tations in  every  respect,  as  are  prescribed  by  the  act  of  con- 
gress, approved  the  33d  of  May  1828,  entitled  *^an  act  supple- 
mentary to  the  -several  acts  for  the  settlement  and  coufirma^ 
tion  of  private  land  claims  in  Florida.'^ 

That  act  refers  to  the  act  approved  May  the  26lh  1824,  en- 
titled **an  act-  enabling  the  claimants  to  land  within  the  limits 
of  the  state  of  Missouri,  and  territory  of  Arkansas,  to  institute 
proceedings  to  try  the  validity  of  their  claima" 

This  last  recited  act  provides  for  the  trial  of  claims  **  protected 
or  secured"  by  the  treaty  which  ceded  Louisiana  to  the  United 
States.  After  describing  those  claims  in  terms  supposed  to 
comprehend  them  all,  the  act  proceeds,  **  in  each  and  every 
such  case,  it  shall  and  may  be  lawful  for  sQch  person  or 
persons,  or  their  legal  representatives,  to  present  a  petition  to 
the  district  court  of  the  state  of  Missouri,  setting  forth  fully, 
plainly  and  substantially,  the  nature  of  his,  her  or  their 
claim  to  the  lands,  tenements  or  hereditaments,  and  particu- 
larly stating  the  dale  of  the  grant,  concession,  warrant  or  order 
of  survey  under  which  they  claim,  the  name  or  names  of  any 
person  or  persons  claiming  the  same,  or  any  part  thereof,  by  a 
difierent  title  from  that  of  the  petitioner,  or  holding  possession 
of  any  part  thereof,  otherwise  than  by  the  leave  or  permission 
of  the  petitioner ;  and  also,  if  the  United  States  be  interested, 
on  account  of  the  lands  within  the  limits  of  such  claim,  not 
claimed  by  any  other  person  than  the  petitioner;  also  the 
quantity  claimed,  and  the  boundaries  thereof,  when  the  same 
may  have  been  designated  by  boundaries ;  by  whom  issued, 
and  whether  the  said  claim  has  been  submitted  to  the  exami* 
nation  of  either  of  the  tribunals  which  have  been  constituted 
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by  law  for  the  adjitstmeDt  of  land  titles,  in  the  present  limits 
of  the  state  of  Missouri,  and  by  them  nepoited  on  unfavourably^ 
or  recommended  for  confirmation." 

It  lias  been  already  stated,  that  this  act  does  not  define  the 
jurisdiction  conferred  on  the  court  of  East  Florida  by  the  act 
of  18S0,  but  directs  the  mode  of  proceeding  and  the  rules  of 
decision.  Consequently  those  technical  averments  which  are 
required  in  the  pleadings  to  show  the  jurisdiction  of  a  court  of 
limited  jurisdiction  are  not  indispensable,  and  it  will  be  suffi- 
cient if  the  petition  state  a  case  substantially  within  the  law* 
The  court  is  satisfied  that  the  petition  of  Gkorge  J.  F.  Clarke 
is  in  this  respect  unexceptionable.  It  complies,  we  think, 
with  all  the  requisites  of  the  law. 

The  grant  which  constitutes  the  foundation  of  the  petition- 
ees claim,  is  a  complete  title,  subject  to  no  condition  whatever, 
emanating  from  the  governor  of  East  Florida,  who  was  the 
lawful  authority  of  his  catholic  majesty,  for  making  grants 
and  concessions  of  land,  in  that  province.  The  decree  of  the 
district  court,  so  far  as  it  afiirms  the  validity  of  this  grant,  is, 
we  think,  correct.  But  it  appears  to  us  to  confirm  the  title  of 
the  petitioner  to  lands  not  comprehended  within  it. 

In  his  original  application  to  governor  Coppinger,  the  peti- 
tioner describes  with  precision  the  land  he  solicits.  The  de- 
cree conforms  to  the  petition,  and  the  full  title  to  both.  That 
instrument,  after  stating  the  prayer  of  Clarke,  adds,  '*and 
having  pointed  out  a  competent  tract  on  the  west  side  of  St 
John's  river,  above  Black  creek,  at  a  place  called  Wliite 
Spring,  that  is  vacant,  &c.,  therefore  I  have  resolved  to 
grant,  as  in  the  name  of  his  majesty  I  do  grant,  to  the  said 
QeoTge  Clarke,  the  aforementioned  five  miles  square  of  land, 
for  himself,  his  heirs  and  successors,  in  absolute  property,  and 
I  do  issue,  by  these  presents,  a  competent .  title,  whereby  I 
separate  the  royal  domain  from  the  right  and  dominion  it  had 
to  said  lands,"  &c. 

Afterwards,  on  the  25th  of  January  1819,  he  again  presented 
a  petition  to  the  governor,  slating,  that  having  examined  the 
lands  in  the  neighbourhood  of  White  Spring,  he  finds  that 
their  extension  back,  is  in  no  wise  adequate  to  the  expectation 
and  intentions  he  had  formed,  nor  the  purposes  for  which  they 
were  granted  to  him,  by  the  government ;  and  furthermore. 
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he  fears  that  they  will  interfere  with  the  lands  appertaining  to 
the  house  of  John  Forbes  &  Co.,  therefore  he  prays  ^'that  the 
survey  made  in  pursuance  of  an  order  granted  by  the  governor, 
should  be  verified,  with  this  only  diflerence,  that  the  depth 
back  will  be  contracted  to  about  one  and  a  half  miles,  and  that 
the  said  surveyor  will  survey  the  balance  in  the  hammocks 
called  langs  and  cones,  situated  on  the  south  of  Mizzel's  lake, 
which  are  vacant." 

The  prayer  of  the  petitioner  was  granted,  and  the  surveys 
were  made.  The  plats  were  laid  before  the  district  court,  and 
show  that  one,  containing  eight  thousand  acies,  was  surveyed 
within  the  bounds  of  the  grant.  Two  others,  one'^for  five,  and 
the  other  for  three  thousand  acres,  were  surveyed  elsewhere. 
The  judge  confirmed  the  title  of  the  petitioner  to  the  tliree 
surveys. 

The  grant  conveyed  to  Clarke  the  land  described  in  the 
instrument,  and  no  other.  A  permit  to  survey  other  lands, 
can  be  considered  only  as  a  new  order  of  survey,  depending 
for  its  validity  on  the  power  of.  the  person  who  made  iL  On 
the  25th  of  January  1819,  governor  Coppinger  did  not  possess 
this  power.  The  treaty  of  February  1819,  had  declared  that 
all  grants  (concessions)  made  after  the  24th  of  January  1818, 
should  be  null  and  void.  The  acts  of  congress  forbid  the 
allowance  of  any  order  of  survey  made  "after  that  date.  So 
much  of  the  decree  as  sanctions  these  two  surveys  of  five  and 
three  thousand  acres,  is  in  our  opinion,  erroneous. 

But  we  do  not  think  these  irregular  surveys  affect  the  title 
under  the  original  grant,  unless  the  lands  have  been  acquired 
by  others.  The  vacant  lands  within  its  bounds,  still  belong 
to  the  appellee,  and  may  now  be  surveyed  by  him. 

It  is  the  opinion  of  this  court,  that  there  is  no  error  in  so 
much  of  the  decree  of  the  superior  coiut  for  the  district  of 
East  Florida,  pronounced  in  this  case  in  May  term  18S2,  as 
doth  order,  adjudge  and  decree  that  this  claim  is  valid,  and 
as  eonfirmis  the  same  unto  the  claimant,  to  the  extent,  and 
agreeably  to  the  boundaries  as  in  the  grant  for  the  said  laud% 
and  in  the  plat  of  survey  thereof,  made  by  Don  Andrew  Bur- 
gevin,  of  eight  thousand  acres,  and  dated  the  24th  of 'February 
1817,  and  that  so  much  of  the  said  decree  ought  to  be  affirmed, 
and  it  is  hereby  affirmed  accordingly.     But  that  so  much  of 
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the  said  decree  as  confirms  to  the  claimant  the  lands  contained 
in  two  other  surveys  tliereof,  made  by  the  said  Don  Andrew 
Burgevin ;  one  for  five  thousand  acres,  6n  the  10th  of  March 
1819,  and  the  other  for  three  thousand  acres,  on  the  12th  of 
the  same  month ;  is  erroneous  and  ought  to  be  reveraed,  and 
the  same  is  hereby  reversed  acc9rdingly;  and  the  cause  is 
hereby  remanded  to  the  said  district. court,  with  directions  to. 
take  farther  proceedings  therein,  in  such  manner  that  the  resi- 
due of  the  said  granted  land  be  surveyed  to  the  said  petitioner, 
within  the  limits  of  the  grant.  All  which  is  ordered  and  ad- 
judged  by  this  court. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideratipn  whereof,  this 
court  is  of  opinion,  that  there  is  no  error  in  so  much  of  the 
decree  of  the  said  court,  pronounced  in  May  term  1832,  as 
doth  adjudge  and  decree  that  the  claim  of  the  petitioner  in 
that  court  is  valid,. and  in  so  much  thereof  as  confirms  the. 
same  unto  the  claimant,  to  the  extent  and  agreeably  to  the 
boundaries  as  in  the  grant  for  the  said  lands,  and  in  the  plat 
of  survey  thereof,  made  by  Don  Apdrew  Burgevin,  of  eight 
thousand  acres,  and  dated  the  •24th  of  February  1819,  filed  in 
this  cause,  and  that  so  much  of  the  said  decree  ought  to  be 
affirmed,  and  it  :s  hereby  affirmed  accordingly.  But  that  so 
much  of  the  said  decree  as  confirms  to  the  claimants  the  lands 
contained  in  two  other  surveys  thereof,  made  by  the  said  Don 
Andrew  Burgevin,  filed  also  in  this  cause,  one  for  five  thou- 
sand acres  on  the  10th  of  March  1819,  and  the  other  for  tlH*ee 
thousand  acres  on  the  12th  of  the  same  monlh,  is  erroneous, 
and  ought  to  be  reversed,  and  tlie  same  is  hereby  reversed  ac- 
cordingly ;  and  this  court  doth  remand  the  said  cause  to  tlie 
said  superior  court,  with  directions  to  conform  to  this  decree,  and 
to  take  such  further  proceedings  in  the  premises,  that  the  re- 
maining eight  thousand  acres,  which  have  been  improperly 
surveyed  without  authority,  be  surveyed  on  any  lands  now 
vacant  within  the  limits  of  the  grant  made  to  the  petitioner 
on  the  6th  of  April  181€,  and  that  the  title  of  the  petitioner  to 
tbe  land  so  siuveyed  be  confirmed.  All  which  is  ordered,  ad- 
judged and  decreed  by  this  court. 
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The  United  States,  appellants  v.  Frances  Richard. 

Confinnation  of  a  ^rant  of  land  by  goTernor  Coppinj^r  made  in  Jane  1817. 

Tha  grant  was  made  to  the  appellee  on  his  staling  hia  intention  to  baild  aeaw 
mUl. 

The  decree  grants  to  the  petitioner,  "  license  to  construct  a  water  aaw  mill, 
on  the  creek  known  bj  the  name  of  Pottsburg,  bounded  by  the  lands  of 
Strawberry  Hill,  and  this  tract  not  being  sufficient,  I  grant  him  the  aqniva* 
lent  quantity  in  Cedar  Swamp  about  a  milo  east  of  M*Queen's  mill,  bat 
with  the  precise  condition,  that,  as  long  as  ho  does  not  erect  said  machinery, 
this  grant  will  be  considered  null  and  without  value  nor  effect,  until  that 
event  takes  place ;  and  then,  in  order  that  he  may  not  receive  any  prejo- 
diee  fVom  the  expensive  expenditures  which  he  is  preparing,  he  will  have 
the  faculty  of  using  the  pines  and  other  trees  comprehended' in  the  squars 
of  &ye  miles,  or  the  equivaleYit  thereof,  which  five  miles  are  granted  to  him 
in  the  mentioned  place,  the  avails  of  which  ho  will  enjoy  without  any  defal- 
cation whatever." 

By  the  court :  The  judge  of  the  superior  court  construed  this  eoocenioA  to  be 
a  grant  of  land,  and  we  concur  with  him. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  argued  by  Mr  Call,  for  the  United  States;  and 
by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinioQ  of  the 
Court. 

This  claim  is  founded  on  a  concession  made  to  the  appellee 
in  June  1817  by  governor  Coppinger,  of  sixteen  thousand  acres 
of  land,  lying  in  two  places,  designated  in  the  petition  and 
concession.  The  surveys  were  made  in  1824.  These  surveys 
were  laid  before  the  register  and  receiver,  whose  report  was 
unfavourable  to  the  title.  The  appellee,  believing  it  to  be  well 
founded,  presented  a  petition  to  the  judge  of  the  district,  pray- 
ing an  examination  of  his  title,  and  that  it  be  confirmed. 

The  attorney  for  the  United  States,  in  addition  to  his  general 
objection  to  the  want  of  power  in  the  governor,  contends,  that 
his  decree  grants  permission  to  cut  timber,  but. does  not  convey 
the  land  itself,  and  that  the  condition  of  the  gi-aiU  has  not  been 
performed.     The  proof  in  complete,  that  the  mill,  the  building 
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of  which  was  the  consideration  of  the  concession,  was  com- 
menced in  1818,  was  in  full  operation  in  1820,  and  has  been 
kept  up  ever  since.  The  material  question  is,  whether  the  land 
itself,  or  the  privilege  of  cutting  timber,  was  conceded.  Fof 
this  purpose  the  petition  and  concession  are  to  be  examined. 

Don  Francisco  Richard,  after  stifling  in  his  petition  his  inten- 
Uontobuild  a  water  saw  mill,  proceeds,  ^<and  as  for  that  purpose 
a  fit  situation  is  nece^^ary,  sgch  as  is  ofiered  on  Pottsburg  creek, 
bounded  by  the  lands  of  Strawberry  Hilt,  and  the  mentioned 
tract  not  being  sufficient  for  the  indicated  objects,  he  requests 
that  the  quantity  equivalent  to  the  object  of  his  petition,  be 
granted  to  him,  about  one  mile  distant,  east  of  M'Queen's  mill, 
in  order  to  get  cypress  for  timber ;  therefore  he  supplicates  your 
excellency  submissively,  to  grant  him  your  suporior  license,  and 
the  expressed  tract  of  five  miles  of  land  for  the  purposes  he 
proposes  to  himself,  in  order  that,  what  he  solicits  being  granted, 
he  may,  with  all  possible  brevity,  commence  this  advantageous 
work,  and  in  order  that  he  may  have  in  the  said  tract  the 
necessary  timber.'* 

The  decree  grants  to  the  petitioner,  <^  license  to  construct  a 
water,  saw  mill,  on  the  creek  known  by  the  name  of  Pottsburg, 
.  bounded,  by  the  lands  of  Strawberry  Hill,  and  this  tract  not 
being  sufficient,  I  grant  him  the  equivalent  quantity  in  Cedar 
Swamp,  about  a  mile  east  of  McQueen's  mill,  but  with  the  pre- 
cise condition,  that  as  long  as  he  does  not  erect  said  machinery, 
this  grant  will  be  considered  null,  and  without  value  nor  efiect, 
until  that  event  takes  place ;  and  then,  in  order  that  he  may 
not  receive  any  prejudice  from  the  expensive  expenditures 
which  he  is  preparing,  ho  will  have  the  faculty  of  using  the 
pines  and  other  trees  comprehended  in  the  square  of  five  miles, 
or  the  equivalent  thereof,  which  five  miles  are  granted  to  him 
in  the  mentioned  place,  the  avails  of  which  he  will  enjoy 
without  any  defalcation  whatever.'' 

This  translation  was  made  bv  order  of  the  court,  by  the 
translator. 

'  Another  translation  was  made,  also  by  order  of  the  court,  by 
the  keeper  of  the  public  archives.  The  difierence  between 
them  is  unimportant.  In  the  last,  the  petitioner,  after  stating 
his  object^  respectfully  prays,  that  *'  your  excellency  will  grant 
him  Us  superior  permission,  and  -also  five  miles  square  of  land. 
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that  he  may  possess  thereon  the*  netessary  timber  for  the  pur- 
poses aforesaid." 

The  (decree  grants  the  permission  to  build  the  mill  on  the 
lands  adjoining  Strawberrry  Hill,  and  adds,  **  if  there  be  not 
sufficient  land^  the  deficiency  (to  the  amount  granted),  on 
Cedar  Swamp.''  The  condition  of  the  grant  is  then  stated 
nearly  as  in  the  preceding  translation. 

The  petitioner  asks  permission  to  bui|d  the  mill  and  a  grant 
of  land  usually  annexed  to  such  permission.  It  is  plainly  to  be 
inferred  from  these  documents,  that  l  his  quantity  was  five  miles 
square.  The  i^ame  fact  is  collected  from  other  similar  graiita 
The  doubt  is,  whether  the  land  itself,  or  only  the  timber  grow- 
ing  on  it,  is  asked  and  conceded. 

The  petitioner,  in  the  first  translation,  says,  ''  that  the  men- 
tioned tract"  (on  Pottsburg  creek),  ^^  not  being  sufficient  for 
the  indicated  objects"  (that  is,  not  amounting  to  five  miles 
square),  "  he  requests  that  the  quantity  equivalent  to  the  ob- 
ject of  his  petition,  be  granted  to  him  in  Cedar  Swamp.  He 
supplicates  his  excellency  *'  to  grant  him  his  license,  and  the 
expressed  tract  of  five  miles  of  land." 

The  application  is  obviously  for  land,  not  merely  for  the 
timber  growing  oh  it. 

The  concession  is  loosely  worded,  but  is  understood  to  alltide 
td  land.  After  granting  permission  to  build  a  mill  on  the 
place  designated,  the  governor  adds,  "  and  this  tract  not  being 
sufficient,"  plainly  indicating  the  tract  on  which  the  mill  was 
to  be  constructed,  *'  I  grant  him  the  equivalent  quantity  in 
Cedar  Swamp."  The  word  "  tract"  means  knd,  not  timber, 
and.  the  words  '*  equivalent  quantity"  refer  to  the  antecedent 
word  '^  tract,"  and  consequently  also  mean  land.  After 
stating  the  condition  of  the  grant,  he  adds,  *^  which  five  miles 
are  granted  to  him  in  the  mentioned  place." 

This  construction  is  strengthened 'by  the  express  permission 
to  take  timber  while  he  is  erecting  the  mill,  for  the  purpose  of 
executing  the  work.  While  the  grant  of  the  tract  is  of  no 
effect,  he  is  permitted  to  use  the  timber  on  it.  The  grant  of 
the  tract,  which  depends  on  building  the  mill,  was  obviously 
supposed  to.  pass  something  more  than  was  passed  by  the  per- 
mission to  cut  timber  until  it  should  have  effect. 

ft  is  difficult  to  conceive  any  motive  for  granting  the  timber 
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and  withholding  the  land.    That  could  not  be  granted  to,  or 
used  by  another,  while  the  right  to  the  timber  existed.     It  is 
not  to  be  believed  that  the  government  wished  to  restrain  the 
grantee  from  cultivating  a  part  of  it 

'  The  judge  of  the  superior  court  construed  this  concession  to 
be  a  grant  of  land,  and  we  concur  with  him  in  this  construction. 
But  the  surveys  laid  before  the  court,  were  for  a  larger  quan- 
tity of  land  than  is  expressed  in  the  concession.  That  made 
on  Pottsburg  creek,  which  was  intended  for  fourteen  thousand 
four  hundred  acres,  actually  contains  seventeen  thousand  six 
hundred  and  ten,  being  ibree  thousand  two  hundred  an4 
ten  more  than  was  designed.  This  difference  is  accounted 
for,  by  the  fact,  that  it  includes  other  tracts  previously 
appropriated,  and  a  quantity  of  land  covered  with  water. 
The  superior  court  for  the  dbtrict  has  very  properly,  in  its 
opinion,  disallowed  this  excess,  so  far  as  respects  the  land  cov- 
ered with  water.  But  after  having  adjudged  the  claim  to  be 
valid,  "  it  confirmed  and  decreed  the  same  to  the  said  claimant, 
to  the  extent,  and  agreeably  to  the  boundaries,  as  in  the  grant 
for  the  said  land,  and  as  in  the  surveys  thereof,  made  by  An- 
drew Burgevin ;  provided  said  surveys  do  not  include  a  greater 
quantityof  land  than  sixteen  thousand  acres.**  But  the  surveys 
do  include  a  greater  quantity,  as  the  petitioner  himself  states 
in  his  petition.  This  conditional  confirmation  of  the  larger 
survey,  according  to  the  exterior  boundaries  as  described  in  the 
plat,  when  the  petitioner  is  confessedly  not  entitled  to  all  the 
vacant  land  Ijring  within  those  boundaries,  is,  we  think,  not  to 
be  sustained. 

This  court  is  of  opinion,  that  there  is  no  error  in  so  much  of 
the  decree  of  the  superior  court  for  the  district  of  East  Florida, 
made  in  this  case,  as  declares  thb  claim  to  be  valid,  and  as  con- 
firms the  title  of  the  petitioner  to  the  land  described  in  the 
second  survey  mentioned  in  the  said  decree,  containing  sixteen 
hundred  acres,  made  the  26th  of  November  1824,  and  doth 
aflirm  so  much  thereof.  But  this  court  is  of  opinion,  that  there 
is  error  in  so  much  of  the  said  decree  as  confirms  the  title  of  the 
petitioner  to  the  land  described  in  the  first  survey,  made  on  the 
Ist  day  of  November  1824,  because  the  said  survey  is  admitted 
by  the  petitioner  to  contain  more  than  fourteen  thousand  four 
hundred  acres  of  land  not  previously  granted.  This  court  dpth, 
vou  viii. — S  K 
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therefore,  reverse  80  much  of  the  said  decree  as  conlinns  the 
title  of  the  petitioner  to  the  land  contained  in  the  said  sarvey, 
according  to  the  exterior  boundaries  in  the  said  decree  described, 
and  doth  remand  the' cause  to  the  said  superior  court,  with  di- 
rections to  conform  its  decree  to  the  decree  of  this  court,  by 
ordering  the  said  tract  to  be  so  surveyed  as  to  contain  fourteen 
thousand  four  hundred  acres  of  land  not  previously  ^rranted, 
and  no  more. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof,  this 
court  is  of  opinion,  that  there  is  no  error  in  so'much  of  the  de- 
cree of  the  superior  court  for  the  district  of  East  Florida,  made 
in  this  case,  as  declares  to  be  valid,  and  as  confirms  the  title  of 
the  petitioner  to  the  land  described  in  the  second  survey  men- 
tioned in  the  said  decree,  containing  sixteen  hundred  acres^ 
made  the  26th  of  November  1824  ;  and  doth  affirm  so  much 
thereof.  But  this  court  is  of  opinion,  that  there  is  error  in  so 
much  of  the  said  decree,  as  confirms  the  title  of  the  petitioner 
to  the  land  described  in  the  first  survey,  made  on  the  Istd&y 
of  November  1824,  because  the  said  survey  is  admitted  by  the 
petitioner,  to  contain  more  than  fourteen  thousand  four  hun- 
dred acres  of  land  not  previously  granted.  This  court  dotb, 
therefore,  reverse  so  much  of  the  said  decree  as  confirms  the 
title  of  the  petitioner  to  the  land  contained  in  the  said  survey, 
according  to  the  exterior  boundaries  in  the  said  decree  describ- 
ed ;  and  doth  remand  the  cause  to  the  said  superior  court,  with 
directions  to  conform  its  decree  to  the  decree  of  this  court,  by 
ordering  the  said  tract  to  be  so  surveyed,  as  to  contain  fourteen 
thousand  four  hundred  acres  of  land  not  previously  granted, 
and  no  more. 
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The  United  States,  appellants  v.  Antonio  Huertas.  ' 

The  decree  of  the  saperior  court  of  Eaat  Florida,  confirmiDgr  a  oonceseion  of 
land  by  ^Temor  Kindelan,  to  the  appellee,  affirmed. 

APPEAL  from  the  superior  court  of  £ast  Florida. 

This  case  was  submitted  by  Mr  Call,  for  the  United  States ; 
and  by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  appellee  had  obtained  a  concession  for  ten  thousand 
acres  of  land,  from  governor  Eindelan,  in  March  181B«^ 
The  petitioner,  in  his  application  to  the  governor,  sets  forth 
many  and  great  services  rendered  to  the  government,  in  the 
course  of  which  he  had  sustained  considerable  loss,  in  the  last 
insurrection.  He  also  states  that  he  has  ten  children,  and 
fourteen  slaves. 

Crovemor  Kindelan,  in  his  decree  making  the  concession, 
states  his  own  knowledge  of  the  facts  set  forth  in  the  petition, 
but  grants  the  ten  thousand  acres,  with  the  precise  condition 
to  use  the  same  for  the  purpose  of  raising  cattle,  ^'  without 
having  the  faculty  of  alienating  the  said  tract,  without  the 
knowledge  of  this  government.** 

On  the  20th  of  July  1816,  governor  Coppinger  granted  a 
complete  title  to  this  land.  His  grant  recites  the  decree  made 
by  governor  Kindelan,  and  the  boundaries  of  the  land.  This 
claim  was  laid  before  the  board  of  commissioners,  and  recom- 
mended for  confirmation.  Don  Antonio  Huertas  presented  his 
petition  to  the  court  for  the  district  of  East  Florida,  by  which 
tribunal  his  claim  was  adjudged  valid.  It  was  confirmed  to 
him  to  the  extent,  and  agreeably  to  the  boundaries  as  in  the 
grant,  and  the  plat  of  the  survey  of  skid  land,  made  by 
Andrew  Burgevin,  on  the  19th  of  September  1818,  and  filed  ii> 
the  cause. 

No  exception  can  be  taken  to  this  decree,  uvleis  the  survey 
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made  by  Burgevin  varies  from  the  grant  The  descriptioQ  in 
the  survey  corresponds,  in  many  respects^  with  that  in  the 
grant;  but  does  not  pursue  its  calls  with  such  regular  precisioa 
as  to  prove,  completely,  their  exact  identity.  But  as  this  ob- 
jection was  not  taken  in  the  superior  court  for  the  district, 
where  a  survey  could  have  been  ordered,  if  deemed  necessaiy; 
as  the  testimony  in  favour  of  identity  greatly  preponderates ; 
and  as  the  judge  appears  to  have  entertained  no  doubt  that  the 
survey  represented  truly  the  land  granted :  this  court  thinks  the 
judgment  ought  not  to  be  reversed  on  that  account.  It  is, 
accordingly,  affirmed.* 


This  cause  came  on  to  be  heard  on  the  transcript  of  tjie 
record  from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of 
the  said  superior  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  in  all  respects. 
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The  United  States,  appellants  y.  Eusebio  M.  Gomez. 

The  decree  of  the  raperior  court  of  East  Florida,  confirming  a  grant  of  land  to 
the  appellee,  affirmed. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  Mr  Call»  for  the 
United  States ;.  and  by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  claim  is  for  twelve  thousand  acres  of  land,  on  Jupiter 
Island,  in  East  Florida,  for  which  a  concession  was  made  by 
governor  Estrada,  on  the  16th  day  of  July  1815.  The  con- 
cession is  for  services,  and  is  unconditional.  It  was  declared 
valid  by  the  district  court  to  the  extent  of  the  grant  The  de- 
cree 18  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  superior  court  for  the  eastern  district  of  Florida^ 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  superior  court  in  this  cause  be,  ttnd  the  same  is 
hereby  affirmed,  in  all  respects. 
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The  United  States,  afpellakts  v.  George  Fleming's 

Heirs. 

The  decree  of  the  saperior  court  of  East  Florida,  conftnnhig  a  giant  of  land 
to  the  anceator  of  the  appellees,  afiBrmed. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  Mr  Call,  for  the 
United  States ;  and  by  Mr  White,  for  the  appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  claim  is  for  twenty  thousand  acres  of  land,  situated  on 
the  banks  of  the  river  St  Sebastian,  to  the  south  of  Indian 
river,  between  the  eastern  coast  of  Florida  and  the  river  St 
John's.  The  complete  title  was  granted  by  governor  Coppinger 
to  George  Fleming,  the  ancestor  of  the  plaintiffs,  on  the  24ih 
of  September  1816.  The  court  decided  that  it  was  a  valid 
title,  and  confirmed  it  to  the  plaintiffs  to  the  extent,  and  agree- 
ably to  the  boundaries,  as  set  forth  in  the  grant  The  judg- 
ment is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree 
of  the  said  superior  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  in  all  respects. 
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The  United  States,  appellants  v.  Moses  E.  Leti. 

The  decree  of  the  raperior  ooart  of  East  Florida,  oonfirming  grants  of  land 
clauned  bj  the  appellee,  ai&nned  in  part. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  Mr  Call,  for  the 
United  States;  and  by  Mr  White,. for  the  appellee, 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
CourL 

Moses  E.  Levi  presented  his  petition  to  the  superior  court  for 
the  district  of  East  Florida,  praying  that  his  claim  to  sixty-five 
thousand  acres  of  land  might  be  declared  valid,  and  confirmed 
to  him,  according  to  several  difierent  grants  and  surveys  under 
which  he  derived  title.  He  is  not  himself  a  grantee  of  any 
one  of  the  tracts,  but  is  a  purchaser  from  various  persons. 

The  first  claim  stated  in  his  petition,  is  to. twenty  thousand 
acres  of  land,  derived  from  Philip  R.  Younge. 

On  the  22d  of  February  1817,  governor  Coppinger  granted, 
in  full  title,  to  Philip  R.  Younge,  for  services,  "  twenty-five 
thousand  acres  of  land,  south  of  the  place  known  by  the  name 
of  Spring  Garden,  in  this  form :  twelve  thousand  acres  of  them, 
adjoining  the  lake  or  pond  called  Second,  and  known  by  the 
name  of  Yuldes,  and  the  remaining  thirteen  thousand  acres 
on  the  pond  farther  above  the  preceding,  known  by  the  name 
of  Long  Pond,  the  whole  west  of  tlie  jiver  St  John's.** 

This  survey  was  made  on  the  2d  of  August  1819,  under  an 
order  granted  by  the  governor,  of  the  25th  of  May  of  the  same 
year. 

The  certifioate  and  plat  of  the  surveyor,  show  that  the 
twelve  thousand  acre  tract  lies  on  the  lake  called  Second,  but 
omits  to  state  that  it  was  also  known  by  the  name  of  Yaldes. 

The  thirteen  thousand  acre  4ract  is  stated  to  be  on  the  long 
lake,  called  in  the  grant,  Long  Pond. 

The  fair  presumption,  under  all  circumstances,  no  objection 
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to  identity  having  been  made  in  the  superior  court  for  the 
district,  is,  that  the  places  are  the  same. 

The  surveyor  has  returned  another  plat,  describing  eight 
thousand  acres,  part  of  thethirteen  thousand  acre  tract,  which, 
with  the  twelve  thousand  acre  tract,  were  sold  to  the  petitioner 
by  William  Travers,  who  purchased  the  same  from  the  gran- 
tee. 

The  second  claim  stated  in  the  petition,  is  to  ten  thousand 
four  hundred '  acres  of  land,  part  of  a  larger  tract  of  fifteen 
thousand  acres,  for  which  Antonio  Huertas  obtained  a  concess- 
ion from  the  governor  of  East  Florida,  on  the  15th  of  Sep- 
tember 1817.  This  land  was  divided  into  four  tracts,  one  of 
which,  amounting  *jo  ten  thousand  four  hundred  acres,  wns 
sold  and  conveyed  by  Huertas  to  the  petitioner* 

The  concession  gmnts  the  land  as  asked  in  the  petition. 
The  prayer  of  the  petition  is  for  a  grant  of  fifteen  thoasand 
acres  of  land,  on  a  stream  which  runs  from  the  west  and 
unites  itself  with  the  river  St  John,  at  about  twelve  miles  south 
of  lake  Cleorge,  the  survey  being  to  commence  at  four  or  five 
miles  west  of  the  river  St  John,  and  the  said  stream  dividing 
the  said  tract  in  two  parts."  The  full  title  was  issued  on  the 
10th  day  of  April  1821,  and  the  survey  was  made  on  the  5th 
day  of  the  same  month.  It  conforms  to  the  concession,  except 
that  it  does  not  state  the  distance  from  the  St  John,  at  which 
the  survey  commenced.  This  tract  was  confirmed  to  Antonio 
Huertas,  as  well  as  to  Moses  E.  Levi ;  but  the  conveyance  to 
Levi  appears  in  the  proceedings,  and  is  admitted  by  the 
counsel  for  Huertas  and  for  Levi. 

The  third  claim  stated  in  the  petition,  is  to  two  other  tracts 
of  land,  comprising  together  seven  thousand  four  hundred  aer^ 
part  of  a  tract  of  ten  thousand  acres,  originally  conceded  in 
absolute  property  to  Pedro  Miranda,  on  the  10th  day  of  Sep- 
tember 1817,  by  the  governor  of  East  Florida.  These  seven 
thousand  four  hundred  acres  of  land  have  come,  by  regular 
conveyances,  from  Miranda  to  the  petitioner. 

The  concession  grants  the  land  described  in  the  petition. 
It  lies  on  a  stream  running  from  the  west,  and  entering  the 
river  St  John,  and  called  in  English  the  Big  Spring,  about 
twenty-five  miles  south  of  St  George's  lake,  one  of  the  fronts 
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of  the  said  tract  to  be  on  St  John's  river,  and  to  be  divided  in 
two  parts  by  the  stream  aforesaid. 

The  survey  was  made  on  the  5th  of  April  1821,  and  con- 
forms, in  all  respects,  to  the  concession. 

The  fourth  claim  stated  in  the  petition  is  to  two  other  tracts 
of  land,  comprising  together  eight  thousand  acres,  being  part 
of  a  larger  parcel,  containing  ten  thousand  acres,  granted  in 
absolute  property  to  Fernando  de  la  Maza  Arredondo,  on  the 
20th  of  March  1817,  the  title  to  which  eight  thousand  acres 
the  petitioner  derives  from  the  grantee. 

The  land  contained  in  the  jconcession,  is  described  in  the 
petition  as  lying,  ^'five  thousand  of  them,  in  a  hammock  to  be 
found  five  or  six  miles  east  of  Spring  Garden,  and  the  remain- 
ingfive  thousand  west  of  the  river  Sc  John,  contiguous  to  a 
creek  called  Black  Creek,  near  Fleming's  Island,  and  the  pond 
called  Doctor^s  Lake."  Four  thousand  acres  in  each  of  these 
tracts  have  been  conveyed  to  the  petitioner,  and  the  surveys 
conform  to  the  concession. 

The  fifth  claim  of  the  petitioner  is  to  twenty  thousand  acres^ 
part  of  a  tract  of  twenty-two  thousand  acres^  granted  to  Qeorge 
J.  F.  Clarke.  The  complete  title  was  made  by  the  governor 
on  the  17th  of  December  1817.  The  land  is  described  in  the 
grant  as  lying  "  in  the  hammocks,  known  under  the  names  of 
Cuscowillo  and  Chachala,  situate  west  of  the  place  of  the  river 
St  John's,  where  there  was  a  store  of  the  house  of  Fanton» 
Leslie  &  Co.,  and  about  thirty  miles  from  it.*' 

The  survey  was  executed  on  the  2d  of  August  1819^  in 
pursuance  of  an  order  from  the  governor,  dated  the  £Oth  of 
April  of  the  same  year.     It  conforms  to  the  grant 

The  judge  of  the  superior  court  for  the  district  of  East  Flo- 
rida decreed  in  favour  of  the  validity  of  all  these  claims,  and 
confirmed  them  to  the  petitioner,  to  the  extent  of  the  several 
concessions,  grants  and  surveys,  under  which  they  were  re- 
spectively held. 

The  validity  of  the  several  grants  depends  on  the  principles 
which  were  discussed  and  decided  in  the  case  of  the  United 
States  V.  Clarke,  so  that  the  only  question  remaining  undecided 
respects  the  conformity  of  the  surveys  with  the  valid  title. 
This  conformity  exists  in  every  case,  unless  it  be  in  the  tract  of 
ten  thousand  four  hundred  acres,  derived  from  Antonio  Huertas. 
VOL.  vni. — 3  h 
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Id  that  concession,  the  land  is  required  to  lie  on  a  streaixi, 
which  is  sufficiently  designated,  the  survey  to  commence  four 
or  five  miles  from  the  St  John's.  The  land  lies  on  the  stream 
which  is  required,  but  its  distance  from  the  St  John's  is  not 
mentioned.  Two  decrees  of  confirmation  are  entered  for  this 
tract.  One  a  separate  decree  on  the  23d,  and  the  other  a  gen- 
eral decree  on  the  whole  claim,  on  the  26th  of  May  1832. 

This  court  is  of  opinion  that  there  is  no  error  in  so  much  of 
the  decrees  of  the  superior  court  of  the  district  of  East  Florida 
as  declares  the  claim  of  Moses  E.  Levi  to  be  valid,  and  iu  so 
much  of  the  said  decree  as  confirms  to  the  petitioner  the  lands 
conveyed  to  him  contained  in  the  grant  to  Philip  R.  Younge 
on  the  22d  of  Febrrary  1817,  in  the  grant  to  Pedro  Miranda 
on  the  10th  day  of  September  1817,  in  the  grant  to  Fernando 
de  la  Maza  Arredondo  on  the  20th  of  March  1817,  and  in  the 
grant  to  George  J.  F.  Clarke  on  the  I7th  of  December  1817, 
as  described  in  the  sskI^I  decree ;  and-  this  court  doth  affirm  the 
same  so  far  as  respects  the  land  claimed  by  the  petitioner  in 
these  several  grants  and  concessions. 

But  this  court  is  of  opinion,  that  there  is  error  in  so  much 
of  the  decree  pronounced  on  the  23d  of  May  1832,  and  in  so 
much  of  the  decree  pronounced  on  the  26th  of  the  same  month, 
as  confirms  the  title  of  the  said  Moses  E.  Levi  to  the  laud  con- 
tained in  the  concession  made  to  Antonio  Huertas,  according 
to  the  boundaries  described  in  the  said  decrees,  and  doth  so  far 
reverse  the  same;  and  doth  farther  adjudge  tvnd  deciee,  that  the 
said  cause  be  remanded  to  the  superior  court  for  the  district  of 
East  Florida,  with  directions  to  conform,  in  all  things,  to  this 
decree:  and  if  it  shall  appear  to  that  court  that  the  tract  of  ten 
thousand  four  hundred  acres  has  not  been  surveyed,  according 
to  the  concession  made  to  Antonio  Huertas  on  the  15th  of 
September  1817,  that  the  same  be  resurveyed,  on  the  land  con- 
tained in  the  said  concession,  and  be  decreed  and  confirmed  to 
the  petitioner  if  the  same  be  now  vacant 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cotd  from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof,  tliis 
court  is  of  opinion  that  there  is  no  error  iu  so  much  of  the 
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decrees  of  the  superior  court  of  the  district  of  East  Florida,  as 
declares  the  claim  of  Moses  E.  Levi  to  be  valid,  and  in  so  much 
of  the  said  decree  ha  confirms  to  the  petitioner,  the  lands  con- 
veyed to  him  contained  in  the  grant  to  Philip  R.  Younge,  on 
the  22d  of  February  1817;  in  the  grant  to  Pedro  Miranda  on 
the  10th  day  of  September  1817 ;  in  the  grant  to  Fernando  de  la 
Maza  Arredondo  on  the  20th  of  March  1817;  and  in  the  grant 
lo  George  J.  F.  Clarke  on  the  17th  of  December  1817,  as  de- 
scribed in  said  decree,  and  this  court  doth  affirm  the  same  so  far 
as  it  respects  the  land  claimed  by  the  petitioner  in  these  several 
grants  and  concessions.  But  this  court  is  of  opinion  thai  there 
is  error  in  so  much  of  the  decree  pronounced  on  the  23d  of 
May  1832,  and  in  so  much  of  the  decree  pronounced  on  the 
26th  of  the  same  month,  as  confirms  the  title  of  the  said  Moses 
£•  Le^j  to  the  land  contained  in  the  concession  made  to  Antonio 
Huertas  according  to  the  boundaries  described  in  the  said  de- 
crees,  and  doth  so  far  reverse  the  same,  and  doth  further  ad- 
judge and  decree  that  this  cause  be  remanded  to  the  superior 
court  for  the  district  of  Eastr  Florida  with  directions  to  conform 
in  all  tilings  to  this  decree,  and  if  it  shall  appear  to  that  court, 
that  the  tract  of  ten  thousand  four  hundred  acres  has  not 
been  surveyed  according  to  the  concession  made  to  Antonio 
Huertas  on  the  15th  of  September  1817,  that  the  same  be  re- 
surveyed  on  the  land  contained  in  the  said  concession,  and  be 
decreed  and  confirmed  to  the  petitioner  if  the  same  be  now 
vacant. 
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Th&  Ukitbd  States,  appellants  ▼.  Phiup  H  Tounoe. 

The  decree  of  the  roperior  cooit  of  Eut  Florida,  confirming  a  grant  of  land 
to  the  appellee^  affirmed. ' 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  Mr  Call,  for  the 
United  States ;  and  by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Maeshall  delivered  the  opinion  of  the 
Court 

This  is  a  claim  for  five  thousand  acres  of  land ;  part  of  a  grant 
for  twenty-five  thousand  acres,  made  by  the  governor  of  East 
Florida  to  the  petitioner,  on  the  SSd  of  February  1817.  Part 
of  this  land,  twenty  thousand  acres,  was  conveyed  to  Moses  E. 
Levi,  and  both  the  validity  of  the  claim,  and  the  identity  of  the 
land  were  established,  in  the  opinion  given  in  that  case. 

The  decree  4  the  superior  court  for  the  district  of  East  Flo- 
rida is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreedby  this  court,  that  the  decree  of 
the  said  superior  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  in  all  respects. 
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The  United  Stateb,  appellants  y.  Jobepr  H.  Uis]f6fA^y^^» 

The  deerae  of  the  superior  court  of  East  Florida,  oonfirmimr  «  joncetaion  of 
land  hy  goTemor  Coppioger  to  the  appellee,  affirmed. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  argued  by  Mr  Call,  for  the  United  States; 
and  by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

Thip  is  an  appeal  from  a  decree  of  the  judge  of  (.he  superior 
court  for  the  eastern  district  of  Florida,  declaring  the  claim  of 
the  appellee  to  twenty  thousand  acreaof  land  to  be  valid* 

His  title  commences  with  the  following  decree,  made  by 
governor  Coppinger  on  the  18th  of  November  1817. 

**  In  attention  to  what  the  interested  party  sets  forth  and 
represents,  aiid  in  virtue  of  the  powers  which  are  annexed  to 
my  authority,  also  conforming  to  the  laws  and  royal  disposi- 
tions on  the  distribution  of  lands,  the  memorialist  being  one  of 
those  settlers  who  most  contributes  to  the  improvement  of  this 
province ;  I  grant  him,  in  the  name  of  his  majesty,  and  of  his 
royal  justice  which  I  administer,  the  twenty  thousand  acres  of 
luid  which  he  requests,  in  the  places  which  he  pomts  out  in 
his  memorial,  that  he  may  possess  them  in  absolute  property 
and  dominion.  And  for  confirmation,  and  his  security  until 
titles  in  form  be  delivered  him,  which  will  be  as  soon  as  he 
shall  have  accomplished  the  survey  and  demarcation  of  said 
lands  by  a  surveyor,  let  the  proceedings  be  lodged  in  the 
archives  of  the  notarv«  and  an  authenticated  copy  given  to  th^ 
interested." 

The  order  of  survey  was  made  on  the  5th  of  December 
1820,  and  executed  by  Don  Andrew  Burgevin  in  three  4Burvey8, 
on  the  4th  and  5th  of  April  18S1.  The  full  title  was.granted 
on  the  9th  of  the  same  month. 

The  court  decreed  that  the  claim  was  valid^  and  confirmed 
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the  same  *^  to  the  claimant  fo  the  extent  and  agreeably  to  the 
boundaries,  as  in  the  three  surveys  of  the  said  land  made  hy 
Don  Andrew  Burgevin,  and  dated  the  4th  and  5th  days  of 
April  1821,  and  filed  as  herein  is  set  forth. 

As  the  surveys  and  full  title  were  made  after  the  24th  day 
of  January  1818,  the  claim  of  the  petitioner  depends  entirely 
on  the  concession  of  the  18th  of  November  1817;  and  such 
was  the  opinion  of  the  district  court.  That  concession  having 
been  unconditional,  and  the  power  of  the  governor  to  make  it 
having  been  decided  in  the  case  of  O.  J.  F.  Clarke,  the  only 
r'^maining  question  is,  whether  the  land  contained  in  the  sur- 
veys is  also  contained  in  the  concession. 

The  decree  of  the  governor  refers  to  the  petition  on  which 
it  was  made,  for  a  description  of  the  property  conveyed. 

The  petitioner,  after  setting  forth  bis  services  and  meritorious 
claims,  proceeds,  '^  wherefore  be  prays  your  excellency  to  be 
pleased  to  grant  him  in  absolute  property  and  dominion, 
twenty  thousand  acres  of  land :  to  wit,  ten  thousand  on  both 
banks  of  the  river  St  John's,  between  the  place  known  by  the 
name  of  Buffalo's  Bluff,  and  another  place  named  Mount 
Tucker;  and  the  remaining  ten  thousand  on  the  west  side  of 
Lake  St  Gedrge,  the  land  to  be  divided  into  two  parts  by  a 
brook  or  creek,  which  discharges  itself  into  said  lake,  named 
Salt  Spring,  about  ten  miles  more  or  less  to  the  north  of 
another  creek,  named  Silver  Creek." 

The  ten  thousand  acres  on  both  banks  of  the  river  ^t  John'% 
are  laid  off  in  two  surveys  of  five  thousand  acres  each.  One 
on  the  east  side  of.  the  river,  between  Bufialo's  Bluff  and 
Mount  Tucker,  and  the  other  on  the  west  side  of  that  river. 

These  tracts  appear  to  have  been  properly  surveyed. 

The  other  survey  for  ten  thousand  acres,  is  laid  down  on 
the  west  side  of  Lake  St  George,  and  is  divided  into  two  parta^ 
by  a  brook  which  discharges  itself  into  the  lake,  and  is  in  the 
decree  named  Salt  Spring.  In  the  certificate  of  the  surveyor^ 
it  is  called  White  Spring.  The  decree  of  the  court  coneqpoads 
precisely  with  the  concession,  as  does  the  figure  of  the  plat 
No  other  discrepancy  is  found,  than  in  th(S  name  of  the  spring. 
As  no  notice  was  taken  of  this  discrepancy  in  the  district  court 
where  the  locality  of  the  survey  was  understood,  we  euppoee 
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that  the  spring  may  have  been  koown  by  both  names,  or  that 
some  error  may  have  taken  place  in  transcribing  the  record. 
The  decree  of  the  district  court  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastef  n  didtrict  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  >7hereof,  it  is' 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of 
the  said  superior  court  conjQrming  the  title  of -the  petitioner  in 
this  cause  be,  and  the  same  is  hereby  affirmed,  in  all  respects. 
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The  United  States,  appellants  v.  John  Huertas. 

The  decree  of  the  inperioT  court  of  East  Florida,  oonfirminf  a  coDceflioAof 
land  to  the  appellee,  hj  goyemor  Cpppingefi  in  1817,  afltened. 

APPEAL  from  the  superior  court  of  East  Florida. ' 

The  case  was  submitted  to  the  court  bjr^  Mr  Call,  for  ths 
United  States ;  aod  by  Mr  White,  for  the  appellee. 

Mr  Chief  Justice  Marshall  delivered  the  ofnoion  of  the 
Court. 

This  is  an  appeal  from  a  decree  of  the  court  for  the  district 
of  East  Florida,  in  favour  of  the  validity  of  la^f  claim  to  fifteen 
thousand  acres  of  land,  under  a  grant  made  by  governor  Cop- 
pinger  in  1817. 

He  has  failed  to  allege  in  express  terms,  in  his  petition  to 
the  district  court,  that  his  claim  is  protected  by  the  treaty  of 
1819,  and  this  objection  has  been  taken  on  the  part  of  the 
United  States.  If  the  reference  made  in  tl^e  acts  of  congress, 
which  authorize  this  proceeding,  to  the  act  of  the  26th  of  May 
1824,  for  the  conditions,  restrictions  and  limitations  according 
to  which  these  claims  should  be  adjudicated,  was  considered  as 
made  for  the  purpose  of  describing  the  jurisdiction  of  the  court, 
the  objection  would  perhaps  be  fatal.  But  it  has  been  decided 
in  the  case  of  Clarke,  that  the  words  to  which  this  reference 
is  made,  do  not  describe  the  jurisdiction  of  the  court,  but  the 
principles  according  to  which  this  jurisdiction  is  to  be  exercised; 
and  that  if  the  petition  shows  a  case  which  is  really  submitted 
to  the  court  by  the  law,  it  is  sufficient.  This  is  fully  shown 
by  the  petition  before  the  court ;  it  states  the  concession  to 
have  been  made  to  him  by  the. Spanish  governor,  and  adds 
that  he  was  in  possession  when  the  flags  were  changed.  We 
think  no  valid  objection  exists  to  the  petition. 

It  is  also  urged,  that  the  motive  to  the  grant  is  the  service 
rendered  by  raising  cattle,  and  the  advantage  to  be  derived 


JANUARY  TERM  18S4  489 

[United  States  ▼.  Haertas.] 

from  the  establishment  of  a  cow-peo.  It  is  added,  that  the 
petitioner  has  ceased  to  apply  the  land  to  the  intended  object. 

It  having  been  decided  that  land  might  be  granted  for  meri- 
torious services,  the  governor  must  necessarily  judge  of  them  ; 
and  the  full  title  acknowledges  that  the  conditions  of  the  con- 
cession which  was  made  by  governor  Kindelan,  in  October 
1814,  had  been  complied  with. 

After  reciting  that  the  conditions  of  the  concession  have 
been  fully  performed,  the  grant  proceeds  :  ^^  I  have,  therefore, 
granted,  and  by  these  presents  do  grant,  in  the  name  of  his 
majesty,  to  the  said  Don  Juan  Huerlas,  his  heirs  and  suc- 
cessors, the  said  fifteen  thousand  acres- of  land  in  absolute  pro- 
perty,** Ac. 

The  title  to  the  land  is  complete,  and  cannot  depend  on  his 
continuing  to  raise  cattle  or  to  keep  up  his  cow*>pen,  after  the 
change  of  government.  The  only  question  in  the  case  which 
has  not  been  already  decided,  respects  the  identity  of  the  land 
decreed  with  that  gi*anted. 

The  decree  confirms  the  title  of  the  claimant,  <*  to  the  extent 
and  agreeably  to  the  boundaries,  as  in  those  surveys  made  by 
Don  Andrew  Burgevin  ;**  the  plots  df  which  are  in  the  recoid. 

The  Qrsty  of  five  thousand  acres,  dated  the  19th  of  Septem- 
ber 1818^  is  situated  on  the  east  side  of  8t  John's,  about-  six 
miles  southward  of  Picolata,  beginning  on  the  margin  of  the 
river,  near  the  mouth  of  Tocoy  creek. 

The  description  of  the  grant  is  five  thousand  acres,  at  a 
place  called  Tocoy,  five  miles  above  Picolata,  and  bounded  on 
the  west  by  the  river  St  John's.  ^  The  grant  also  mentions  the 
adjoining  lands  of  others,  which  the  surveyor  has  omitted  to 
mention. 

The  place  called  Tocoy  iir  the  grant,  and  the  mouth  of 
Tocoy  creek  mentioned  in  the  survey,  may  be  considered  as 
the  same ;  since  the  land  binds  on  the  river  into  which  Tocoy 
empties  itself.  The  grant  places  the  land  fi  .  miles  above 
Picolata,  on  the  St  John's ;  and  the  survey  places  it  about  six 
miles  south  of  Picolata.  Now  the  St  John's  runs  from  south ; 
and,  consequently,  land  on  the  river  above  Picolata,  is  south  of 
Picolata.  The  identity  of  this  tract  is,  we  think,  sufficiently 
proved. 

The  grant  for  the  remaining  ten  thousand  acres  is  placed  on . 
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the  bank  of  the  river,  about  twelve  miles  above  a  place  called 
the  Ferry,  below  A.  Rayant's,  bounded  on  the  south  by  the 
lands  of  John  Moore,  and  thence  east,  to  the  head  of  Deep 
Creek,  taking  in  the  east  and  west  banks  of  the  said  creek,  and 
bounded  on  the  north  by  the  south  west  line  of  Tocoy,  and  on 
the  west  by  the  river  St  John's. 

This  part  of  the  grant  is  surveyed  in  ty^o  tracts,  one  of  six 
and  the  other  of  four  thousand  acres.  The  survey  of  six  thou- 
sand acres  is  bounded  on  the  west  by  the  St  John's  river,  and 
on  the  south  by  Moore's  land,  and  by  vacant  land.  The  cer- 
tificate of  the  surveyor  does  not  mention  the  other  boundaries 
described  in  the  grant.  But  as  the  tract  is  bounded  on  the 
west  by  the  river  St  John's,  and  on  the  south  by  Moore's  land, 
the  omission  of  the  other  boundaries  is  not  material. 

The  remaining  survey  of  four  thousand  acres  contains  no 
description  which  connects  it  in  any  manner  with  the  grant. 
The  order  for  this  survey  having  been  made  subsequent  to  the 
24th  of  January  1818,  could  give  no  title  to  land  not  within 
the  grant. 

There  is  no  error  in  so  much  of  the  decree  as  declares  the 
claim  to  be  valid,  and  as  confirms  the  title  of  the  claimant,  to 
the  extent  and  agreeably  to  the  boundaries  as  in  the  survejrs 
dated  the  19th  day  of  September  1818  and  the  31st  day  of 
May  1820 ;  and  so  far  the  same  is  afiSrkned:  but  there  is  error 
in  so  much  of  the  said  decree  as  confirms  the  title  of  the  claim- 
ant to  the  extent  and  agreeably  to  the  boundaries,  as  in  the 
survey  dated  the  26th  day  of  June  1820,  and  the  said  decree, 
so  far  as  respects  the  title  to  the  land  contained  in  that  survey, 
is  reversed ;  and  the  cause  is  remanded  to  the  said  district 
court,  with  directions  to  reform  the  said  decree,  so  as  to  con- 
form the  same  to  the  decree  of  this  court,  by  directing  the  said 
four  thousand  acres  of  land  to  be  surveyed  within  the  bounds 
of  the  grant  to  the  claimant,  if  the  land  be  now  vacant. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastern  district  of  Flori- 
da, and  was  argued  by  counsel ;  on  consideration  whereof,  it 
is  the  opinion  of  this  court,  that  there  is  no  error  in  so  much 
of  the  decree  of  the  said  superior  court  as  declares  the  claim 
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of  the  petitioDer  to  be  valid,  and  as  confirms  the  title  of  the 
claimant  to  the  extent  and  agreeably  to  the  boundaries  in  the 
BurYeyn  dated  the  19th  day  of  September  1818,  and  the  Slst 
day  of  May  18S0 ;  and  so  far  it  is  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  said  decree  be,  and  the  same  is 
hereby  aflkmed.  But  it  is  the  opinion  of  this  court,  that  there 
is  error  in  so  much  of  the  said  decree  as  confirms  the  title  of 
the  claimant  to  the  extent  and  agreeably  to  the  boundaries  as 
in  the  survey  dated  the  26th  day  of  June  1820;  and  that  the 
said  decree,  so  far  as  respects  the  title  to  the  land  contained  in 
that  survey  be,  and  the  same  is  hereby  reversed.  And  it  is 
further  ordered  and  decreed  by  this  court,  that  this  cause  be, 
and  the  same  is  hereby  renSanded  to  the  said  superior  court, 
mrith  directions  to  reform  the  said  decree  so  as  to  conform 
the  same  to  the  decree  of  this  court,  by  decreeing  the  said 
four  thousand  acres  to  be  surveyed  within  the  bounds  of  the 
g^nt  to  the  claimant,  if  the  land  be  now  vacant. 
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The  United  States,  appellants  y.  Frances  P.  Fatio's 
AND  Louisa  Hallowes's  Heirs* 

Confirmation  of  a  Spaniih  frant  of  land  in  Florida,  to  Phitip  P.  Fktio. 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  by  Mr  Gall^^or  the  United  States ; 
and  by  Mr  White,  for  the  appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

<This  was  a  petition  presented  in  pursuance  of  the  act  of  con*i 
gress,  of  the  2Sd  of  May  1828,  providing  for  the  adjudication 
of  private  land  claims  in  Florida.  The  petitioners  state  that 
their  claim  is  founded  upon  a  grant  for  ten  thousand  acres  of 
landy  made  by  the  governor  of  the  province,  then  under  the 
dominion  of  i  he  king  of  Great  Britain,  to  their  ancestor  Philip  P. 
Fatio,  deceased ;  and  that  by  the  stipulations  of  the  treaty  be^ 
tween  their  Britannic  and  catholic  majesties,  dated  the  Sd  of 
September  1783,  provision  was  made  in  the  fifth  article,  that 
the  British  proprietors  should  be  allowed  a  specified  period  to 
sell  their  lands  in  the  provinces  of  East  and  West  Florida,  which 
were  by  that  treaty  ceded  to  Spain. 

ft  was  further  provided,  that  where  the  value  of  the  pos- 
sessions was  such,  that  *^  they  should  not  be  able  to  dispose 
of  them  within  the  said  term,  then  his  catholic  majesty,  shall 
grant  them  a  prolongation  proportioned  to  that  end.** 

Provision  was  also  made  by  Spain  in  favour  of  such  of  the 
British  proprietors  as  remained  in  the  province,  and  became 
Spanish  subjects.  The  ancestor  of  the  petitioners  remained  and 
took  the  oath  of  allegiance,  and  the  lands  were  surveyed  and 
confirmed  to  him  by  the  Spanish  authorities. 

The  title  was  presented  to  the  commissioners,  and  a  report 
made  in  favour  of  the  grant ;  and  by  the  third  section  of  the 
act  of  congress,  approved  May  the  26th  1830,  it  was  provided, 
**that  all  claims  derived  from  the  former  British  ^vernment, 
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contained  in  the  reports  of  the  commissionerB  of  East  Florida, 
who  did  not  avail  themselves  of  the  treaty  between  Spain  and 
England,  signed  at  Versailles  on  the  20th- of  January  1783,  by 
leaving  said  province,  but  who  remained  in  the  same  and  be- 
came Spanish  subjects,  and.  whose  titles  were  approved  by  the 
Spanish  authorities,  and  have  been  recommended  by  the  com- 
missioners, or  the  register  and  receiver  acting  as  such,  be,  and 
the  same  are  hereby  confirmed." 

The  treaty  referred  to  in  the  above  recited  act,  was  evidently 
intended  to  be  that  of  the  Sd  of  September  1783,  and  the  arti- 
cle is  the  fifth  of  that  treaty,  and  not  the  third,  as  alleged  in 
the  petition. 

In  addition  to  the  above  laws  and  treaties,  the  petitioners 
have  proved  a  possession,  wbich  constitutes  a  title  by  prescrip- 
tion, by  the  laws  of  Spain. 

It  is  therefore  considered,  adjudged  and  decreed,  that  the 
decree  of  the  superior  court  of  East  Florida,  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  fi 6m  (he  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree' 
of  the  said  superior  court  in  this  cause  be,  and  the  same  is 
hereby  affirmed  in  all  respects. 
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The  United  States,  appellan ts  ▼.  William  Gibson  et  al. 
HEIRS  OF  Francis  P.  Fatio,  deceased. 

Confirmation  of  the  decreo  of  the  euperior  coort  of  Eeet  Floridmy  in  fikTOvr  of 
a  grant  of  land  to  Francia  P.  Fatio, 

APPEAL  from  the  superior  court  of  East  Florida. 

The  case  was  submitted  by  Mr  Call,  for  the  United  States ; 
and  by  Mr  White,  for  the  appellees. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court 

This  was  a  grant  made  by  governor  Orant,  of  East  Florida, 
for  ten  thousand  acres  of  land  whilst  that  province  was  under 
the  dominion  of  Great  Britain,  and  another  giant  made  by 
governor  Tomyn,  to  Francis  P.  Fatio,.for  seven  hundred  and 
sixty  acres.  The  first  tract  was  conveyed  by  re^lar  deeds  to 
the  ancestor  of  the  petitioners. 

The  same  questions  are  involved  as  in  the  oase  of  the  heirs 
of  Francis  P.  Fatio.  It  is  therefore  considered  by  the  court, 
that  the  decree  of  the  superior  court  of  East  Florida  be  alfirroed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  superior  court  for  the  eastern  district  of  Florida, 
and  was  argued  by  counsel ;  on  consideration  whereof  it  'm 
ordered,  adjudged  and  decreed  by  this  court,  that  the  decree  of 
the  said  superior  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed  in  all  respects. 
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Edwa&d  Carrington  and  others  v.  The  Merchants'  In- 
surance Company. 

Iniiuance.  In  a  policy  of  insaranee  there  was  a  memoranddin  ■tipulating, 
that  "  the  aMurers  ehall  not  be  liable  for  any  charge,  damage  or  loes  which 
may  arise  in  coneeqaence  of  seizure  or  detention  for  or  on  account  of  illicit 
trade,  or  trade  in  articles  contraband  of  war."  This  provision  is  not  to  be 
construed,  that  there  must  be  a  legal  or  justifiable  cause  of  eondmnnationj 
but  that  there  must  be  such  a  cause  for  snxuare  or  datentioH. 

It  is  not  eyery  seiiure  or  detention  which  is  excepted,  but  such  only  as  is 
made  for  and  on  account  of  a  particular  trade.  A  seizure  or  detention, 
which  is  a  mere  act^of  lawless  violation,  wholly  unconnected  with  any  sup- 
posed illicit  or  contraband  trade,  is  not  within  the  terms  or  spirit  of  the 
exception.  And  as  little  is  a  seizure  or  detention,  not  bona  fide  made  upon 
a  just  suspicion  of  illicit  or  contraband  trade,  but  the  latter  used  as  a  mere 
pretext  or  colour  for  an  act  of  lawless  violence :  for,  under  such  circum- 
stances, it  can  in  no  just  sense  be  said  to  be  made  fdr  or  on  account  of 
such  trade.  It  is  a  mere  fraud  to  cover  a  wafiton  trespass ;  a  pretence,  and 
not  a  cause  for  the  tort.  To  bring  a  case  then  within  the  exception,  the 
seizure  or  detention  must  be  bona  fide,  and  upon  a  reasonable  ground.  If 
there  has  not  been  an  actual  illicit  or  contraband  trade,  there  must  at  least 
be  a  well  founded  suspicion  of  it — a  probable  cause  to  impute  guilt,  and 
justify  further  proceedings  and  inquiries ;  and  this  is  what  the  law  deems 
a  legal  and  justifiable  cause  for  the  seizure  or  detention. 

The  ship  insured,  when  seized,  had  not  unloaded  all  her  outward  cargo,  but 
was  still  in  the  progress  of  the  outward  voyage  originally  designated  by  the 
owners ;  she  sailed  on  that  voyage  from  Providlnce,  R.  I.,  with  contraband 
articles  on  board,  belonging,  with  the  other  parts  of  the  cargo,  to  the  owners 
of  the  ehip,  with  a  false  destination  and  fidse  papers,  which  yet  accompa- 
nied the  vessel ;  the  contraband  articles  bad  been  landed,  before  the  policy, 
which  was  a  policy  on  time  designating  no  particular  voyage,  had  attached  ; 
the  underwriters,  though  taking  no  risks  within  the  exception,  were  not 
ignorant  of  the  nature  and  objects  of  the  voyage ;  and  the  alleged  cause  of 
the  seizure  and  detention  was  the  trade  in  articles  contraband  of  war,  by  the 
landing  of  the  powder  and  muskets,  which  formed  a  part  of  the  outward 
cargo.  By  the  principles  of  the  law  of  nations  there  existed,  under  these 
circumstances,  a  right  to  seize  and  detain  the  ship  and  her  remaining  cargo, 
and  to  subject  them  to  adjudication  for  a  supposed  forfeiture,  notwithstand- 
ing the  prior  deposit  of  the  contraband  goods :  there  was  a  legal  and  justi- 
fiable cause  of  aeixare. 

According  to  the  modern  law  of  nations,  for  tliere  lias  been  some  relaxation 
in  practice  from  the  strictness  of  the  ancient  rules,  the  carriage  of  contra- 
band goods  to  the  enemy,  subjects  them,  if  captured  in  delicto,  to  the 
penalty  of  nonfiswition ;  but* the  vessel  and  the  remaining  cargo,  if  they 
do  not  belong  to  the  owner  of  the  contrahand  goods,  an  not  snbject  to  the 
)  penalty.    The  penalty  is  applied  to  the  latter  only,  when  there  baa 
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been  eome  irtaal  co-operation  on  their  pert,  in  a  meditated  ftaad  vpon  the 
belligerei^ii  bj  eoTering  up  the  Tojage  under  fiilee  papen  and  with  a  Um  • 
deitinatidn .  Thia  ie  the  general  doetrine  when  the  capture  is  made  intraneita, 
while  th«  contraband  goode  are  yet  on  board.  Bat  when  the  contraband 
gooda  have  been  depoeited  at  the  port  of  deitination,  and  the  anbeeqnent 
voyage  haa  thoa  been  diaoonnected  with  the  nozioue  artielea,  it  hae  not 
been  naoal  to  apply  the  penalty  to  the  ahip  or  cargo  upon  the  return  ToyagCi 
altilongh  the  latter  may  be  the  proceeda  of  the  contraband.  And  the  aame 
itde  would  aeem,  by  analogy,  to  apply  to  eaaea  where  the'  contraband  aiti- 
'Clea  have  been  dbpoaited  at  ain  intermediate  port  on  the  outward  Toyage, 
'  and  belbre  it  had  terminated ;  although  there  ia  not  any  authority  directly 
in  point.  But  in  the  higbeat  priie  oottrta  of  England,  while  the  diatinction 
between  the  outward  and  homeward  yoyage  ia  admitted  to  govern,  yet  it  ia 
eatabliahed  that  it  eziata  only  in  favour  of  neutrala  who  conduct  themaelvee 
with  iaimeaa  and  good  fidth  in  the  arrangement  of  the  voj  age.  If,  with  a 
view  to  praettae  a  fraud  upon  the  belligerent,  and  to  eecape  horn  hie  ac- 
knowledged right  of  capture  and  detention,  the  voyage  ia  diaguiaed,  and 
the  veaael  aaila  under  falae  papera  and  with  a  falae  deatination,  the  mere 
depoait  of  the  contrabi^d  in  the  courae  of  the  voyage,  ia  not  allowed  to 
purge  away  the  guilt  of  the  fraudulent  coodact  of  the  neutral. 
Nothing  b  better  aettled  both  in  England  and  America,  than  the  doctrine 
that  a  non  commiaaipned  cruieer  may  eeiie  for  the  benefit  of  the  government ; 
and  if  hia  acta  are  adopted  by  the  government,  the-  property,  when  ecn- 
demned,  becomea  a  droit  of  the  government 
When  there  haa  been  a  bona  fide  aeizure  and  detention  for  and  on  account  of 
illicit  or  contraband  trade,  and  by  a  daoae  in  the  policy  of  inaurance  it  waa 
agreed  that  '*  the  ataurera  ahould  n(ft  be  liable  for  any  charge,  damage  or 
loea,  which  may  ariae  in  conaeqnence  of  aeiaure  or  detention  for  or  on  ac- 
count of  illicit  trade  or  trade  in  artielea  contraband  of  war,"  a  aentenoe  of 
condemnation  or  acquittal,  or  other  regular  proceeding  to  adjudication,  ia 
not  neceaaary  to  diacharge  the  underwritera.  If  the  aeizure  or  detention 
be  lawfully  made  for  or  on  account  of  illicit  or  contraband  trade,  all  chargea, 
damagea  and  loaaea  conaequent  thereon,  are  within  the  acope  of  the  excep- 
tion. They  are  properly  attribntable  to  auch  aeiaure  and  detention  aa  tbe 
primary  caoae,  and  relate  back  thereto.  If  the  underwritera  be  diecbarged 
from  the  primary  hoetile  act,  they  are  diecbarged  from  the  coneequeneea 
of  it. 

ON  a  certificate  of  division  of  opinion  of  the  judges  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Massachusetts. 

The  case,  as  stated  in  the  opinion  of  the  court,  was  as  follows. 

On  the  1st  of  October  1824,  the  defendants,  the  Merchants' 
Insurance  Company,  underwrote  a  policy  of  insurance  for  the 
plaintifis,  Carrington  and  others,  for  ten  thousand  dollars,  on 
property  on  hoard  the  ship  General  Carrington,  at  and  fnm 
the  port  of  Coquimbo  in  Chili,  to  any  port  or  ports^  |dace  or 
places>  one  or  more  times,  for  and  during  the  ^ term  of  twelve 
calendar  months,  commencing  on  the  5th  day  of  June  18S4 
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at  noon,  and  ending  on  the  5th  day  of  June  1825  at  noon. 
The  policy  is  against  the  usual  perils,  and  contains  the  follow- 
ing clause.  **  It  is  also  agreed  that  the  assurers  shall  not  be 
answerable  for.  any  charge,  damage  or  loss  which  may  arise 
.in  oonseqaence  of  seizure  or  detention,  for  or  on  account  of 
illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  war. 
But  the  judgment  of  a  foreign  consular  or  colonial  court  shall 
not  be  conclusive  upon  the  parties  as  to  the  fact  of  there  hav- 
ing been  articles  contraband  of  war  on  board ;  or  as  to  the  iact 
of  an  attempt  to  trade  in  violation  of  the  law  of  nations.'' 

The  ship  sailed  from  Providence,  Rhbde  Island,  on  the  21  st 
of  Decembec^l82S,  cleared  for  the  Sandwich  Islands  and  Can- 
ton,  but  was  immediately  bound  to  Valparaiso  in  Chili,  with 
such  ulterior  destination  as  was  stated  in  her  orders;  the  clear- 
ance being  a  usual  and  customary  mode  of  clearance  at  that 
time  foi  vessels  bound  to  Chili  and  Peru«  .  A  part  of  the  cargo 
connsted  of  eighteen  cases  of  muskets  and  bayonets,  each  case 
containing  twenty;  and  three  hundred  kegs  or  quarter  kegs  of 
cannon  powder,  containing  about  twenty-five  pounds  each; 
and  these,  together  with  the  residue  of  the  cargo,  belonged  to 
the  owners  of  the  ship.  At  the  commencement  of  the  voyage, 
and  until  the  final  Joes  of  the  ship,  open  hoetiliUes  existed  be- 
tween Spain  and  the  new  governments  or  states  of  Chili  and 
PerUi  From  the  orders,  it  was  apparent  that  the  object  of  the 
voyage  was  to  sell  the  cargo  in  Chili  and  Peru.  The  ship  was 
to  proce^il  direct  for  Valparaiso,  and  was  to  enter  that  port 
under  the  plea  of  a  want  of  water.  Some  part  of  the  cargo 
was  expected  to  be  sold  at  that  port ;  and  thence  the  ship  was 
to  proceed  along  the  coast  of  Chili  and  Peru  for  the  purposes 
of  trade.  There  is  no  allegation  that  the  underwriters  were 
not  well  acquainted  with  the  nature  and  objects  of  the  voyage. 

The  sbip^rrived  at  Valparaiso  on  the  17th  of  April  1824. 
At  the  time  of  her  arrival,  and  until  the  Ioqs,-  as  hereinafter 
stated,  the  Spanish  royal  authorities  were  in  possession  of  a 
portion  of  ujqper  Peru,  including  Quilca  and  Moliendo,  and  of 
the  port  of  Callao.  in  lower  Peru.  The  rest  of  Peru,  and  the 
whcle  of  Chili,  were  in  possession  of  the  Peruvian  and  Ctiilian 
new  governments.  In  the  harbour  of  Valparaiso  sixteen  casks 
of  the  powder  were,  with  the  knowledge  of  the  government, 
VOL.  viii.— S  !f 
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sent  OD  board  of  an  English  tnrig  then  in  the  harbour;  and,  as 
the  plaintiffii  allege,  sold  to  the  master  of  the  brig:  and  all  the 
muskets  except  ten,  alleged  to  be  kept  for  the  ship's  use,  were 
landed  m  Valparaiso  with  the  knowledge  of  the  government. 

The  ship,  with  the  remainder  of  her  cargo  on  board,  sailed 
for  Valparaiso,  early  in  May  following ;  arrived  at  Coquimbo^ 
in  Chili,  on  the  13th  day  of  the  same  m<»ith»  There  the 
remainder  of  the  powder,  except  nine  tMisks,  more  or  less  dam- 
aged, alleged  to  be  retained  for  the  ship's  use^  was  landed  in 
the  course  of  the  same  month,  with  the  knowledge  of  the 
government.  The  ship  sailed  from  Coquiinbo  for  Huadco,  in 
Chili,  on  or  about  the  5th  day  of  June  following,  and  arrived 
at  Huasco  in  the  same  month ;  having  sold  at  the.  previous 
port,  a  part  of  her  outward  cargo  by  permission  of  the  govern- 
ment, as  the  plaintiffii  allege,  and  taken  in  merchandise  belong- 
ing to  the  plaintifis,  and  other  citizens  of  the  United  Stales,  U> 
be  delivered  at  some  ports  on  the  coast  The  ship  arrived  at 
Quilca,  with  the  greater  part  of  her  outward  cargo  still  on 
board,  on  the  20th  of  June,  and  there  sold,  with  the  knowledge 
of  the  government,  as  the  j^aintiffii  allege,  a  considerable  por- 
tion of  her  outward  cargo ;  and  delivered  some  of  the  articles 
taken  in  at  the  previous  ports.  While  lying  at  anchcH'  in  the 
roadstead  of  Quilca,  and  before  she  had  com^deted  the  dis- 
charge of  her  outward  cargo,  she  was  seized  by  an  armed 
vessel  called  the  Constanta,  commanded  by  one  Jose  Martinez, 
sailing  under  the  royal  flag,  and  acting,  as  the  defendants 
allege,  by  the  royal  authority  of  Spain ;  but  alleged  by  the 
plaintifis  to  be  fitted  out  and  commissioned  at  CaUao,  by  Jose 
Ramon  Rodil,  the  highest  military  commander  of  the  castle 
of  Callao,  holding  his  commission  subordinate  to  La  Sema,  the 
viceroy  of  Peru,  under  the  king  of  Spain ;  there  being,  as  the 
defendants  allege,  no  regular  civil  government  in  the  place ; 
the  castle  of  Callao  being  then,  and  until  the  final  loss  of  the 
ship,  besieged  by  sea  and  land.  The  ship  was  carried  from 
Quilca  to  Callao,  wh^e  certain  proceedings  were  had  against 
her  and  her  cargo  on  board,  by  the  orders  of  general  Rodil ;  and 
they  were  never  restored,  but  were  totally  lost  to  the  {daintifls. 
The  alleged  cause  of  the  seizure  and  detention,  was  the  trade 
in  articles  contraband  of  war,  by  the  landing  of  the  powder 
and  muskets  in  Chili,  as  aforesaid. 
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Upon  the  trial  of  the  cause  upon  the  evidence,  the  following 
questions  occurred,  upon  which  the  opinions  of  the  judges  were 
opposed  ;  and,  thereupon,  it  was  ordered  by  the  court,  on  mo- 
tion of  the  counsel  for  the  plaintiffs,  that  the  points  on  which 
the  disagreement  happened,  should  be  certified  to  the  supreme 
court  of  the  United  States,  for  their  decision,  viz. 

1.  Whether  a  seizure  and  detention,  to  come  within  the 
exception  of  the  policy  relating  to  contraband  and  illicit  trade, 
must  be  for  a  legal  and  justifiable  cause. 

2.  Whether,  assuming  the  other  facts  to  l>e  as'  stated  and 
alleged,  and  taking  the  authority  of  the  seizing  vessel  to  be 
such  as  the  plaintifiSs  allege,  there  was  a  legal  and  justifi- 
able cause  for  the  seizure  and  detention  ef  the  General  Car- 
rington  and  her  cargo. 

3.  Whether,  assuming  the  other  fttcts  to  be  as  stated  and 
alleged,  and  taking  the  authority  of  the  seizing  vessel  to  be 
such  as^  the  defendants  allege,  there  was  a  legal  and  justi- 
fiable cause  for  the  seizure  and  detention  of  the  General  Car- 
rington  and  her  cargo. 

4.  Whether  a  general  in  the  military  service  of  Spain,  subor- 
dinate to  La  Serna,  viceroy  of  Peru,  under  the  king  of  Spam, 
but  having  the  actual  and  exclusive  command  of  Callao,  and 
DO  civil  authority  existing  therein,  and  cut  off  by  the  forces  of 
the  enemy  by  sea  and  land  from  all  communication  with  any 
superior  civil  oc  military  officer,  could  lawfully  seize  and  detain 
neutral  property  for  contraband  trade,  if  just  cau3e  existed  for 
a  condenmation  thereof. 

5.  Whether  such  officer,  so  situated,  has  a  right  to  appoint 
and  constitute  a  court,  of  which  he  himself  is  one,  for  the  trial 
and  condemnation  of  such  property. 

6.  Whether,  supposing  the  ship  to  have  traded  in  articles 
contraband  of  war  in  the  ports  of  Chili,  and  to  have  been  seized 
afterwards  in  a  port  of  Peru,  then  under  the  royal  authority, 
before  she  had  discharged  her  outward  cargo,  for  and  on  ac* 
count  of  such  contraband  trade,  the  underwriters  be  not  dis- 
charged, whether  the  subsequent  proceedings  for  her  adjudica- 
tion were  regular  or  irregular. 

The  case  was  argued  by  Mr  Binney  and  Mr  Sergeant,  for 
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the  plaintiffs ;  and  by  Mr  Franklin  Dexter  and  Mr  WebBter, 
for  the  defendant& 

MrBinney,for  the  plaintifli,  contended,  upon  the  first  point-^ 
whether  a  seizure  and  detention,  to  come  within  the  exception 
of  the  policy  relating  to  contraband  and  illicit  trade,  must  be 
for  a  legal  and  justifiable  cause ;  that  the  seizure  must  be  for 
a  legal  and  justifiable  cause,  in  order  to  take  it  out  of  the  pol- 
icy ;  an  asserted  cause  is  not  enough. 

This  is  evident  from  the  words  of  the  policy,  from  the  con- 
text and  circumstances  of  the  insurance,  from  the  reason  and 
spirit  of  the  agreement  of  the  parties,  from  the  mischief  of  the 
old  law  ;  and  from  the  consequences  of  a  contrary  doctrine. 

The  words  of  the  policy  designate  an  actual,  not  a  supposed 
trade  in  contraband  goods.  There  cannot  be  a  seizure  for 
cadLise  of  contraband,  unless  there  has  been  actually  such  a 
trade.  There  could  not  be  a  seizure /or  or  on  account  of  such  a 
trade^  without  there  having  been  such  a  trading.  If  the  &ct 
of  the  trade  does  not  exist,  it  is  a  mere  allegation,  suspicion,  or 
pretence  of  trade,  when  there  is  none  in  reality.  Had  such 
been  the  intention  of  the  parties  the  words  would  have  con- 
formed to  it. 

Both  the  fact  and  the  illegality  must  concur,  or  there  is  no 
trade  in  contraband.  This  is  implied  in  the  term  contraband. 
In  legal  understanding  gunpowder  and  muskets  are  not  con- 
traband; they  may  be  innocently  transported  by  a  neutral; 
although  under  particular  circumstances  their  transportation 
may  be  illegal  and  a  bceach  of  neutrality,  and  they  become 
contraband.  There  is  no  trade  in  contraband,  except  what 
the  law  declares  isuch ;  nor  can  there  be  a  seizure  for  contraband, 
when  the  fact  and  the  law  do  not  concur  to  prove  contraband. 
The  plain  natural  meaning  of  the  words  of  the  policy  is^  1. 
That  there  must.be  a  seizure.  2.  That  there  must  be  a  tiade 
in  contraband  in  fact.  3.  That  it  must  have  been  so  in  law, 
to  justify  a  seizure. 

2.  The  .context  is  conclusive  to  show,  that  the  fiict  of  a  cod  , 
traband  trade,  instead  of  pretence  or  allegation,  was  intended 
by  the  parties ;  and  this  is  conformable  to  the  law.     The  lan- 
guage used  is  intended  to  exclude  the  conclusioi]i  of  a  material 
fact,  resulting  from  the  iud^ment  of  a  foreign  court ;  and  this 
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shows  the  maleiialiiy  of  that  question  of  faet.  Both  parties 
agreed  that  the  fact  was  material^  and  provisipn  is  made  to 
guard  against  the  operation  of  a  finreign  judgment ;  and  toleare 
that  question  open  to  the  parties,  if  it  should  bec<»ne  material. 

S.  The  reason  and  spirit  of  the  whole  contract  confirm  this 
construction.  The  intention  of  the  assured  was  to  secure 
themsekes  against  unlawful  violence.  In  the  policy  there 
were  many  exceptions  in  which  the  assured  took  upon  them- 
selves the  risk  of  loss.  An  exception  against  unlmjul  irioUnc€f 
is  contrary  to  the  whole  spirit  of  the  instrument.  An  eiccep* 
tion  against  lawful  vioknee  is  not  so^  but  is  consistent  with  its 
general  tenor. 

4.  The  mischief  of  the  contract  to  the  underwriters,  before 
the  clause  was  introduced,  into  policies,,  sustains  the  construc- 
tion. 

The  clause,  it  is  believed,  is  of  Pennsylvania  origin,  having 
been  introduced  into  policies  of  insurance  in  Philadelphia  in 
1788.  In  Boston  it  was  introduced  in  182S.  Its  history  is 
given  by  chi^  justice  Tilghman,  in  Smith  v.  The  Delaware 
Insurance  Company,  S  Serg.  and  Rawle  88.  He  says,  that 
the  assured  contended,  that  unless  the  foreign  revenue  laws 
were  known  to  them,  the  underwriters  were  not  answerable 
for  a  loss  by  their  violation.  Perhaps  it  would  have  been 
more  accurate  to  say  that  they  contended,  that  if  the  under- 
writers knew,  or  were  bound  to  know  that  the  trade  insured 
was  prohibited,  they  were  liable  for  the  loss* 

This  was  so  held  in  1780,  in  Lever  v.  Fletcher,  I  Marsh. 
617,  and  it  is  now  the  doctrine  of  insurance  as  held  by  various 
authorities.  Phillips  876;  1  Emerigon  684;  2  Yalin.  131; 
Parker  v.  Jones,  IS  Mass.  173 ;  Richardson  v.  The  Marine 
Insurance  Company,  6  Mass.  12, 1 14 ;  Seaton  v.  Low,  1  Johns. 
Cases  1 ;  8  Johns.  Cases  77, 120  ;  PhiU.  880. 

The  mischief  was,  that  the  underwriters  were  liable,  in  cases 
in  which  they  knew  or  were  bound  to  know  that  the  trade 
was  contraband  or  illicit,  for  a  lawful  seizure.  The  clause  was 
introduced  to  guard  against  this  mischief.  It  could  never 
have  been  regarded  as  a  mischief,  that  the  underwriters  were 
answerable  for  a  seizure  which  was  unlawful ;  and,  conse- 
quently, the  clause  should  not  be  construed  to  extend  to  such 
a  seizure. 
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5.  The  consequences  of  a  different  conetrucUoQ  are,  that 
they  make  the  clause  depend,  not  on  the  fact  of  ccmtrabaiid 
and  the  law  of  contraband,  but  on  the  allegation,  pretext  and 
false  suggestion  of  the  wrong-doer. 

The  policy  protects  against  thieves,  enemies,  pirates ;  but 
does  not  protect  against  a  pirate  or  thief  who  robs  with  a  lie  io 
bis  mouth.  It  makes  the  case  of  the  assured,  however  inno* 
cent,  fall  before  the  fiedse  suggestion^  of  a  rogue. 

These  views  are  sustained  by  express  decisions.  Smith  v. 
The  Delaware  Insurance  Company,  3  Serg.  and  R.  82;  Faudel 
V.  The  Phoenix  Insurance  Company,  4  Serg.  and  R.  59 ;  1 
Caines's  Cases  in  Error  29  ;  Johnstone  v.  Ludlow,  3  Johns. 
Caiies  481  ;  Church  v.  Hubbard,  2  Cranch  187,  236,  1  Cond. 
Rep.  385 ;  1  Marsh.  356  ;  1  Cond.  Rep.  385,  393,  846 ;  IS 
Mass.  291  ;  Pickering's  Rep.  281. 

Upon  the  second  question — ^whether,  assuiring  the  other 
facts  to  be  as  stated  and  alleged,  and  taking  the  authority 
of  the  seizing  vessel  to  be  such  as  the  plaintifis  allege,  there 
was  a  legal  and  justifiable  cause  for  the  seizure  and  detention 
of  the  General  Carrington  and  her  cargo— he  contended,,  that 
on  any  supposition,  there  was  no  justifiable  cause  of  seizure. 
The  only  difference  as  to  the  fact9  under  which  the  second 
and  third  questions  on  which  the  judges  were  divided  in  opinion 
is,  that  the  authority  of  the  seizing  vessel,  is  by  the  plaintifis 
alleged  to  have  been  of  one  kind,  and  by  the  defendants,  of 
another  kind.  The  facts  sustain  the  position  of  the  plainlifik. 
The  facts  sustain  the  following  positions : 

1.  That  a  seizure  for  contraband  at  Callao  was  illegal  and 
unjustifiable,,  because  there  was  no  contraband  on  board;  it 
had  all  been  previously  landed  in  Chili.  2.  There  was  noth- 
ing in  the  other  facts  to  make  the  seizure  legal,  in  consequence 
ofhaving  previously  carried  contraband.  3.  The  seizure  was 
not  lawful,  because  no  contraband  articles  were  on  board  at 
the  time  of  the  seizure.  This  point  of  course  depends  on  an- 
other :  that  to  justify  a  seizure  for  contraband,  the  contraband 
goods  must  be  seized. 

The  character  of  contraband  trade,  jure  belli,  is  in  one  re- 
spect peculiar.  It  is  a  trade  which  a  neutral  has  a  rig^t  to  cany 
on ;  and  which  a  belligerent  has  a  right  to  intercept  and  Io  ooo* 
fiscate.    It  presents  the  case  of  conflicting  rights.    The  neutral 
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to  dOf  and  the  belligerent  to  prevent.  If  the  neutral  can  carry 
his  right  into  effect  or  enjoyment,  the  belligerent  cannot  com- 
plain.  If  the  belligerent  can  intercept  him,  and-  prevent  his 
carrying  it. Into  effect,  the  neatral  cannot  complain.  The  neu« 
tral  commits  no  offence  by  the  successful  attempt.  The 
belligerent  commits  none  by  defeating  it  The  contraband 
article  is  alone  the  offence  in  the  sightof  the  belligerent ;  and 
the  only  penalty  is  the  confiscation  of  the  article. 

-These  principles  flow  from  authorities.  Bynk.  ch.  x.  Du- 
|ionceau's  translation,  p.  74,  76,  80,  81  ;  GroUus,  book  S,  ch. 
1,  520 ;  Yattel,  book  3,  ch.  7,  sec.  Ill,  310  (503),  sec.  113  ; 
Richardson  v.  The  Marine  Insurance  Company,  6  Mass.  112, 
US;  The  Santissima  Trinidad,  7  Wheat  292,  5  Cond.  Rep. 
284;  1  Kent's  Com.  132;  Phillips  152;  Seaton  v.  Low,  1 
Johns.  Cases  1 ;  2  Johns.  Cases  77,  120. 

The  doctrine  of  the  English  adjudication  is,  that  the  con* 
tiaband  articles  mi^st  be  taken,  the  goods  must  be  inter- 
^epted.  It  is  wrong  to  say  this  must  take  place  when  they 
are  in  delicto.  There  is  no  delictum.  8  Rob.  Adm.  Rep.  138 
(167). 

But  it  is  supposed  that  some  English  cases  assert  the  doc- 
.trine  that  if  the  contraband  is  carried  outward,  and  the  pro- 
ceeds homeward,  they  are  prize ;  and  if  carried  out  with  false 
papers,  or  under  a  false  destination,  that  the  penalty  may  be 
inflicted  on  the  ship  or  other  goods  of  the  sanfie  owner  on  the 
homeward  voyage. 

This  doctrine  is  a  novelty,  of  which  it  is  supposed  no  trace 
in  any  earlier  authority  than  cases  decided  in  1809,  1810,  can 
be  found.  These  cases  are  the  Baltic,  and  the  Margaret,  cited 
in  Chitty's  Law  of  Nations  128,  143.  In  England,  the  doc- 
trine is  a  novelty,  merely  the  result  of  their  principles  in  regard 
to  the  colonial  tmde,  under  the  rule  of  1756 ;  and  has  not  been 
applied  to  any  other  than  a  case  of  that  trade.  It  is  not  the 
law  of  nations,  as  understood  by  other  nations,  and  shown  by 
their  conventional  law,  particularly  by  Spain.  In  support  of 
these  positions,  cited.  The  Margaretta  Magdalena,  2  Rob.  115; 
The  Rosalie  and  Betty,  2  Rob.  252 ;  The  Nancy,  3  Rob.  102 ; 
The  Franklin,  3  Rob.  178 ;  6  Rob.  390. 

It  is  the  doctrine  of  the  British,  under  the  rule  of  1756, 
which  is,  that,  whether  concealed  or  not,  contraband  outward 
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aflfected  the  proceeds  home ;  and  if  concealed^  afiected  the  ehip 
and  cargo.  It  proceeds  on  the  principle,  that  the*whole  tiade 
is  illegal}  except  as  the  British  release  or  permit  it  TUs  is 
shown  by  the  British  orders.  4  Rob.  appendix  A ;  7  Rob. 
478,  appendix,  note  1  ;  and  the  subsequent  orders  of  coun- 
cil, in  2  Rob.  126,  SI  I,  appendix,  No.  1,  2 ;  5  Rob.  367,  ap- 
pendix. 

This  doctrine  is  an-  interpolation,  as  the  rule  of  1766  wa& 
It  has  been  rejected  by  the  United  States.  Message  of  the 
president  of  the  United  States  to  congress,  27th  January  180^ 
5  Waites^s  State  Papers  321.  It  ir  entirely  an  English  doctrino, 
and  modem  English  ;  not  admitted  by  other  nations :  and  is 
inapplicable  to  a  voyage  to  Chili,  which  is  not  a  relaxed  trsdo, 
but  a  trade  to  an  independent  country. 

The  general  doctrine  claimed  for  the  -plaintiflb  appears  to 
be  sanctioned  by  the  conventional  law  of  nations,  between  the 
United  States  and  foreign  nations ;  that  concealment  of  contimp- 
band  goods  does  not  aggravate  the  case.  With  England,  by 
the  treaty  of  1794,  art.  17,  18— With  France,  l^  the  treaty  of 
6th  February  1778,  art.  12,  18, 23 ;  of  3d^ September  1800,  an. 
12,  13,  20— With  Holland,  by  the  treaty  of  8th  October  1782, 
art.  10, 11— With  Sweden,  by  the  treaty  of  3d  April  1783^  art. 
7,12,13. 

The  French  ordinance  of  1681  expressly  makes  a  {vrovision 
which  excludes  capture,  unless  contraband  is  <n»  foonl.  2 
Yalin.  266,  liv.  3,  tit.  9 ;  Reglement  de  23d  July  1704  Bui 
the  treaty  with  Spain  would  seem  to  leave  no  doubt  on  this 
subject  Treaty  of  27th  October  1795,  con&med  by  the 
treaty  of  1819;  1  Laws  of  United  States  271;  «  Laws  of 
United  States  624,  art.  15,  17. 

Such  is  the  Spanish  law  generally :  contraband  is  to  befnmi; 
and  is  punishable  only  in  delicto.  It  permits  no  mcdeslatioii 
for  having  carried  contra.band  articles.  S  Nov.  Recop.  tit.  8 ; 
ley  4,  20  June  1801,  art  34,  p,  128. 

There  is  no  ground  on  which  the  seizure  was  joadfiafale^ 
within  the  exception/  1.  The  contraband  was  not  onboard. 
S.  The  papers  of  the  cargo  were  true.  S.  The  'papers  of  the 
ship  were  true.  4.  The  4^Iearance  was  accofdiiigio  the  ens- 
tomary  fonn  of  the  place,  and  in  conformity  with4he  reqnisitioii 
of  the  treaty.     Art.  17,  1  Laws  U.  S.  274,  &c:    5.  ThetB  is 
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no  allegalioQ  by  the  (capCora  of  any  thing,  but  the  landing  of 
contraband  in  Chili.    6.  Chili  is  an  independent  state,  and 
was  at  the  time  recognized  by  the  United  States  as  such. 

The  attention  of  the  court  is  asked  to  another  suggestion. 
The  question  is,  whether  the  facts  show  a  justifiable  cause  of 
seizure  ttUhmAhe  eteqOhn:  whether  landing  contraband  at 
Chili,  is  a  justifiable  case  of  seizure,  and  is  within  the  excep- 
tion t 

It  may  be  granted  that  it  was  a  justifiable  cause  of  seizure ;, 
yet  if  it  is  not  mthin  ^tke  excejOUmf  then  it  was  not  a  justifiable 
cause  of  seizure  to  exonerate  the  underwriters :  and  the  sec* 
ond  and  third  questions  must  be  so  answered. 

The  exception  excludes  a  loss  by  seizure  for  oontrabani 
trade :  the  question  is,  contraband  trade  on  tohat^&yage  f  The 
answer  is,  contraband  trade  on  the  voyage  insured  from  Co« 
quimbo.  The  exception  means  not  only  $eizure  an  the  voyage 
kmared  for  trade  or  contraband,  but  erizure  for  contraband  trade 
an  thai  voyage.    This  is  the  true  interpretation  of  the  clause. 

•Had  not  the  exception  been  inserted,  the  policy  would  have 
covered  a  loss  iy  contraband  trade  on  this  voyage.  The  excep. 
tion  is  intended  to  cut  ofi*  this  loss,  and  nothing  more.  The 
goods  are  insured  for  this  voyajge,  and  the  exception  is  of  con- 
traband in  the  same  voyage. 

Whether  the  underwriters  are  liable  for  a  seizure  made  for 
carrying  contraband  on  a  former  voyage  may,  or  may  not  be ; . 
but  the  draagreement  certified  concerns  the  txcepSion;  and  the 
exception  does  not  exclude  contmband  trade  on  any  voyage 
but  that  on  which  the  seizure  was  made.  Upon  either  hypothe- 
sis there  was  no  justifiable  cause  of  seizure,  upon  the  second 
and  third  questions. 

4.  Whether  a  general  in  the  military  service  of  Spain,  subor- 
dinate to  La  Sema,  viceroy  of  Peru,  under  the  king  of  Spain, 
but  having  the  actual  and  exclusive  command  of  Callao,  and 
no  civil  authority  existing  therein,  and  cut  off  by  the  forces  of 
the  enemy  by  sea  and  land  from  all  communication  with  any 
superior  civil  or  military  officer,  could  lawf*jlly  seize  and  detain 
^utral  property  for  contraband  M^de,  if  just  cause  existed  for 
a  condemnation  thereof. 

1.  A  lawful  authority  to  seize,  must  exist  to  bring  the  case 
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within  the  exeeptioD.    2.  A  person  so  described  had  not  lawful 
authority  to  make  the  seizure* 

1.  The  seizure  must  be  by  lawful  authority.  It  has  been 
shown,  that  there  must  be  a  justifiable  cause  of  seizure.  It 
follows,  that  the  seizure  must  be  by  lawful  ati<Aori(y,  to  come 
within  the  Exception. 

A  justifiable  seizure  is  a  cause  which  justifies  the  party  who 
makes  the^  seizure.  If  he  is  not  authorised  to  seize,  the  trade 
does  not  justify  the  seizure,  and  is  not  a  justifiable  cause  of 
seizure.  The  lawfulness. of  a  seizure,  necessarily  regards  the 
party  who  seizes,  as  much  as  the  offender. 

This  is  not  only  logically,  but  it  is  practically  so,  under  this 
exception.  A  seizure  by  a  neutral,  by  a  pbraUf  by  the  very  per- 
son with  whom  the  contraband  trade  is  carried  on,  would  all 
be  included,  if  lawful  authority  to  seize  were  not  necessary.  A 
seizure  by  any  one  who  has  no  right  to  seize,  is  an  act  of  mere 
violence  and  unlawful  force.  The  trade  can  be  no  more  than 
fi  pretence  or  pretext  to  such  a  person.  The  policy  covers  all 
risks  on  contraband,  except  the  lawful  penalties  of  the  trader 
the  losses  lawfully  arising  from  it.  But  seizure  without 
authority  is  not  one  of  them ;  but,  in  terms,  is  a  loss  unlawfvOj/ 
ariring* 

Every  seizure  without  authority  is  a  trespass  and  wrong,  and 
the  policy  means  to  protect  the  assured  against  such  injuries. 

If  the  laws  of  Spain  did  not  prevent  a  seizure  by  Rodil,  or  by 
a  vessel  under  his  commission,  the  same  laws  made  the  seizure 
unlawful.  The  court  must  hold,  that  the  contraband  did  not 
justify  ihat  seizure ;  was  not  a  justifiable  cause  of  seizure. 

The  clause  does  not  mean  a  justifiable  cause  of  seizure  in  the 
abstract,  but  a  cause  justifying  the  particular  seizure.  It 
means  a  seizure  according  to  law,  and  a  trade  against  the  law 
which  justifies  him  who  seizes. 

The  seizure  was  not  made  by  lawful  authority  in  this  case. 
This  depends  on  the  law  of  Spain.  Proceedings  by  a  compe- 
tent court,  aflirming  the  seizui'e  and.  condemning  the  goods^ 
might  be  evidence  of  authority  to  seize  ;  but  in  this  case,  there 
are  no  such  proceedings.  The  authority  of  Rodil  must  be  - 
shown  by  the  law  of  Spain.  It  is  a  question  to  be  settled  by 
that  law  ;  for  unless  by  that  law  there  was  authority  to  make 
the  seizure,  it  was  unlawful. 
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There  is  nothing  in  the  particular  circumstances  set  forth  in 
this  question,  from  which  the  court  can  infer  a  lawful  authority 
in  RodiL  The  circumstances,  as  stated,  do  not  confer  it  by 
force  of  any  principles  that  are  applicable  to  the  case  as  de- 
scribed^ Whether  a  general  so  separated  can  lawfully  seize, 
must  depend  upon  the  power  that  the  laws  of  his  own  country 
give  him.  The  case  of  necessity  it  supposes,  maybe  sufficient 
if  his  sovereign  so  wills ;  but  not  otherwise. 

But  80  far  from  the  acts  of  Rodil  being  authorised  by  the 
laws  of  Spain,  by  those  laws  this  act  was  piratical.  The  com- 
mission to  make  prize  of  war  must  issue  from  a  different  officer, 
from  the  commandant  militar  de  la  marina ;  or  if  there  be  no 
such  officer,  it  must  be  issued  by  the  captain-general  of  the 
province. 

5.  Whether  such  officer,  so  situated,  has  a  right  to  appoint 
and  constitute  a  court,  of  which  he  himself  is  one,  for  the  trial 
and  condemnation  of  such  property. 

The  court  in  question,  like  all  other  courts,  must  proceed 
from  the  sovereign  power  of  the  nation.  This  principle  is  par- 
ticularly true  as  regards  prize  courts,  whose  judgments  affect 
the  public  relations  of  the  country.  It  is  due  to  other  nations, 
that  such  court  should  be  authorised  by  the  sovereign  power, 
and  by  that  power  only.  2  Azuni  262 ;  2  Bro.  Civil  and  Ad. 
Law  331 ;  1  Wash.  C.  C,  R.  271  ;  3  Binney  239. 

If  the  constitution  of  the  court  is  not  known,  it  will  be  pre- 
sumed to  be  legal.  If  known,  and  is  not  according  to  what  is 
upual,  among  civilized  nations,  it  must  be  proved  to  have  been 
enacted  by  competent  authority.  The  erection  of  a  court  is 
the  act  of  the  sovereign  ;%iothKig  is  to  be  presumed  in  favour 
of  a  court  erected  by  a  military  commander. 

Is  such  a  court  as  the  question  supposes,  usual  among  civil- 
ized nations  ?  Appointed  by  a  military  commander ;  appoint- 
ing himself  as  one  of  the  judges?  Possibly  the  law,  the 
sovereign,  may  authorise  such  a  tribunal :  but  it  cannot  be  pre- 
sumed ;  because  it  is  unusual,  and  to  the  highest  degree  dan- 
gerous to'  the  rights  of  individuals,  and  to  the  peace  of  the 
public. 

The  existence  of  the  power  to  appoint  courts  in  the  hands 
of  a  subject,  is  unknown  in  the  practice  of  nations  ;  that  of  a 
power  to  appoint  the  court,  himself  a  judge,  is  monstrous.    The 
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defendanto  must  show  the  law  for  it,  or  the  oegatiTe  most 
be  adopted.    But  the  laws  of  Spain  are  the  other  way.    S 
Recop.  125,  art  11, 12^  IS. 

6.  Whether,  supposing  the^hip  to  hare  traded  in  articles 
contraband  of  war  in  the  ports  of  ChOi,  and  to  bare  been  seiasd 
afterwards  in  a  port  of  Peru,  then  under  the  royal  authorityi 
before  she  had  discharged  her  outward  cargo^  for  and  oo  ac- 
count of  such  contraband  trade,  the  underwriters  be  not  die* 
-charged ;  whether  the  subsequent  proceedings  for  her  adjudica- 
tion were  regular  or  irregular. 

L  There  must  be  a  lawful  seizure.  2.  ▲  lawful  cause  of 
seizure.  8.  Loss  by  this  cause.  The  question  is^  whether 
lawful  adjudication  is  the  only  proof.  No  instance  has  oc- 
curred in  which  there  has  been  a  decision  that  a  loss  was 
within  the  exception,  without  such  an  adjudication.  Church 
T.  Hubbard,  2  Cranch  187,  1  Cond  Rep.  390,  requires  it. 

It  is  the  duty  of  the  captors  to  proceed  to  a  regular  adjudica* 
tioo.  The  question  is,  whether  the  seizure  legally  afiects  ihe 
property,  or  what  is  the  operation  of  law  upon  the  thing  taken  t 
How  is  this  proved  1  Force  is  not  a  title  which  the  worid 
respects,  without  the  aid  of  law  to  sanction  it.  There  being 
two  kinds  of  force,  lawful  and  lawless  force,  the  usages  of  the 
civilized  world  require,  that  all  claims  to  property  by  an  act 
of  force,  should  be  shown  to  be  lawful  Uxee  by  the  adjudication 
of  a  competent  tribunal.    Wheatop  on  Cap.  £62,  274. 

What  is  a  lawful  court)  It  is  a'  court  of  the  nation  under 
whose  laws,  and  by  whose  authority  the  seizure  has  been  made^ 
and  the  thing  taken  is  possessed.  This  is  so  in  the  case  of  a 
seizure  under  municipal  law.  Hu^n  v.  -Guestier;  6  Cond. 
Rep.  110.  If  it  be  a  capture  as  prize  of  war,  this  same  princi* 
pie  prevails.  Wheaton  on  Cap.  261.  Such  a  court  alone  has 
jurisdiction.  Adjudications  by  any  other  are  null  and  void  for 
want  of  jurisdiction.  The  sentence  of  such  a  court  regularly 
pronounced,  is  universally  respected  ;  and  is  conclusive  as  to 
its  direct  eflect,  and  as  to  the  facts  directly  decided  by  it. 
Wheaton  on  Cap.  274;  4  Cranch  Rep.  434,  2  Cond.  Rep. 
162. 

These  principles  will  not  be  questioned  as  to  the  property 
seized;  No  court  can  consider  a  title  as  passing  but  by  such 
an  adjudication.     Every  court  must  consider  the  seizure  as 
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an  act  of  mere  foree»  until  ite  legality  is  adjudged  by  euch  a 
eonrC« 

The  same  le  true  as  toqueetione  of  the  same  kind  collaterally 
arising  under  a  policy  of  insurance.  The  court  is,  bound  to' 
hold  the  same  doctrine  in  a  collateml  inquiry,  as  if  the-property 
were  brought  before  them. 

This  court  has  said,  that  if  adjudication  is  not  obtained  in 
reasonable  time,  the  seizure  roust  be  regarded  as  trespass. 
Hudson  ▼.  Ouestier,  t  Cond.  Rep.  IIK  ^If  it  is  to  be  so  re- 
garded in  questions  of  title  to  property,  it  roust  be  so  as  to 
every  question  concerning  that  trespass. 

The  underwriter  who  sets  up  the  capture,  is  bound  to  prove 
the  very  fact  that  the  property  was  lawfully  lost  by  a  seizure 
for  contraband  tmde.  The  utmost  this  court  can  say  is,  that 
it  ought  to  have  been  so  lost :  but  nothing  can  show  that  it 
was  lost  according  to  the  law  of  another  country,  but  kht  jttdg:« 
inent  of  a  competent  court. 

.  The  difficulty  in  a  case  of  »prize  is  iosupemUe.  A  court  of 
common  lawcannot  adjudge  it.  It  belongs  to  the  prize  courts, 
both  the  direct  and  consequential  question.  Doug.  694|  613 ; 
6  Taunton  4S9. 

This  court  has  regarded  the  condemnation  as  necessary  to 
bring  the  caie  within  the  exception.  Church  v.  Hubbard^ 
S  Cranch  187, 1  Cond.  Rep.  S90. 

Mr  Franklin  Dexter,  for  the  defendants. 

The  answer  to  the  first  question  must  depend  on  the  sense 
in  which  the  word  tame  is  to.be  understood.  If  it  meani^  as 
the  counsel  for  the  plaintiff  seems  to  contend,  the  actual  state  of 
the  facts^  in  contemplation  of  which  the  seizure  was  made,  the 
question  must  be  answered  in  the  negative  :  because  to  answer 
it  in  the  affirmative,  would  be  to  require  that  to  discharge  the 
underwrilera^  legal  and  justifiable  cause  of  condemnation,  as 
Well  as  of  seizure  and  detention,  must  have  existed.  Such  is 
not  the  language  of  the  question,  nor  of  the  exception  in  the 
policy.  It  is  said,  on  the  other  side,  that  a  vessel  cannot  with 
propriety  be  said  to  be  seized  for  or  on  account  of  contraband 
trade*  unless  such  trade  had  been  carried  on.  We  think  the 
common  useof  language  does  not  require  this.  Itis  not  unusual 
to  say,  that  claims  are  made«  suits  brought*  and  even  judg- 
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ments  rendered,  for  or  on  account  of  a  cause  of  action,  withoot 
meaning  to  affirm  that  the  cause  exists  in  point  of  fact.    It 
would  surely  be  no  solerism  to  say,  that  the  General  Carrington 
had  been  seized  for  contraband  trade,  but  on  examination  was 
found  innocent  and  discharged.     We  understand  the  woid 
cause  in  the  question,  and  the  words /or  or  on  aceouni  of  in  the 
policy,  to  relate  to  the  motive  of  the  seizors ;  and  that  any  seiz- 
ure is  for  and  on  account  of  contraband,  which  is  made  becaooe 
the  party  bona  fide  believes  such  contraband  trade  to  have 
been  carried  on.     It  is  a  question  of  good  faith ;  involving  of 
course  the  question  of  probable  cause  on  the  one  hand,  and  of 
wanton  and  lawless  violence  on  the  other.    It  is  said,  if  such 
be  the  construction,  seizures  under  mere  pretext  of  contraband 
trade  will  discharge  the  underwriter ;  and  that  the  motive  can- 
not be  proved.    We  answer,  that  the  question  of  probable  cause 
is  always  open  to  the  party,  indicative  of  the.  motive,  and 
can  be  tried  by  a  jury  as  well  as  in  other  causes.    We  thinks 
this  construction  will  reconcile  the  apparent  contradictions  of 
the  cases  cited.    Those  in  which  it  is  said,  that  there  must 
have  been  both  illicit  trade  and  a  seizure  on  account  of  it,  arose 
under  exceptions  ofhreaches  of  foreign  municipal  laws,  where 
the  question  was  not  as  to  the  feet  of  trading ;  but  whether  the 
prohibitory  law  actually  existed,  and  was  binding  on  the  party. 
The  case  of  Church  v.  Hubbard,  so  much  relied  <m,  was  de- 
cided on  the  want  of  sufficient  proof  of  the  alleged  law  of  Spain ; 
and  the  dicta  of  the  court  which  have  been  cited,  were  mere 
concessionstocounsel,  made  arguendo.    Taking  the  whole  opin- 
ion in  that  case  together,  we  think  it  plainly  takes  the  distinction 
betwten  bona  fide  and  colourable  seizures.     This  is  confirmed 
by  the  case  of  Livingston  and  Gilchrist  v.  The  Maryland  Insur- 
ance Company,  7  Cranch  506,  2  Cond.  Rep.  589 ;  which 
turned,  like  the  present,  on  a  question  of  national  law«     The 
court  there  decided,  that  ah  actual  breach  of  the  law  of  nations^ 
was  not  necessary  to  discharge  the  underwriters. 

The  argument  drawn  from  the  proviso  of  the  exception, 
that  the  judgment  of  a  foreign  consular  or  colonial  court,  shall 
not  be  conclusive  of  the  fact  of  contraband  goods  having  been 
on  board,  is  carried  too  far.  That  proviso  does  not  imply,  that 
the  fact  of  such  goods  having  been  on  board,  was  thought  ne- 
cessary to  the  discharge  of  the  underwriter :  <but  only,  that  a 
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feci  80  material  in  dateraiining  the  character  of  the  seizure, 
shall  not  be  conclusively  determined  by  the  courte  of  the  cap- 
tonL     It  is  a  fact  to  be  submitted  to  a  jury,  to  show  probable 
cause  for  the  seizure,  or  the  want  of  it. 

It  is  admitted,  that  the  language  of  some  of  the  cases  cited, 
would  seem  at  first  to  favourthe  position  taken  for  the  plaintiffs ; 
but  when  token  in  connection  with  the  lacts  before  the  court, 
they  will  be  found  consistent  with  the  view  of  the  defendants. 

In  other  cases,  equally  tespectable  dicta  may  be  found,  ex- 
presdy  recognizing  tlie  doctrine  that  actual  delinquency  is  not 
necessary  to  discharge  the  underwriter.  Livingston  and  Gil- 
christ V.  The  Maryland  Insurance  Company  ;  Radcliffe  v.  The 
United  Insurance  Company,  7  Johns.  R.  3d. 

The  law  of  Massachusetts  is  the  lex  loci  contractus  ;  and  in 
the  case  of  Higginson  v.  Pomroy,  11  Mass.  Rep.  104,  this  is 
very  clearly  stated. 

The  case  of  Smith  v.  The  Delaware  Insurance  Company, 
Was  decided  chiefly  on  the  ground  that  the  foreign  law  did  not 
extend  to  the  territory  in  which  the  seizure  was  made. 

Faudel  v.  The  Phoenix  Insurance  Company,  was  decided  on 
the  ground,  that  the  sentence  of  the  court  showed  that  the 
seizure  was  not  within  the  exception.  There  is  no  case  which 
refuses  to  discharge  the  underwriter  under  this  exception,  be- 
cause the  captors  have  been  honestly  mistaken  in  the  facts. 
This  point,  however,  is  of  little  importance  to  the  present  case, 
because  there  is  no  dispute  about  facts. 

Mr  Webster,  for  the  Jefendants,  considered  the  case  under 
three  heads.  1.  The  contract,,  as  to  its  nature  and  object. 
2.  The  facts  applicable  to  the  case  under  the  policy.  8.  The 
law  growing  out  of  the  facts. 

1.  As  to  the  exception  in  the  policy,  and  the  risks  assume^ 
by  ihe  undertakers  under  it;  he  contended,  that  they  took 
upon  them  no  ri^ks  for  or  on  account  of  contraband  goods,  or 
illicit  trade.  The  words  of  the  exception  itre  the  same  as  if 
they  were  in  the  form  of  a  warranty  by  the  assured.  All  risKsr 
which  are  foirly  to  be  laid  to  the  account  of  iUicit  or  contra- 
band trade,  were  not  taken  by  the  insurers,  but  were  to  be 
borne  by  the  owner.  The  underwriters  assumed  all  sea  risks, 
and  the  other  risk&>  enuiiierated  in  (he  policy. 
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The  voyage  was  ftom  Providenoe  to  where  the  outward 
cargo  was  to  be  laoded.  The  ship  was  to  enter  at  ValparaMO 
under  a  false  pretence— the  want  of  water,  and  then  proceed  to 
Coqaimbo^  where  the  risk  was  to  commence  on  the  0th  of 
June  1824.  The  ground  of  the  plaintiflV  claim  must  bs  for  sei- 
zure and  detention,  as  all  the  counts  in  the  declaration  aUege 
that  as  the  cause  of  the  loss,  except  one,  which  asserts  a  loss 
by  piratical  seizure. 

The  seizure  was  the  cause  of  the  loss,  and  this  is  alleged  to 
have  been  for  contraband  or  prohibited  trade. 

Was  this  the  true  cause  1  If  it  was,  the  underwritera  are 
excused ;  but  if  there  vras  not  such  a  seizure,  then  the  under- 
writers are  liable  under  the  general  words  in  the  body  of  the 
policy. 

There  can  be  no  doubt,  but  that  the  contraband  trade  was 
the  cause  of  the  loss :  if  there  had  been  no  contraband  trade, 
there  would  have  been  no  seizure. 

It  is  said,  the  seizure  was  too  late  ;  but  thii^is  not  a  question 
for  the  underwriters.  It  is  enough  that  the  seizure  was  actu- 
ally on  account  of  contraband  trade.  Probable  cause  was 
enough,  whether  there^'was  cause  or  not  for  condemnation. 
Cited,  S  Wash.  C.  C.  R.  1«T;  Higginson  v.  Pomroy,  11  Mass. 
Rep.  104, 110.  The  contract  in  the  present  suit  was  made  in 
Massachusetts :  if  there  Is  any  discrepancy  between  the  law  of 
different  states,  the  ler  loci  must  govern.  The  cases  in  7 
Johns.  38,  and  9  Johns.  281,  fully  sustain  the  ground  assumed 
for  the  defendants. 

The  excuse  is  that  the  vessel  was  not  taken  in  delicto.  If 
this  be  so,  it  is  a  question  with  which  the  underwriters  have 
no  concern. 

But  this  assertion  is  denied.  When  the  vessel  was  seized, 
a  state  of  facts  existed  which  warranted  the  seizure  and  con- 
demnation. The  risic  was  produced  by  the  conduct  of  the 
plaintifl^  and  was  not  assumed  by  the  underwriters.  By  their 
conduct  the  vessel  was  forfeited ;  .and  nothing  but  the  form  of 
a  condemnation  was  wanted. 

The  rule  of  1756  is  not  necessarily  involved  in  the  decision 
of  this  case  ;  but  it  is  denied  that  any  new  rule  in  international 
law  was  then  introduced.     That  rule  arose  out  of  the  war  of 
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1756 ;  and  it  was  established  to  prevent  the  trade  of  the  Datch 
with  the  French  colonies,  under  Danish  licenses. 

To  show  that  it  was  the  ancient,  and  well  settled  law  of 
nations,  that  trading  in  contraband  goods  forfeited  the  vessel, 
cited,  S  Rob.  Ad.  Rep.  178,  and  note.  The  relaxation  of  the 
law  was,  that  the  articles  only  should  be  seized  when  taken  in 
delicto ;  excusing  the  ship  and  innocent  cargo.  If  there  was 
a  firaudulent  destination  originally,  the  ancient  rule  applied  ; 
the  vessel  and  the  innocent  cargo  were  forfeited  on  account  of 
the  fraud. 

When  the  vessel  is  forfeited  for  carrying  on  contraband  tradop 
you  may  pursue  her  until  she  is  taken  ;  but  public  convenience 
requires  a  limit,  and  that  limit  is  fixed  by  universal  assent,  to 
the  end  of  the  voyage.  The  same  rule  exists  as  to  all  seizures 
for  breach  of  revenue  laws.  In  Chitty's  LaW  of  Nations  128, 
is  the  case  of  a  vessel  seized  on  the  outward  voyage. 

There  is  necessarily  a  difference  as  to  the  right  of  seizure  for 
illicit  trade,  and  for  trade  in  contraband  articles.  In  the  first 
case,  the  vessel  was  in  the  prohibited  port ;  in  the  latter,  she 
was  not,  but  is  in  a  neutral  port.  In  the  present  case,  there 
could  not  have  been  a  visitation  and  search ;  for  her  false  papers 
showed  she  was  bound  to  the  Sandwich  Idands  and  Canton. 
If  this  is  a  common  practice,;  it  is  so  much 'the  wcMrse.  But 
this  can  have  no  operation  on  the  rights  or  exemptions  of  the 

derwriters  ;  for  it  would  have  no  effect  on  the  right  of  the 
elligerent  to  seize.     Cited,  6  Rob.  376,  note  ;  The  Edward^ 
4  Rob.  56. 

It  is  insisted,  that  it  is  not  necessary  to  show  there  was  cause 
for  condemnation.  If  there  was  cause  for  seizure,  it  is  sufil- 
cient  under  the  exception  in  the  policy  to  discharge  the  under- 
writers. In  the  cases  cited  for  the  plaintiffs,  it  may  have  been 
shown  there  wab  not  cause  for  condemnation ;  but  in  those 
cases  it  was  considered  there  was  cause  for  seizure.  S  Rob. 
138,  141 ;  2  Rob.  115 ;  1  Acton  25,  333. 

The  sixth  poipt  was  intended  to  raise  the  question,  whether 
the  underwriters  could  be  discharged  before  condemnation. 
This  would  delay  the  ouestion  of  their  liability  until  a  con- 
demnation ;  and  this  cannot  be* 

Mr  Sergeant,  in  reply,  stated,  that  the  form  of  the  policy 
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adopted  in  this  case,  has  been  in  use  in  Boston  since  1828 ;  and 
the  exception  as  to  illicit  trade,  is  in  aU  the  policies  in  the 
United  States ;  the  part  as  to  contraband  trade  only  is  new. 
The  principle  adopted  by  the  clause  had  long  been  recognized 
in  the  courts  of  the  United  States. 

The  situation  of  the  country  at  the  time  of  the  seizure  was 
peculiar.  Chili  had  actually  established  her  independence. 
The  possession  of  Rodil  was  temporary  and  accidental ;  and 
whenever  actual  possession  of  any  place  came  into  the  hands 
of  the  officers  of  Spain,  the  laws  of  the  Indies  applied :  and  all 
trade  with  the  place  became  illegal. 

There  must  be  an  interpretation  of  the  contract,  consistent 
with  the  bona  fide  intentions  of  both  parties  to  it.  The  parties 
had  no  reference  to  any  thing  which  had  taken  place  before 
the  policy  attached,  on  the  5lh  June  1824,  at  Coquimba  The 
policy  is  dated  in  October  1824,  and  was  on  the  property. 
"lostornotlost.'»  f    t^  J. 

When  the  policy  attached,  the  vessel  had  no  contraband  arti- 
cles  on  board,  and  never  afterwards  had;  and  it  may  be  pre- 
summed,  that  the  underwriters  knew  she  had  some  contraband 
goods  on  board.  She  had  not  the  proceeds  of  the  contraband 
goods  on  board  when  she  was  seized  in  Quilca  by  an  armed 


The  whole  of  the  questions  in  the  case  turn  on  the  construe- 
Uon  of  the  claxise  of  exception. 

The  first  question  is,  whether  the  seizure  was  for  a  justifiable 
cause.  It  must  be  legal  and  justifiable,  or  there  was  no  cause 
at  all.  The  court  cannot  say,  whether  the  seizure  was  bona 
fide.  Nor  can  they  say  whether  there  was  probable  cause  or 
not.  They  have  not  the  evidence  before  them.  There  must 
be  a  legal  and  justifiable  cause,  or  there  is  no  cause. 

The  clause  is  not  a  warranty ;  it  is  an  exception.  A  war- 
ranty  ,8  not  of  the  like  eflect  as  an  exception.  The  interpreta- 
tion  of  the  clause  was  settled  in  principle,  before  it  wasirieerled 

I"  H  KK  "'^  1'  T  "**  ^^^''^  •"  ^^*' '°  *e  case  of  Church 
V.  Hubbard.  2  Cranch  187,  1  Cond.  Rep.  385;  which  was  a 
M^chusettscase;  so  2  Wash.  C.  C  R.  130,  decided  in 
wi  Jo    f^."*  ?*'''*  ''*'  ^'"''^^  •-»  >817;  4  Serg.  and 

cZ^4!i  m'^T^u  ^T  *^'  ^*"''«*  •"  '801 ;  2  Johns. 
i-ase.  481 ,  Marshall  on  Insntance  346,  published  in  18|0. 
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There  never  hae  beea  a  decision  to  the  contrary.  The  princi- 
ple the  plaintift  claim  and  rest  the  case  upon  is,  that  there 
must  be  a  legal  and  justifiable  cause  of  seizure,  and  one  which 
would  justify  a  condemnation.  Higginson  v.  Pomroy,  1  Mass* 
104,  when  examined,  sustains  this  princifde. 

The  clause  allows  the  contraband  trade  to  be  carried  on,  but 
at  the  risk  of  the  assured :  and  it  rests  with  the  underwriters 
to  show  that  the  seizure  was  for  an  unlawful  and  prohibited 
trade.  A  mere  lawless  seizure  is  not,  therefore,  within  the 
exception.  The  law,  as  understood,  made  the  underwriters 
liable  in  a  case  like  this,  and  the  exception  was  introduced  to 
excuse  them. 

The  specific  kind  of  loss  must  be  by  seizure  or  detention. 
Mere  allegation,  of  course,  will  not  do.  The  cause  must  be 
shown  by  a  condemnation. 

Contraband  is  a  lawful  trade,  as  has  been  decided  in  the 
courts  of  the  United  States ;  and  this  court  will  not  now  pro- 
nounce such  a  trade  illegal,  and  expose  the  whole  vessel  and 
cargo  to  condemnation.  This  is  the  doctrine  contended  for  on 
the  other  side. 

It  is  denied  that  the  principle  of  the  law  of  nations  author- 
ises a  seizure  and  condemnation  after  the  goods  are  landed. 
The  cases  cited  by  the  opposite  side,  do  not  support  the  position ; 
and  it  is  exclusively  British  doctrine.  There  never  is  an  ad- 
hering taint  when  the  offending  article  was  lawful,  and  no 
proceeds  of  it  on  board,  or  when  there  is  not  a  false  destination ; 
neither  of  which  existed  in  this  case. 

This  court  would  not  condemn  the  cargo  for  what  the  vessel 
bad  done  with  respect  to  contraband.  The  case  of  the  San- 
tissima  Trinidad,  7  Wheat.  292,  5  Cond.  Rep.  284 ;  and  the 
cases  in  New  York  show  that  contraband  trade  is  lawful. 

The  fourth  question  is  founded  on  the  assumption,  that  this 
was  enemy's  property.  It  is  admitted,  that  if  it  had  been,  any 
one  may  seize.  But  it  is  denied  to  have  been  enemy's  property. 
It  may  have  been  liable  to  seizure,  jure  belli ;  but  this  must  be 
under  the  commission  of  a  regular  privateer,  when  a  neutral  is 
concerned.  The  neutral  has  the 'right  to  claim  the  benefit  of 
being  carried  in  and  Uied  by  a  regular  tribunal,  established  by 
the  sovereign  of  the  country.  It  then  becomes  the  act  of  the 
government,  which  is  accountable  to  the  injured  party. 
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The  three  last  questions,  in  order  to  be  decided  in  favour  of 
the  underwriters,  must  decide  that  it  is  immaterial  how,  or  in 
what  manner  the  seizure  was  made,  if  the  trade  had  been  a 
trading  in  contraband.  Unless  the  court  was  legally  consti- 
tuted, the  trial  and  condemnation  were  nothing,  and  were  abso- 
lutely void. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

AAer  stating  the  case  he  proceeded  : 

This  cause  cotoes  before  the  court  upon  a  certificate  of  a 
division  of  opinion  of  the  judges  of  the  circuit  court  for  the 
district  of  Massachusetts. 

Upon  the  trial  of  the  cause  upon  the  evidence,  the  parties 
propounded  certain  questions,  upon  which  the  circuit  couit 
(with  the  assent  of  the  parties),  certified  a  division  of  OfMuion, 
for  the  purpose  of  obtaining  the  final  decision  of  this  oourt  in 
regard  to  them. 

The  first  iff,  whether  a  seizure  and  detention,  to  come  within 
the  exception  of  the  pdicy  relating  to  contraband  and  illicii 
trade,  roust  be  for  a  legal  and  justifiable  cause.  The  quesUon 
here  propoimded  is  not  whether  there  must  be  a  legal  or  justi- 
fiable cause  for  condemnation ;  but  simply,  whether  there  must 
not  be  such  cause  for  the  seizure  and  detention.  .And  we  are 
of  opinion,  that  the  question  ought  to  be  answered  in  the  affir* 
mative.  The  language  of  the  exception^  when  properly  con- 
strued, leads  to  this  conclusion  ;  and  it  is  confirmetLby  author- 
ities standing  upon  analogous  clausea  The  language  i%  **  (he 
assurers  shall  not  be  liable  for  any  charge,  damage  or  Iosb 
which  may  arise  in  consequence  of  seizure  or  detention  for  cir 
on  account  of  illicit  trade,  or  tmde  in  articles  contraband  of 
war."  It  is  not,  then,  every  seizure  or  detention  which  is 
excepted  ;  but  such  only  as  is  made  for,  and  on  acetont  <rf  a 
particular  trade.  A  seizure  or  detention,  which  is  a  mere  act 
of  lawless  violence,  wholly  unconnected  with  any  supposed 
illicit  or  coiitraband  trade,  is  not  within  the  terms  or  spiit  of  the 
exception.  And  as  little  is  a  seizure  or  detention  not  bona  fide 
made  upon  a  just  suspicion  of  illicit  or  contraband  trade,  but 
the  latter  used  as  a  mere  pretext  or  colour  for  an  act  of  law* 
less  violence ;  for  under  such  circumstances,  it  can  in  no  jUM 
sense*^  be  said  to  be  made  for  or  on  account  of  sucti  trade. 
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It  is  a  mere  fraud  to  cover  a  wanton  trespass ;  a  pretence  and 
not  a  cause  for  the  tort  To  bring  a  case,  then,  within  the 
exception,  the  seizure  or  detention  must  be  bona  fide,  and 
upon  a  reasonable  ground.  If  there  has  not  been  nn  actual 
illicit  or  contraband  trade,  there  must  at  least  be  a  well  founded 
suspicion  of  it,  a  probable  ^use  to  impute  guilt,  and  justify 
further  proceedings  and  inquiries ;  and  this  is  what  the  law 
deems  a  legal  and  justifiable  cause  for  the  seizure  or  detention. 
The  general  words  of  the  pdicy  cover  the  risks  of  restraints 
and  detainments  of  all  kings,  princes  and  people.  The  excep- 
tion withdraws  from  it  such  as  are  bona  fide  made  for,  and  on 
account  of  iUicit  or  contraband  trade.  So  that,  upon  the  mere 
terras  of  the  exception,  there  would  not  seem  any  real  ground 
for  doubt.  But  if  there  were,  the  next  succeeding  clause  asso- 
ciated with  it,  demonstrates  that  snch  must  have  been  the 
understanding  of  tfie  parties.  It  is  there  said,  that  the  judg- 
ment of  a  foreign  consular  or  colonial  court  shall  not  be  con- 
clusive upon  the  parties  as  to  the  fact  of  there  having  been 
articles  contraband  of  war  on  board,  or  as  to  the  fact  of  an 
attempt  to  trade  in  violation  of  the  laws  of  nations.  Now,  if  a 
mere  lawless  seizure  or  detention,  under  the  pretext  of  illicit 
and  contraband  trade,  were  within  the  exception ;  the  inquiry, 
whether  there  had  been  contraband  articles  on  board,  or  an 
attempt  of  illicit  trade,  would  be  in  most,  if  not  in  all  cases 
wholly  unimportant  and  nugatory  to  the  assured,  for  whose 
benefit  the  clause  is  introduced  ;  since  the  sentence  would  al- 
waysestablish  a  pretence  forthe  seizure  and  detention,  although 
not  a  justifiable  cause  for  it.  The  reasonable  interpretaiiop  of 
the  clause  must  be,  that  it  was  introduced  to  enable  the  assured 
to  disprove  the  existence  of  justifiable  cause  for  the  seizure  or 
detention,  by  showing  that  the  facts  did  not  warrant  it. 

We  think  that  the  authorities  cited  at  the  bar,  lead  to  the 
same  conclusion.  In  Church  v.  Hubbard,  2  Crancli  187,  2 
Cond.  Rep.  385 ;  where  the  exception  was,  ^*  that  the  insurefs 
do  not  take  the  risk  of  illicit  trade  with  the  Portuguese,  and 
the  insurers  are  not  liable  for  seizure  by  the  Portuguese  for 
illicit  trade  ;**  the  main  question  was,  whether  an  attempt  to 
trade,  not  consummated  by  actual  trading,  was  within  the 
exception.  The  court  held  that  it  was.  On  that  occasion  the 
chief  justice  said,  **  no  seizure,  not  justifiable  under  the  laws 
and  regulations  established  by  the  crown  of  Portugal  for  the 
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lettriction  of  foreign  commerce  with  its  dependencieoj^can  come 
within  this  part  of  the  contract ;  and  every  seizure  which  is 
justifiabicf  by  those  laws  and  regulations  must  be  deemed  within 
it."  And  applying  this  language  to  the  circumstances  of  the 
present  case,  we  may  add»  that  no  seizure  or  detention  not  jus- 
tifiable by  the  law  of .  nations  can  come  within,  the  preaeni 
exception,  and  every  seizure  which  is  justifiable  by  the  law 
of  nations,  must  be  deemed  within  it.  The  cases  of  Smith 
V.  The  Delaware  Insurance  Company,  S  Serg.  and  Rawie 
74 ;  and  Faudel  v.  The  Pheenix  Insurance  Company,  4  Serg. 
and  Rawle  29 ;  Johnston  and  Weir  v.  Ludlow,  1  Caines's  Cas. 
in  Error  29 ;  S.  C.  2  Johns.  Cas.  481,(a)  adopt  a  similar 
doctrine,  if  they  do  not  prdfeeed  beyond  it.  The  case  of  Hig- 
ginson  v.  Pomroy,  11  Mass.  R.  104,  contained  an  exception  of 
''illicit  trade  with  the  Spaniards ;"  and  the  court  held,  that 
the  exception  extended  to  every  seizure  and  detention  suggested 
by  the  prohibitions  of  trade  and  intercoune,  as  the  means  of 
enforcing  them  ;  and  whether  of  prevention  or  of  punishment 
for  infraction  ;  and  that,  therefore,  it  extended  to  cases  where 
the  charge  of  illicit  trade  with  the  Spaniards  might  be  ulti- 
mately repelled;  and  where  the  property  seized  might  be  in 
consequence  acquitted  under  the  circumstance?  of  the  particu- 
lar case.  But  this  supposes  that  there  was  probable  or  justifi- 
able cause  for  the  seizure,  bona  fide  existing ;  and  the  court 
explicitly  assented  to  the  general  doctrine  in  Church  v.  Hub- 
bard. It  is  true,  that  the  learned  chief  justice,  in  delivering 
the  opinion  of  the  court,  added,  that  ** perhaps  (we  may  add), 
although  not  necessary  to  the  present  decision,  even  arbitrary 
acts  of  the  Spanish  colonial  governments,  if  assumed  to  be 
justified  on  their  parts  by  the  prohibitions  of  trade  and  inter- 
course, are,  we  think,  within  the  exception  of  seizure  for  illicit 
trade.*'  This  is  professedly  a  mere  dictum  of  the  court ;  and 
giving  it  every  reasonable  force  as  authority,  it  proceeds  on  the 
supposition  that  such  arbitrary  acts  are  bona  fide  done,  and  are 
not  mere  pretexts  to  cover  an  illegal  seizure. 

The  second  question  is,  whether,  assuming  the  other  fiicts 
to  be  as  stated  and  alleged  above,  and  taking  the  authority  d 
the  seizing  vessel  to  be  such  as  th$  plaintiff  allege  (that  is  to 
say,  of  an  armed  vessel  fitted  out  and  commissioned  at  Callao 

(a)  See  alio  Laing  t.  United  iiuranuiee  Compenj,  3  Johns.  Cts.  174 ;  8.  C. 
2  JohM.  Cm.  487;  Tucker  T<Jnhel,  1  Jolue.  R.  90. 
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by  Rodil),  there  was  a  legal  and  justifiable  cause  for  the 
seizure  of  the  General  Carrington  and  her  cargo.  The  third 
18  precisely  the  same  in  terms,  except  taking  the  authority  of 
the  armed  vessel  to  be  such  as  the  defendants  allege  (that  is 
to  say,  to  be  an  armed  vessel  sailing  under  the  royal  SpaiUBh 
flag,  and  acting  by  the  royal  authority  of  Spain). 

Both  these  .questions  present  the  same  general  pointy  wheth<br 
there  was,  under  the  circumstances  of  the  case,  a  legal  and 
justifiable  cause  for  the  seizure  and  detention  of  the  ship  and 
her  cargo;  The  facts  material  to  be  taken  into  constderatioa 
in  awertainiog  this  point  are^  that  the  sbip^  when  seized,  had 
not  landed  all  her  outward  cargo,,  but  was  stjll  in  the  progress 
pf  the  outward  voyage  originally  designated  by  the  owners; 
that  she  sailed  on  that  voyage  from  Providence  with  contra^ 
band  articles  on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  owners  of  the  ship;  with  a  false^destinatiQQ  and 
fidse  papers,  which  yet  accompanied  the  vessel;  that  the  eon* 
traband  articles  had  been  landed,  before  the  policy,  which  is  a 
pcdicy  on  time,  designating  no  particular  voyage,  had  attached ; 
that  the  underwriters,  though  taking  no  risks  within  the  ex- 
ception, were  ndt  ignorant  of  the  nature  and  objects  of  the 
voyage;  and  that  the  alle^  cause  of  the  seizure  and  deten* 
tion  v^as,  the  trade  in  articles  contralMmd  of  war  by  the  land- 
ing of  the  powder  and  muskets  already  mentioned. 

I£  by  the  principles  of  the  law  of  nations  there  existed  under 
these  circumstances,  a  right  to  seize  and  detain  the  -ship  and 
her  remaining  cargo,  and  to  subject  them  to  adjudication  for  af 
supposed  forfeiture,  notwithstanding  the  prior  deposit  of  the 
contraband  goods ;  then  the  questions  must  be  ans¥rered  in  the 
aflbrmative,,  that  there  was  9,  legal  and  justifiable  cause; 

According  to  the  modern  law  of  nations,  ibr  there  has  been 
some,  relaxation  in  practice  from  the  strictness  of  the  an- 
cient rules,  the  carriage  of  contraband  goods  to  the  enemy, 
subjects  them,  if  captured,  in  delicto,  to  the  penalty  of  confis- 
olLtion  ;  but  the  vessel  and  the  remaining  cargo,  if  they  do  not 
belong  to  the  owner  of  the  ccmtraband  goods,  are  not  subject 
to  the  same  penalty. :  The  penalty  is  applied  to  the  latter,  only 
when  there  has  been  some  Mtual  co-operation,  on  their  part»  in 
a  meditated  fraud  upon  tho  belligeients ;  by  covering  up  the 
vjoyage  under  false  papers,  and  with  a  fitlse  destination .    This 
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18  the  general  doctrine  when  the  capture  is  made  in  tranrita, 
while  the  contraband  goods  are  yet  on  board.  But  when  the 
contraband  goods  have  been  deposited  at  the  port  of  destina- 
tion,  and  the  subsequent  voyage  has  thus  been  disconnected 
with  the  noxious  articles,  it  has  not  been  usual  to  apply  the 
penalty  to  the  ship  or  cargo  upon  the  return  voyage,  idthoagh 
the  latter  may  be  the  proceeds  of  the  contraband.  And  the 
same  rule  would  seem  by  analogy,  to  apply  to  cases  where  the 
contraband  articles  have  been  deposited  at  an  intermediate 
port  on  the  outward  voyage,  and  before  it  had  terminated ; 
although  there  is  not  any  authority  directly  in  point  But  in 
the  highest  prize  courts  of  England,  while  the  distinction  be- 
tween, the  outward  and  homeward  voyage  is  admitted  to 
govern,  yet  it  is  established,  that  it  exists  only  in  favour  of 
neutrals  who  conduct  themselves  with  fairness  and  good  ftiith 
in  the  arrangements  of  the  voyage.  If,  with  a  view  to  practise 
a  fraud  upon  the  belligerent,  and  to  escape  from  his  acknow- 
ledged right  of  capture  and  detention,  the  voyage  is  disguised, 
and  the  vessel  sails  under  false  papers,  and  with  a  false  destina- 
tion^ the  mere  deposit  of  the  contraband  in  the  course  of  the 
voyage,  is  not  allowed  to  purge  away  the  guilt  of  the  fraudu- 
lent conduct  of  the  neutral.  In  the  case  of  the  Franklin,  in 
1801,  S  Rob.  217,  lord  Stowell  said,  **  I  have  deliberated  upon 
this  pase,  and  desire  it  to  be  considered  as  the  settled  rule  of 
law  received  by  this  courts  that  the  carriage  of  contraband  with 
a  false  destination,  will  make  a  condemnation  of  the  ship,  as 
well  as  the  cargo."  "  Shortly  afterwards,  in  the  case  of  the 
Neutralitet,  1801,  S  Rob.  R.  295,  he  added,  *<  the  modern  role 
of  the  law*  of  nations  is,  certainly,  that  the  ship  shall  not  be 
subject  to  condemnation  for  carrying  contraband  goods.  The 
ancient  practice  was  otherwise ;  and  it  cannot  be  denied  that 
it  was  perfectly  justifiable  in  principle.  If  to  supply  the  enemy 
with  such  articles  is  a  noxious  act  with  respect  to  the  owner 
of  the  cargo,  the  vehicle  which  is  instrumental  in  eflfecting 
that  illegal  purpose,  cannot  be  innocent  The  policy  of  mod- 
em times  has,  however,  introduced  a  relaxation  on  this  point ; 
and  the  general  rule  now  is,  that  the  vessel  does  not  become 
confiscated  for  that  act.  But  this  rule  is  liable  to  exceptiooa 
Where  a  ship  belongs  to  the  owner  of  the  cargo^  or  where  the 
ship,  is  going  on  such  service  under  a  false  destination  or  lalse 
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papers ;  these  circumstances  of  aggravation  have  been  held  to 
conslitute  excepted  cases  out  of  the  modern  rule»  and  to  con- 
tinue thena  under  the  ancient  rule.''    The  cases  in  which  this 
language  was  used»  were  cases  of  capture  upon  the  outward 
voyage. (a)    The  same  doctrine  was  afterwards  held  by  the 
aame  learned  judge  to  apply  to  cases,  where  the  vessel  had 
sailed  with  false  papers,  and  a  false  destination  upon  the  out- 
ward  voyage,  and  was  captured  on  the  return  voyage.  (6) 
And,  finally,  in  the  cases  of  the  Rosalia  and  the  Elizabeth,  in 
1802,  4  Rob.  R.,  note  to  table  of  cases,  the  Iprds  of  appeid  in 
prize  cases  held,  that  the  carriage  of  contraband  outward  with 
false  papers,  will  affect  the  return  cargo  with  condemnation. 
These  cases  are  not  reported  at  large.     But  in  the  case  of  ilSb 
Baltic,  1  Acton's  R.  25,  and  that  of  the  Margaret,  1  Acton's  R. 
S3S,  the  lords  of  appeal  deliberately  reaffirmed  the  same  doctrine. 
In  the  latter  case,  sir  William  Grant,  in  pronouncing  the  judg- 
ment of  the  court  said,  "  the  principle  upon  which  thi*  and 
other  prize  courts  have  generally  proceeded  to  adjudication  in 
cases  of  this  nature  (that  i^  where  there  are  false  papers),  ap- 
pears siiuply  to  be  this ;  that  if  a  vessel  carried  contraband  on 
the  outward  voyage,  she  is  liable  to  condemnation  on  the 
homeward  voyage.     It  is  by  no  means  necessary  that  the  cargo 
v^hould  have  been  purchased  by  the  proceeds  crf^  this  contraband. 
Hence  we  must  pronounce  against  this  appeal ;  the  sentence 
(of  condemnation)  of  the  court  below  beingperfectly  valid  and 
consistent  with  the  acknowledged  principles  of  general  law." 
We  cannot  but  consider  these  decisions  as  very  high  evidence 
of  the  law  of  nations,  as  actually  administered  :  and  in  their 
actual  application  to  the  circumstances  of  the  present  case, 
they  are  not,  in  our  judgment,  controlled  by  any  qipoeing 
authority.    Upon  principle,  too,  we  trust,  that  there  is  great 
soundness  in  the  doctrine,  as  a  reasonable  interpretation  of  the 
law  of  nations.    The  belligerent  has  a  right  to  require  a.  #ank 
and  bona  fide  conduct  on  the  part  of  neutrals,  in  the  course 
of  their  commerce  in  times  of  war ;  and  if  the  latter  will  make 
use  ci  fraud,  and  fidse  papers,  to  elude  the  just  rights  of  the 
belligerents,  and  to  cloak  their  own  illegal  purposes,  there  is 

(•)  8m alio  ths  E4wwd,4  Rob.  R. 68. 
ih)  See  the  Neaej,  3  Rob.  129;  the  Chriftbnber|rt  ^  ^^'  ^^' 
VOL.  VIII. — S  Q 
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no  injiistice  ia  applying  to  them  the  penalty  of  confiscation. 
The  taint  of  the  fraud  travels  with  the  party  and  his  offending 
instrument  during  the  whole  course  of  the  voyage,  and  unlil 
the  enterprise  has^Jn  the  understanding  of  the  party  himself 
completely  terminated.  There  are  many  analogous  cases  in 
the  prize  law,  where  fraud  is  followed  by  similar  penalties. 
Thus,  if  a  neutral  will  cover  up  enemy's  property  under  false 
papers,  which  also  cover  his  own  property,  prize  courts  will  not. 
disentangle  the  one  from  the  other,  but  condemn  the  whole  as 
good  prize.  That  doctrine  was  solemnly  affirmed  in  this  court, 
in  the  case  of  the  St  Nicholas,  1  Wheaton  417,  S  Cond.  Rep. 
614. 

Upon  the  whole,  pur  opinion  is,  that  the  general  question 
involved  in  the  second  and  third  questionj,  whether  there  was 
a  legal  and  justifiable  cause  of  capture  under  the  circumstances 
of  the  present  case,  ought  to  be  answered  iii  the  affirmative. 
The  question,  as  to  the  authority  ojf  the  cruiser  to  seize,  so  far 
as  it  depends-upon  her  commission,  can  only  be  answered  in  a 
general  way.  If  she  had  a  commission  under  the  royal  au- 
thority of  Spain,  she  was  beyond  question  entitled  to  make  the 
seizure.  If  Rodil  had  due  authority  to  grant  the  commission, 
the  same  result  would  arise.  If  he  had  no  such  authority,  then 
she  must  be  treated  as  a  non  commissioned  cruiser,  entitled  to 
seize  for  the  benefit  of  the  crown ;  whose  acts,  if  adopted  and 
acknowledged  by  the  crown  or  its  competent  authorities!,  be- 
come equally  binding.  Nothing  is  better  settled  both  in  Eng- 
land and  America,  than  the  doctrine,  that  a  non  commiss- 
ioned cruiser  may  seize  for  the  benefit  of  the  government;  and 
if  his  acts  are  adopted  by  the  governmeut,  the  property,  when 
condemned,  becomes  a  droit  of  the  government,  (a) 

The  fourth  and  fifth  questions  involve  the  point  as  to  the 
authority  of  Rodil.  The  fourth  is  in  the  following  terms. 
Whether  a  general  in  the  military  service  of  Spain,  subordinate 
to  Lar  Serna,  viceroy  of  Peru,  under  the  king  of  Spain,  hot 
having  the  actual  and  exclusive  command  at  Callao,  and  no 
civil  authority  existing  therein,  and  cut  oflf  by  the  forces  of  the 


(a)  The  Amiable  Isabella,  6  Wheat.  Rep.  1,  5  Cond.  Rep.  1 ;  The  Doe 
HermanosylO  Wheat.  Rep.  306,  6  Cond.  Rep.  109;  The  Melonume,  5  Rob. 
41 ;  The  Elsebe,  5  Rob.  174  ;  Tlie  Maria  Francoise,  6  Rob.  282. 
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enemy  by  sea  or  land  from  all  commanication  with  any  supe- 
rior civil  or  military  officer,  could  lawfully  seize  and  detain 
neutral  property  from  contraband  trade,  if  just  cause  existed 
for  a  condemnation  thereof  The  fifth  question  in  whether 
such  oiBcer,^iso  situated,  has  a  right  to  appoint  and  constitute 
a  court,  of  which  he  himself  is  one,  for  the  trial  and 'condem- 
nation of  such  property.  These  questions  are  both  understood 
to  refer  to  the  supposed  authority  of  Rodil  as  an  officer  of  the 
government,  to  make  the  seizure  in  his  official  capacity.  We 
are  of  opinion,  that  no  sufficient  facts  are  stated  to  enable  this 
court  to  give  any  opinion  as  to  the  nature  or  extent  of  the 
authority  of  such  an  officer  under  the  laws  of  Spain,  or  his 
commission  from  and  under  the  Spanish  government  We 
shall  therefore  return  an  answer  to  them,  declaring  that  they 
are  too  imperfectly  stated  to  admit  of  any  opinion  to  be  giver* 
by  this  court 

The  sixth  and  last  question  is,  whether,  supposing  the  shii 
to  have  traded  in  articles  contraband  of  war  in  the  ports  ol 
Chili,  and  to  have  been  seized  afterwards  in  a  port  of  Peru, 
then  under  the  royal  authority,  before  she  had  discharged  her 
outward  cargo,  for  and  on  account  of  such  contraband  trade, 
the.  underwriters  be  not  discharged,  whether  the  subsequent 
proceedings  ibr  her  adjudication  were  regular*  or  irregular. 
This  question  is  understood  to  raise  the  point,  whether,  if  the 
seizure  and  detention  be  bona  fide  for  and  on  account  of  illicit 
or  cotitraband  trade,  a  sentence  of  condemnation  or  acquittal, 
or  other  regular  proceedings  to  adjudication,  are  necessary  to 
discharge  the  underwriters.  We  are  of  opinion  that  they  are 
not.  If  the  seizure  or  detention  be  lawfully  made  for  or  on 
account  of  illicit  or  contraband  trade,  all  charges,  damages 
and  losses  consequent  thereon,  are  within  the  scope  of  the  ex- 
ception. They  are  properly  attributable  to  such  seizure  and 
detention  as  the  primary  cause,  and  relate  back  thereto.  If 
the  underwriters  be  discharged  from  the  primary  hostile  act, 
they  are  discharged  from  the  consequences  of  it  The  whole 
reasoning  in  Church  v.  Hubbard,  2  Cranch  187,  presuppo- 
ses, that  if  the  underwriters  be  exempted  from  the  risk  of  a 
justifiable  seizure  for  illicit  trade,  they  are  not  accountable  for 
losses  consequent  thereon,  whether  arising  from  a  sentence  of 
condemnation  or  otherwise. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Massachusetts,  and  on  the  points  and  questions  oo 
which  the  judges  of  the  sud  circuit  court  were  divided  in 
opinion,  and  which  were  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel ;  on  consideration  wheredT, 
it  is  ordered  wd  adjudged  by  this  court,  that  upon  the  question 
so  certified  by  the  circuit  court  for  the  district  ot  Massachusetts^ 
upon  which  the  judges  of  that  court  were  opposed  in  opuiion, 
the  opinions  of  this  court  be  certified  to  that  court  as  fbltewe, 
to  wit : — ^Upon  the  first  question,  **  whether  a  seizure  and  de- 
tention, to  come  within  the  exception  of  the  policy  relating  to 
contraband  and  illicit  trade,  must  be  f(^  a  legel  and  justifiable 
cause.  **  That  it  is  the  opinion  of  this  court,  that  the  seizure 
and  detention,  to  come  within  the  exception  of  the  policy  re- 
lating to  contraband  and  illicit  trade,  must  be  for  a  legal  and 
justifiable  cause.  Upon  the  second  question,  <<w1iether,  as- 
suming the  other  facts  to  be  as  stated  and  alleged  above,  and 
taking  the  authority  of  the  s^izicg  vessel  to  be  such  as  the 
plaintifls  allege .  there  was  a  legal  and  justifiable  cause  for  the 
seizure  and  detention  of  the  General  Carrington  and  her  cargo." 
That  it  is  the  opinion  of  this  court,  that  assuming  the  fecis 
stated  in  that  question,  there  was  a  legal  and  justifiable  cause 
for  the  seizure  and  detention  of  the  ship  General  Carrington 
and  cargo.  Upon  the  third  question,  ^*  whether,  assuming 
the  other  facts  to  be  as  stated  and  alleged  above,  and  taking 
the  authority  of  the  seizing  vessel  to  be  such  as  the  defendants 
allege,  there  was  a  legal  and  justifiable  cause  for  the  seizure  and 
dc^tention  of  the  General  Carrington  and  her  carga"  That  it 
is  the  opinion  of  this  court,  assuming  the  facts  stated  in  that 
question,  there  was  a  legal  and  justifiable  cause  for  the  seizure 
of  the  ship  General  Carrington  and  cargo.  If  the  armed  ves- 
sel referred  to  was  lawfully  commissioned  by  Rodil,  (upoa 
which  this  court  can  pronounce  no  opinion)  then  she  is  to  be 
deemed  entitled  to  make  the  seizure  and  detention  in  the  same 
manner  as  if  she  had  been  commissioned  by  the  royal  autho- 
rity of  Spain.  But  if  she  was  not  so  conmiiBsiened,  then  the 
parties  making  the  seizure  and  detention  are  to  be  treated  as 
non  commissioned  cruisers,  seizing  for  the  government  of  Spain ; 
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and  their  validity  depends  upon  their  adoption  and  recognition 
by  the  competent  authorities  of  Spain,  according  to  the  general 
principles  of  the  law  of  nations  on  this  subject.  Upon  the 
.fbnrth  question,  ^^  whether  a  general  in  the  military  service  of 
Spain,  subordinate  to  La  Serna,  viceroy  of  Peru,  under  the 
king  of  Spain,  but  having  the  actual  and  exclusive  command 
of  Callao,  and  no  civil  authority  existing  therein,  and  cut  off 
by  the  forces  of  the  enemy  by  sea  and  I&nd  from  all  commu- 
nication with  any  superior  civil  or  military  officer,  could  law- 
fully  seize  and  detain  neutral  property  for  contraband  trade,  if 
just  cause  existed  for  a  condemnation  thereof.''  And  the  fifth 
question,  *< whether  such  officer,  so  situated,  has  alright  to 
appoint  and  constitute  a  court,  of  which  be  himself  b  one,  for 
the  trial  and  condemnation  of  such  prop^ty.''  That  it  is  the 
opinion  of  this  courl>  that  the  facts  are  too  imperfectly  stated  to 
enable  thiscourt  to  ascertain  and  decide  what  are  the  nature  and 
extent  of  the  powers  of  such  an  officer,  according  to  the  laws  of 
Spain,  or  his  commission  from  and  under  the  Spanish  govern- 
ment* Upon  (he  sixth  question,  **  whether,  supposing  the  ship 
to  have  traded  in  articles  contraband  of  war  in  the  ports  of  Chili, 
and  to  have  been  seized  afterwards  in  a  port  of  Peru,  then  under 
the  royal  authority,  before  she  discharged  her  outward  cargo, 
for  and  on  account  of  mich  contraband  trade,  the  underwriters 
be  not  discharged,  whether  the  subsequent  proceedings  for  her 
adjudication  were  regular  or  irregular.**  That  it  is  the  opin- 
km  of  this  court,  that  under  the  circumstances  stated  in  that 
question;  the  underv/riters  are  discharged,  whether  the  subse-* 
q'uent  proceedings,  after  the  seizure  and  detention  of  the  ship 
and  cargo  for  their  adjudication,  were  irregular  or  not 
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Mart  Dehbale,  eIecutrix  or  Oeoroe  Dshsalb,  aro 

OTHERS,  PLAINTIFFS  IN  ERROR  Y.  JoHN  ArOHBR  AND   JoHN 

W.  Stump,  executors  of  John  Stump,  deceased^  defend- 
ants IN  ERROR. 

a  writ  of  error  brought  in  the  name  of  "  Mary  Donoib  mtd  €tk§n  -"  dmnnm^ 
for  irrei^aritj.    A  now  one  in  dae  form  may  be  brouf  ht 

IN  error  to  the  circuit  court  of  the  United  States  for  the  county 
of  Alexandria,  in  the  District  of  Columbia. 

Upon  the  opening  of  the  record  in  this  case,  it  was  found 
that  the  writ  of  error  had  been  issued  in  the  name  of  Maiy 
Deneale,  executrix  of  Greorge  Deneale,  and  othen. 

Mr  Coxe,  for  the  defendants,  objected  to  the  writ  of  error  as 
informal.  All  the  parties  to  the  proceedings  in  the  circuit  court 
should  be  parties  to  the  writ  of  error.  Those  who  have  not 
joined  in  it,  are  not  before  the  court.  The  court  cannot  know 
who  are  the  persons  meant  by  ^  others.** 

Mr  Lee,  for  the  plaintiff  in  error,  contended^  that  the  recocd 
showed  who  were  the  parties  to  the  case. 

Mr  Chief  Justice  Marshaix  deliveted  the  opinion  of  the 
Court  ^ 

This  was  the  case  of  a  scire  facias  against  devisees  to  revive 
a  judgment.  The  scire  facias  is  in  its  foim  without  pfecedent, 
and  a  demurrer  was  filed  to  it.  Process  on  the  scire  facias 
issued  against  four  devisees,  and  service  was  made  upon  two 
only  of  them.  An  office  judgment  was  then  taken  against  all 
the  devisees.'  The  two  of  them  on  whom  the  process  was 
served,  afterwards  appeared,  and  the  office  judgment  was  set 
aside  as  to  them,  and  they  then  pleaded  the  statute  of  limita- 
tions* There  was  a  demurrer  to  the  replication  and  judgment 
agaipst  all  the  devisees. 

The  present  writ  of  error  is  brought  by  Mary  Deneale  **  md 
others,^  as  plaintif& ;  but  who  the  others  are  cannot  be  known 
to  the  court,  for  their  names  are  not  given  in  the  writ  of  error. 
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as  they  ought  to  be.  Mary  Deneale  cannot  alone  maintain  a 
v^rit  of  error  on  this  judgment :  but  all  the  parties  must  be 
joined  and  their  names  set  forth,  in  order  that  the  court  may 
proceed  to  give  a  proper  judgment  on  the  case.  The  present 
Mrrit  of  error  must  therefore  be  dismissed  for  irregularity ;  but 
a  new  one  in  due  form  may  hereafter  be  brought  to  revise  the 
judgment 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  Slates  for  the  district 
of  Columbia  holden  in  taid  for  the  county  of  Alexandria,  and 
was  argued  by  counsel ;  on  consideration  whereof,  it  is  the 
opinion  of  this  court,  that  this  writ  of  error  is  irregular^  and 
should  be  dismissed,  inasmuch  as  it  is  in  the  name  of  ^*  Mary 
Deneale  and  others,"  without  naming  who  those  others  are  ; 
whereupon  it  is  ordered  and  adjudged  by  this  court,  that  this 
case  be,  and  the  same  is  hereby  dismissed. 
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Mary  Dene  ale,  executrix  of  George  Deneale>  and  Nan- 
cy Patton  Deneale,  plaintiffs  in  error  v.  John  Ar- 
cher AND  John  W.  Stump,  executors  of  John  Stump, 

DECEASED. 


By  the  reviied  code  of  Virginift  it  is  enacted,  that  "Jodgmente  in  any  etMut 
of  record  within  tliis  cpminonwealth  whore  ozocation  luitli  npt  issaed,  may 
bo  revived  by  scire  facias  or  an  action  of  debt,  brought  thereon  within  ten 
years  next  aAer  the  date  of  sach  judgment,  and  not  aller."  The  proeeedings 
in  this  case  were  a  scire  facias  on  a  judgment  against  the  testator,  against 
his  executrix,  and  an  exjcution  on  the  judgment  rendered  against  her  on 
that  scire  facias.  By  the  Court:  The  writ  of  scire  facias  is  no  more  an 
execution  than  an  action  of  debt  would  have  been ;  and  the  execution  which 
was  issued  on  the  judgment  against  the  executrix,  is  not  an  exeentioii 
on  the  judgment  against  George  Deneale. 

It  is  understood  to  be  settled  in  Virginia,  that  no  judgment  against  theexecn* 
tors  can  bind  the  heirs,  or  in  any  manner  affect  them.  It  could  not  be  giTen 
in  evidence  against  them. 

If  the- defence  set  up  by  the  defendants  in  tlie  district  court  had  rested  on  the 
presumption  of  payment,  the  scire  facias  against  the  executor  woXiId  un- 
doubtedly have  accounted  for  the  dela^,  and  have  rebutted  th^  presumption; 
but  the  statute  creates  a  positive  bar  to  proceeding  on  any  judgment  en 
which  execution  has  not  issued,  unless  the  plaintiff  brings  himself  within 
one  of  the  exceptions  of  the  act.  Proceedings  against  the  personal  repre- 
sentative, is  not  one  bf  these  exceptions. 

IN  error  to  the  pircuit  court  of  the  United  States  for  the  county 
of  Alexandria,  ia  the  District  of  Columbia. 

This  case  came  before  the  court  on  an  earher  day  in  the 
term  and  was  dismissed  in  consequence  of  an  iuforraaliCy  in 
the  writ  of  error  (see  the  preceding  case).  By  consent  of  the 
parties  the  proceedings  were  amended,  and  a  writ  of  error  in 
proper  form  was  substituted. 

The  case  was  argued  by  Mr  Lee,  for  the  plaintifis  in  error ; 
and  by  Mr  Coxe,  for  the  defendants. 

Mr  Chief  Justice  MarshalIi  delivered  the  opinion  of  the 
Court 
This  is  a  scire  facias  to  revive  a  judgment  obtained  by  tl|e 
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executofs  of  John  Stump  against  Oeorge  Deneale,  on  the 
19th  of  December  1817^  in  the  court  of  the  United  States  for 
the  county  of  Alexandria.  The  writ  of  scire  facias  is  against 
the  heirs  and  devisees  of  Deneale,  and  was  issued-ion  the  17th 
day  of  May  1828.  The  scire  facias  was  returnee!  executed  on 
two  of  the  defendants,  the  others  not  found.  Two  nihits  hav- 
ing  been  returned  against  the  defendants  who  were  not  fouq^,  . 
an  office  judgment  was  entered  against  them  ail.  At  the  suc- 
ceeding term,  Mary  Deneale  and  Nancy  P.  Deneale,  on  whom 
the  process  had  been  executed,  set  aside  the  office  judgment 
and  demurred  to  the  scire  facias.  The  plaintiflb  joined  in  de- 
murrer. The  same  defendants  farther  pleaded,  *'tbat  the 
plaintiffs  ought  not  to  have  or  nuiintain  their  said  execution, 
because  they  say  that  the  judgment  recited  in  the  said  scire 
fiiciaa  was  rendered  more  than  ten  years  next  prior  to  the  day 
of  the  date  of  the  said  scire  facias.'*  The  plaintiffi  reply,  that 
after  the  death  of  the  said  George  Deneale,  the  plaintiffs  issued 
oat  of  the  circuit  court  of  the  said  District  of  Columbia  held  for 
the  county  of  Alexandria,  a  scire  facias  against  the  said  Mary 
Deneale  executrix  of  the  said  G»eorge  Deneale,  to  show  cause, 
if  any  she  could,  why  the  [daintifis  should  not  have  execution 
of  their  judgment  aforesaid  of  the  goods  and  chattels  which 
were  tif  the  said  George  Deneale,  and  which  came  to  the  hands 
of  the  said  Mary  Deneale  to  be  administered.  On  which 
scire  facias  such  proceedings  were  had,  that  by  the  judg- 
ment of  the  court  it  was  considered  that  the  plaintiffii  should 
have  execution  of  their  said  judgment,  &c.;  on  which  said 
award  of  execution  accordingly,  on  the  10th  day  of  January 
1820^  an;,  execution  was  by  the  plaintiffi  issued  out,  return- 
able on  the  fourth  Monday  in  March  1820,  and  on  which 
execution  the  marshal  made  the  following  return — *^  no  pro- 
perty found  to  levy  this  execution  upon.*^ 

To  this  replication  the  defendants  demurred,  and  the  plain- 
tiffii joined  in  demuijer. 

The  court,  overruling  the  deinurrer,  both  to  the  scire  facias 
and  to  the  replication,  rendered  judgment  in  fiivour  of  the 
plaintifls  against  all  the  defendants.  This  judgment  i^  brought 
before  this  court  by  writ  of  error. 

Although  the  scire  facias  is  entirely  informal,  the  court  it 
DOieatisAsd  that  the  demurrer  lo  it  ought  to  be  sustained*  and 
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will  therefore  proceed  to  inquire  whether  the  judgment  be 
eiToneous  on  other  grounds. 

A  joint  judgment  has  been  rendered  against  those  defendants 
who  were  not  found,  and  against  tl.ose  who  appeared  and 
pleaded.  The  law  of  Virginia,  as  it  stood  when  ji^nsdictioa 
over  this  district  was  vested  in  congress^  is  the  law  of  the 
courts  of  Alexandria. 

In  the  Revised  Code  of  Yirgmia,  vol.  l,  p.  500,  sec.  65,  it  is 
enacted,  that  -*^  on  writs  of  scire  fticias  for  the  reversal  of  judg- 
ments, no  judgment  shall  be  rendered  ou  the  return  of  two 
nihils,  unless  the  defendant  resides  in  .the  county,  or  unless  he 
be  absent  from  the  commonwealth  and  have  no  known  attor- 
ney therein.  But  such  scire  facias  may  be  directed  to  the 
sheriff  of  any  county  in  the  commonwealth  wherein  the  defend- 
antor  his  attomeyehall  reside  or  be  found,  which  being  returned 
served,  the  court  may  proceed  to  judgment  thereupon  as  if  the 
defendant  had  resid^  in  the  county." 

It  does  not  appear  that  the  defendants  did  reside  in  the 
county,  nor  does  it  appear  that  they  were  absent  from  the  dis- 
trict But  there  is  great  difficulty  in  applying  this  act  to 
writs  of  scire  facias  issued  in  th^  county  of  Alexandria. 

Without  deciding  whether  the  office  judgment  against  the 
defendants,  not  served  with  process,  be  legal  or  otherwise ;  the 
court  will  proceed  to  consider  the  demurrer  to  the  plea  of  the 
act  of  limitations. 

In  the  first  volume  of  the  Revised  Code,  p.  S89,  it  is  enacted, 
that  **  judgments  in  any  court  of  record  within  this  common- 
wealth where  execution  hitth  not  issued,  may  be  revived  by 
scire  facias  or  an  action  of  debt,  brought  thereon,  within  ten 
yean  next  after  the  date  of  such  judgment,  and  not  after." 

We  are  not  informed  that  any  decision  applicable  to  the 
question  arising  in  this  case,  has  ever  been  made  in  the  courts 
of  the  state.  We  must,  therefore,  construe  the  statute  without 
the  aid  such  decision  would  afford  us.  It  certainly  does  not 
apply  to  any  judgnient  on  which  an  execution  has  issued  :  and 
if  the  proceedings  which  have  taken  place  on  the  judgment 
obtained  against  George  Deneale  in  December  1817,  be  equiva- 
lent to  an  execution,  Uie  demurrer  to  the  repUcation  was  rightly 
overruled. 

Those  proceedings  are  a  scire  facias  against  bis  esecatrijo^ 


JANUARY  TERM  1834.  SSI 

[D«neale  ▼.  Stamp'i  Ezaeiiton.] 

and  an  execution  on  the  judgment  rendered  against  her  on 
that  scire  facias.  The  writ  of  scire  facias  is  no  more  an  exe- 
cution than  an  action  of  debt  would  have  been :  and  the  exe- 
cution,  which  was  issued  on  the  judgment  against  the  execu- 
trix, is  not  an  execution  on  the  judgment  against  George 
Deneale. 

It  is  understood  to  be  settled  in  Virginia,  that  no  judgment 
against  the  executors  can  bind  the  heirs,  or  in  any  manner 
afiect  them.     It  could  not  je  given  in  evidence  against  them. 

If  the  defence  set  iip  by  the  defendants  in  the  district  court 
had  rested  on  the  jH'esumption  of  payment,  the  scire  facias 
against  the  executor  would  undoubtedly  have  accounted  for 
the  delay,  and  have  rebutted  that  presumption ;  but  the  statute 
creates  a  positive  bar  to  proceeding  on  any  judgment  on  which 
execution  has  not  issued,  unlesd  the  plaintiff  brings  himself 
within  one  of  the  exceptions  of  the  act  Proceedings  against 
the  personal  representative  is  not  one  of  those  exceptions.  We 
are  therefore  of  opinion  that  the  demurrer  to  the  replication 
ought  to  have  been  sustained,  and  the  judgment  must  be 
reversed,  and  the  cause  remanded  to  the  circuit  court  for'  the 
county  of  Alexandria ;  with  directions  to  enter  judgment  on 
the  demurrer  to  the  replication  of  the  plaintiffii  in  favour  of 
the  defendants. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  United  States  court  for  the  District  of  Columbia 
sitting  in  the  county  of  Alexandria,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  this  court  is  of  opinion  that  there 
10  error  in  the  judgment  rendered  by  the  said  court,  in  this, 
that  the  demurrer  filed  by  the  defendants  in  that  court  to  the 
replication  of  the  plaintiffs  filed  to  the  plea  of  the  statute  of 
limitations  pleaded  by  the  said  defendants  was  overruled, 
whereas  it  ought  to  have  been  sustained.  It  is  therefore  con- 
sidered by  this  court  that  the  said  judgment  be  reversed  and 
annulled,  and  the  cause  remadned  to  the  said  court  of  the 
United  States  for  the  District  of  Columbia,  in  the  county  of 
Alexandria,  with  directions  to  enter  judgment  on  the  said 
demurrer  to  the  replication  of  the  plaintiffs,  in  favour  of  the 
defendants  in  that  court. 
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Thomas  Boor's  Heirs,  complaik ants  ▼.  William  Chicks 

BT  AL.,  DBPBlfDANTS. 

T.  Boon,  A  eitixen  and  reiident  of  Penniylruiit,  filed  a  bill  in  the  ehcnil 
conrt  of  Keotucky  againtt  W.  Ohilee  and  others,  imyinf  thet  the  defeikut 
and  tnch  others  of  the  defendants  as  may  hold  the  legal  title  toeertain  kadsy 
may  be  decreed  to  eonToy  them  to  himi  and  for  general  relief. 

The  bill  itates,  that  Reaben  Searcy,  being  entitled  to  one  moiety  of  a  settle- 
ment and  pre-emption  right  of  fourteen  hundred  aeres  of  land,  loealed  in 
Licking,  sold  the  same  to  William  Hay  in  September  1781,  and  ezeenieda 
bond  for  a  conveyance.  In  December  following,  Hay  assigned  this  bond 
to  George  Boon,  who,  in  April  1783,  assigned  it  to  the  phuntiff.  Hay, 
while  he  held  the  bond,  obtained  an  assignment  of  the  plat  and  certificate  of 
snrTcy,  which  he  caused  to  be  registered;  and  the  patent  was  iesaed  ia  his 
name  in  1785.  In  1802,  the  plaintiff  made  aeonditienal  sale  of  tlue  laad 
to  Hezekiah  Boon,  but  the  conditions  were  not  complied  with,  and  the  con- 
tract was  considered  by  both  parties  as  a  nullity.  Yet  a  certain  William 
Chiles,  and  the  said  Hesekiah  Boon  and  George  Boon,  fraudulently  nnitinf 
the  plaintiff's  name  with  their  own,  without  his  consent  or  kaowUdge,  filed  a 
bill  in  chancery,  praying  that  the  heirs  of  Hay  might  be  decreed  to  eoavey 
the  legal  title  to  the  said  William  Chiles,  who  claimed  the  right  of  Searey 
.  through  the  plaintiff,  under  his  pretended  sale  to  Hesekiah  Boon.  A  de- 
cree was  obtained,  under  which  a  conveyance  was  made  to  Chiton,  by  a 
commissioner  appointed  by  the  court.  The  plaintiff  aTera  his  total  ign^ 
ranee  of  these  transactions  at  the  time,  and  dissTows  them. 

While  this  suit  was  depending,  the  decree  of  Bourbon  court  was  revened  in 
the  court  of  appeals  of  the  etete,  and  the  cause  remanded  to  that  court  lor 
farther  proceedings. 

The  complainant  died,  and  the  suit  was  revived  in  the  name  of  hie  hetm 
The  complainante  amended  their  bill,  showing  a  reversal  of  the  decree  ef 
Bourbon  court,  and  making  the  heirs  of  Hay  defendante,  and  praying  a 
conveyance  from  them.  Their  amended  bill  is  not  in  the  record.  ThBf 
also  filed  an  amended  bill,  making  the  heirs  of  George  Boon  partiee,  and 
steting  thai  his  heirs  disclaimed  all  title  to  the  property.  One  of  them  an- 
swered and  disclaimed  title.  It  is  not  steted  whether  proeees  was,  or  was 
not  executed  on  the  other  heirs  of  George  Boon. 

Tlie  defendant,  William  Chiles,  in  his  answer  states,  that  there  wen  oChsr 
heirs  of  Hay  than  those  mentioned  in  the  6ill  and  made  defendaato,  who 
are  not  residents  of  Kentucky. 

The  circuit  court  of  Kentucky  were  divided  in  opinion  on  two  queetions 
which  were  certified  to  this  court  as  follows. 

1st  This  court  being  then  divided,  and  the  jndgee  oppoeed  in  opinkNi  is  to 
the  jurisdiction  over  the  case,  a^d  unable  therefore  to  render  a  decrte  en 
the  merits,  they  resolve  to  adjourn  that  question  to  the  supreme  court:  to 
wit,  under  all  the  circumstances  appearing  as  above,  can  this  court  entertain 
cognizance  of  the  case. 
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dd*  Tht  Jo^ffw  w«t»  «1m  oppoted  In  opinion  on  tke  point,  whotiier  iiio  oom* 
pbinsBU  WON  entitled  to  a  decree,  in  tlie  abcenee  of  anj  proof  that  the  per- 
eone  Inade  defendants  in  the  amended  hili,  as  heirs  of  George  Boon,  were, 
in  hetj  Ida  heirs ;  both  of  which  points  occurred,  and  becaae  material  in 
this  case. 

By  tiie  Court :  The  question  between  the  plaintiffs,  and  the  defendant  William 
Chiles,  is  within  the  jurisdiction  of  the  circuit  court  for  the  district  of  i^n- 
tucky,  and  may  be  decided  by  that  court,  though  Hay's  heirs  were  not  par- 
ties to  the  suit.  That  they  were  made  parties,  cannot  oust  the  jurisdicti<m 
as  between  those  who  are  properly  before  the  court 

It  ie  not  intended  to  say,  that  where  there  are  scTcral  heirs,  some  out  of 
the  jurisdiction  of  the  court,  a  decree  may  not  be  made  for  a  oonToyance 
of  their  own  shares,  from  those  on  whom  process  has  been  serred ;  but  it  is 
not  thought  necessary  to  decide  that  question  in  this  case  as  it  is  stated. 

The  principles  settled  in  the  answer  to  the  first  question  decide  the  second. 
Creorge  Boon's  heirs  are  not  necessarily  defendants.  They  can  haTC  no 
interest  in  the  contest,  nor  is  any  decree  asked  against  them.  If  they  are 
made  defendants,  and  the  answer  admits  that  they  arehuirs,  as  is  admitted 
bj  the  defendant  who  has  answered,  no  farther  proof  can  be  required.  If 
they  do  not  answer,  and  the  process  is  executed,  so  that  the  bill  is  taken 
fiir  con^Msed ,  no  fiirther  proof  is  necessary.  I f  the  proceas  be  not  ezeeoted 
they  are  not  before  the  court 

ON  a  certificate  of  division  from  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky. 

The  case  was  submitted  to  the  court  upon  printed  arguments, 
prepared  by  the  counsel  for  tlie  complainants  and  the  defen* 
dants  in  the  circuit  court. 

Mr  Flaggin,  for  the  complainants;  Mr  Wicklifle  and  Mr  De- 
peu,  for  the  defendants. 

Mr  Chief  Justice  Marshall  delivered  the  -opinion  of  the 
Court. 

In  this  cause  the  judges  of  the  court  for  the  seventh  circuit 
and  district  of  Kentucky,  were  divided  in  opinion  on  two  ques- 
tions^ which  were  ordered  to  be  certified  to  this  court,  in  the 
following  manner. 

Ist.  This  court  being  then  divided,  and  the  judges  opposed 
in  opinion  as  to  the  jurisdiction  over  the  case,  and  unable 
therefore  to  render  a  decree  on  the  merits,  they  resolve  to  ad* 
journ  that  question  to  the  supreme  court :  to  wit,  under  all 
the  circumstances  appearing  tis  above,  can  this  court  entertain 
cognizance  of  the  case. 

2d.  The  judges  were  also  opposed  in  opinion  on  the  pomt. 
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whether  the  complainants  were  entitled  to  a  decree,  in  the 
absence  of  any  proof  that  the  persons  made  defendants  in  the 
amended  bill,  as  heirs  of  George  Boon,  were,  in  fact,  his  heira, 
both  of  which  pomts  occurred,  and  became  material  in  this 
case. 

Ist.  Jhe  first  question  adjourned  to  this  court  is,  **  under 
all  the  circumstances  appearing  as  above,  can  this  court  (the 
circuit  court  for  the  district  of  Kentucky)  entertain  cognizance 
of  the  case. 

The  circumstances  mentioned  above  are,  that  Thomas 
Boon,  a  citizen  and  resident  of  Pennsylvania,  filed  a  bill  in 
that  court,  in  January  1823,  against  William  Chiles,  and 
others,  citizens  and  residents  in  Kentucky,  praying  that  the 
defendant.  Chiles,  or  such  other  of  the  defendants  as  may 
hold  the  legal  title,  may  be  decreed  to  convey  to  him  certain 
lands  in  the  bill  m'entioned,  and  for  general  relief. 

The  bill  states,  that  Reuben  Searcy,  being  entitled  to  one 
moiety  of  a  settlement,  and  pre-emption  right  of  fourteen  hun- 
dred acres  of  land,  located  in  Licking,  sold  the  same  to  Wil- 
liam Hay,  in  September  1781,  and  executed  a  bond  for  a  con- 
veyance. In  December  following.  Hay  assigned  this  bond  to 
George  Boon,  who,  in  April  1783,  assigned  it  to  the  plaintiff 
Hay,  while  he  held  the  bond,  obtained  an  assignment  of  the 
plat  and  certificate  of  survey,  which  he  caused  to  be  registered ; 
and  the  patent  was  issued  in  his  name  in  1785. 

The  bill  states,  that  in  1802,  the  plaintifi"  made  a  conditional 
sale  of  this  land  to  Hezekiah  Boone,  but  the  conditions  were 
not  complied  with,  and  the  contract  was  considered  by  both 
parties  as  a  nullity.  Yet,  a  certain  William  Chiles,  and  the 
said  Hezekiah  Boon  and  Greorge  Boon,  fraudulently  uniting 
the  plaintifl^s  name  with  their  own,  without  his  consent  or 
knowledge,  filed  a  bill  in  chancery,  praying  that  the  heirs  of 
Hay  might  be  decreed  to  convey  the  legal  title  to  the  said 
William  Chiles,  who  claimed  the  right  of  Searcy,  through  the 
plaintiff,  under  his  pretended  sale  to  Hezekiah  Boon.  A 
decree  was  obtained,  under  which  a  conveyance  was  made  to 
£hiles,  by  a  commissioner  appointed  by  the  court.  The  plain- 
tiff avers  his  total  ignorance  of  these  transactions  at  the  time, 
and  disavows  them. 
While  this  suit  was  depending,  the  decree  of  Bourbon  court 
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was  reversed  in  the  court  of  appeals  of  the  state,  and  the  cause 
remanded  to  that  court  for  farther  proceedings. 

The  corttplainant  died,  and  the  suit  was  revived  in  the  name 
of  his  heirs. 

The  case  states,  that  the  complainants  amended  their  bill, 
showing  a  reversal  of  the  decree  of  Bourbon  court,  and  making 
die- heirs  of  Hay  defendants,  jind  praying  a  conveyance  from 
them.  Their  amended  bill  is  not  in  the  record.  They  also 
filed  an  amended  bill,  making  the  heirs  of  George  Boon  par- 
ties, and  stating  that  his  heirs  disclaimed  all  title  to  the  pro- 
perty. One  of  them  answered  and  disclaimed  title.  It  is 
not  stated  whether  process  was,  or  was  noC  executed  on  the 
other  heirs  of  George  Boon. 

The  defendant,  William  Chiles,  in  his  answer  states,  that 
there  were  other  heirs  of  Hay  than  those  mentioned  in  the 
>ill  and  made  defendants,  who  are  not  residents  of  Kentucky. 

Upon  this  statement,  the  court  is  required  to  say,  whether 
he  circuit  court  for  the  district  of  Kentucky  can  take  coirni- 
Ance  of  the  case  1 

No  controversy  exists  between  the  plaintiffs  and  William 
Chiles,  respecting  the  title  of  Searcy  or  his  conveyance  to  Hay, 
or  that  of  Hay  to  George  BooA,  or  the  conveyance  of  George 
Boon 'to  Thomas  Boon.  Both  claim  under  three  several 
conveyances;  both  admit  and  assert  their  validity.  Chiles 
contends,  that  Thomas  Boon  sold  this  equitable  title  to  Heze- 
kiah  Boon,  under  whom  he  claims,  which  sale  the  plaintiffs 
deny.  This  then  is  the  single  point  in  issue  between  the  par- 
ties. If  the  case  is  in  such  a  situation  as  to  enable  t|]e  circuit 
court  to  take  cognizance  of  this  question,  it  has  jurisdiction. 

The  bill  states  a  contract  between  Thomas  and  Hezeblah 
Boon,  for  the  sale  of  the  pro])erty,  which  contract,  it  charges, 
became  void  by  consent  of  parties ;  and  that  Chiles  purchased 
from  Hezekiah  Boon,  with  full  knowledge  that  it  was  void, 
and  that  the  equitable  title  still  relnained  in  Thomas  Boon. 
That,  with  this  knowledge,  he  fraudulently  filed  a,  bill,  in  the 
name  of  himself  and  of  the  said  Thomas,  who  was  totally 
ignorant  of  the  transaction,  praying  that  the  heirs  of  Hay  might 
be  decreed  to  convey  to  him.  This  decree  was  obtained,  but 
has  been  since  reversed. 

It  is  clear,  that  the  heirs  of  Hay  can  have  no  interest  in  mis 
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contest  between  the  heirs  of  Thomas  Boon  and  William  ChUes^ 
and  need  not  be  made  parties,  but  for  the  purpose  of  obtaining 
a  conveyance  of  the  legal  title,  if  it  still'  remains  in  them. 
The  court  may  very  properly  decree  as  between  Boon's  heirs 
and  Chiles,  although  the  heirs  of  Hay  should  not  be  parties. 
Chiles  is  in  possession  cf  a  contract  for  the  sale  of  Boon's 
equitable  title,  which  Boon  alleged  to  be  totally  invalid,  and 
to  have  been  fraudulently  acquired.  His  heirs  now  allege  it 
Chiles  maintains  that  the  sale  from  Thomas  to  Hezekiah 
Boon  was  absolute  and  bona  fide  ;  and  that  the  whole  equita- 
ble interest  of  Thomas  Boon  is  legally  and  justly  vested  in 
him.  The  heirs  of  Thomas  Boon  may  certainly  come  into  a 
court  of  equity,  and  ask  its  decree  to  compel  William  Chiles  to* 
surrender  this  contract,  if  it  has  indeed  become  a  nullity,  or  to 
enjoin  him  perpetually  from  the  use  of  it,  or  to  convey  any 
legal  title  he  may  have  acquired  under  colour  of  it,  to  those 
who  possess  the  real  equitaUe  right.  Should  the  court  be 
unable  to  decree  against  Hay's  heirs,  it  may  decree  as  between 
Boon's  heirs  and  William  Chiles,  so  far  as  respects  the  title  of 
Chiles  und^r  Boon ;  if  the  bill  be  so  framed  as  to  enaUe  the 
court  to  grant  that  relief. 

The  original  bill,  as  has  already  been  shown,  charges  that 
Chiles  purchased  from  Hezekiah  Boon,  knowing  that  he  had 
no  equitable  right,  and,  fraudulently  prosecuted  that  right  in 
the  name  of  Thomas  Boon,  without  his  consent  or  knowledge. 
It  prays  for  a  conveyance  of  the  legal  title  from  those  who  may 
possess  it,  and  also  prays  for  general  relief.  This  last  prayer 
entitles  the  plaintiflTto  any  relief  which  may  be  granted  under 
his  bill,  and  which  is  not  inconsistent  with  the  specific  relief 
for  which  he  asks.  It  must  be  admitted  that  had  the  bill 
prayed  specifically  for  a  surrender'of  the  contract  under  which 
Chiles  claimed,  the  court  might  have  decreed  it,  had  the  tee* 
timony  justified  such  a  decree:  and  it  will  be  conceded  that 
this  relief  is  riot  inconsistent  with  that  for  which  the  IhII  par- 
ticularly prays. 

We  think,  therefore,  that  the  question  between  the  plaintifia^ 
and  the  defendant  William  Chiles,  is  within  the  jurisdiction 
of  the  circuit  court  for  the  district  of  Kentucky,  and  may  be 
decided  by  that  court,  though  Hay's  heirs  were  not  nartice  to 
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the  suit     That  they  were  made  parties,  cannot  oust  the  juris- 
diction as  between  those  who  are  properly  before  the  court. 

It  is  not  intended  to  say,  that  where  there  are  several  heirs, 
some  out  of  the  jurisdiction  of  the  court,  a  decree  may  not  be 
made  for  a  conveyance  of  iheir  own  shares,  from  those  on 
whom  process  has  been  served:  but  it  is  not  thought  necessary 
to  decide  that  question  in  this  case  as  it  is  stated. 

The  principles  settled  in  the  answer  to  the  first  question 
decide  the  second.  George  Boon's  heirs  are  not  necessarily 
defendants.  They  can  have  no  interest  in  the  contest,  nor  is 
any  decree  asked  against  tbem.  If  they  are  made  defendants, 
and  the  answer  admits  that  they  are  heirs,  as  is  admitted  by 
the  defendant  who  has  answered,  no  farther  proof  can  be  re* 
quired.  If  they  do  not  answer,  and  the  process  is  executed, 
00  that  the  biil  is  taken  for  confessed,  no  fairther  proof  is  neces- 
sary. If  the  process  be  not  executed,  they  are  not  before  the 
cotu-t^ 

We  do  not  perceive  that  in  this  case,  as  stated,  any  proof 
respecdiig  the  heirs  of  George  Boon  ought  to  be  required. 

The  court  directs  the  following  certificate. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  and  on  the  cjuestions  and  points  on  which' 
the  judges  of  the  said  court  were  opposed  in  opinion,  and  which 
was  certified  to  this  court  for  its  opinion,  agreeably  to  the  act 
of  congress  in  such  case  made  and  provided,  and  was  argued 
by  counsel;  on  consideration  whereof,  this  court  is  of  opinion, 
1.  That  under  the  circumstances  stated  in  the  certificate  of  the 
judges,  the  said  circuit  court  could  entertain  cognizance  of  the 
case.  2.  That  the  want  of  proof  that  the  persons  made  de- 
fendants in  the  amended  bill  as  the  heirs  of  George  Boon, 
were  in  fact  his  heirs,  is  no  obstruction  to  a  decree  on  the 
merits  of  the  cause;  all  of  which  is  hereby  ordered  and  ad- 
judged to  be  certified  to  the  said  circuit  court  under  the  seal  of 
this  court. 

VOL.  VIII. — S  8 
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The  Ship  Virgin,  and  Graf  and  Delplat  her  ownbes, 

APPELLANTS  V.  AdAM  YtFHIUS,  JuNIOR,  APPELLEE. 

Adam  Vyfhi us,  Junior,  appellant  v.  The  Ship  YiRGiif,  Airo 
Graf  and  Delplat  her  owners,  appellees. 


Bottomry.  On  an  appeal  Trom  the  decree  of  the  circuit  eonrt  of  Blaryluidy 
on  ft  libel  on  a  bottomry  bond,  originally  filed  in  the  dittrict  ooait,  it  ^- 
peared  that  commissioners  appointed  by  the  circuit  court,  had  reported, 
that  a  certain  sum,  being  a  part  of  the  amount  of  tlie  bond,  waa  abaolatalj 
necessary  for  the  ship,  as  expenses  and  repairs  in,  the  common  cootm  of 
her  employment.  No  exception  was  taken  to  this  report  by  either  pertj  in 
the  circuit  court,  and  it  waa  accordingly  confirmed  by  that  ooart.  He 
report  is  not  open  for  revision  in  this  court,  there  being  nothing  on  its  ftee 
impeaching  ita  correctness. 

It  is  no  objection  to  a  bottomry  bond,  that  it  was  taken  for  a  larger  emotrat 
than  that  which  could  be  properly  the  subject  of  such  a  loan ;  for  a  bottomry 
bond  may  be  good  in  part  and  bad  in  part ;  and  it  will  be  opheld  by  eomU 
of  admiraltyi  as  a  lien  to  tho  extent  to  which  it  is  valid ;  aa  such  eoorta,  in 
the  exercise  of  their  jurisdiction,  are  not  governed  by  the  strict  mles  of  the 
common  law,  but  act  upon  enlarged  principles  of  equity. 

It  is  notorious,  that  in  foreign  countries,  supplies  and  advances  forrepeinand 
necessary  expenditures  of  the  ship,  constitute,  by  the  general  nwritime 
law,  a  valid  lien  on  tho  ship  ;  a  lien  which  might  be  enforced  in  reminonr 
courts  of  admiralty,  even  if  the  bottomry  bond  were,  aa  it  certainly  it  not, 
void  in  toto. 

An  objection  was  taken  to  the  bond,  tliat  tho  auppliea  and  advancea  might 
have  been  obtained  on  the  personal  credit  of  the  ownera  of  the  ahip  withoot 
an  hypothecation.  Held,  that  the  necessity  of  the  supplies  and  advaneee 
being  once  made  out,  it  is  incumbent  upon  the  ownera,  who  anert  that  thej 
could  have  been  obtained  upon  their  personal  credit,  to  eatabliah  that  &rt 
by  competent  proofs  ;  unlesa  it  is  apparent  from  tho  cireumatancee  of  tho 
case. 

It  was  objected,  thot  the  supplies  and  repairs  were,  in  the  first  instance,  made 
on  the  personal  credit  of  the  master  of  the  ship,  and  therefore  eoqld  not  be 
aflerwards  made  a  lien  on  the  ship.  Held,  that  the  lender  on  the  botUimry 
bond  might  well  trust  the  credit  of  the  maater  aa  auxiliary  to  hie  aeenrity ;  and 
the  fact  that  the  master  ordered  tho  supplies  and  repairs  before  the  bottomry 
was  given,  can  have  no  legal  effect  to  defeat  the  security,  if  they  were  or- 
dered by  the  maater,  upon  the  faith,  and  with  the  intention  that  a  bottomry 
bond  should  be  ultimately  given  to  secure  the  payment  of  them.  In  caeen 
of  this  sort,  the  bottomry  bond  is  in  practice  ordinarily  given  after  the  whole 
supplies  and  repairs  have  been  furnished  ;  for  the  plain  reaaon  that  the  ad- 
vances required  can  rarely  be  ascertained  with  exactnesa  until  that  period. 

It  was  objected,  that  the  advancea  were  for  a  voyage  not  anthoriied  by  the 
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ownon ;  that  the  original  orden  were  for  the  master  to  get  a  freight  for  Bal- 
timore or  New  York»  and  if  he  could  not,  then  to  proceed  to  New  Orleans ; 
whereas  the  master  broke  up  his  voyage,  and  without  any  freight  returned  to 
Baltimore.    By  the  Court:  It  may  be  admitted,  that  if  a  bottomry  lender,  in 
fravd  of  the  owners,  and  by  connivance  with  the  master  for  improper  purposes, 
advances  his  money  on  a  new  voysge,  not  authorized  by  the  instructions  of 
the  owner,  bis  bottomry  bend  may  be  sot  aside  as  invalid.    But  there  is  no 
pretence  to  say,  that  if  the  a.  >ter  does  deviate  from  his  instructions,  without 
any  participation  or  co-operation  or  fraudulent  intent  of  the  bottomry  lendor, 
the  latter  is  to  lose  his  security  for  his  advances,  bona  fide  made  for  the 
relief  of  the  ship's  necessities. 
Seamen  have  a  lien,  prior  to  that  of  the  holder  of  a  bottomry  bond,  for  their 
wages ;  but  the  owners  are  also  personally  liftble  for  such  wages ;  and  if  the 
bottomry  holder  is  compelled  to  discharge  that  lien,  he  has  a  resulting  right 
to  compensation  over,  against  the  owners ;  in  the  same  manner  as  he  would 
have,  if  they  had  previously  mortgaged  the  ship. 
Graf,  one  of  the  owners,  had  the  ship  delivered  up  to  him  upon  an  appraise- 
ment, at  the  value  of  eighteen  hundred  dollars,  and   he  gave  a  stipulation 
■eoording  to  the  course  of  admiralty  proceedings,  to  refund  that  value, 
together  with  damages,  interest  and  costs,  to  the  court.    lie  is  not  at  lib- 
erty now  to  insist  that  the  ship  is  of  less  than  that  value  in  his  hands,  or 
that  he  has  discharged  other  liens  diminishing  the  value  for  which  the  o  ^n- 
ere  were  personally  liable,  in  solido,  in  the  first  instance. 
To  the  extent  then,  of  the  appraised  value  of  the  ship  delivered  upon  the 
s«ipolation»  the  owners  are  clearly  liable ;  for  she  was  pledged  for  the 
redemption  of  the  debt,  and  they  cannot  take  the  fund,  except  cum  onore. 
But  beyond  this,  there  is  no  personal  obligation  upon  the  owners. 
In  thifl  case,  the  value  of  the  ship,  the  onlylund  out  of  which  payment  can  be 
made,  fell  far  ihort  of  a  full  payment  of  the  amount  due  upon  the  bottomry 
bond.    But  this  is  the  misfortune  of  the  lender,  and  not  the  fault  of  the 
owners.    They  are  not  to  be  made  personally  responsible  for  the  act  of  the 
master  because  the  fund  has  turned  out  to  be  inadequate ;  since,  by  our 
law,* he  had  no  authority  by  a  bottomry,  bond  to  pledge  the  ship,  and  also 
.the  personal  responsibility  of  the  owners.    The  consequence  is,  that  tiie 
ioss,  ultra  the  amount  of  the  fund  pledged,  must  be  born  by  the  libellant. 


APPEALS  from  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland. 

The  ship  Virgin  sailed  in  August  1822,  from  Baltimore  lo 
Amsterdam,  where  she  arrived  on  the  12ih  of  October  of  that 
year,  under  command  of  John  Cunnyngham.  By  the  plan 
of  the  voyage,  she  was  to  return  from  Amsterdam  to  Balti- 
more if  she  could  procure  a  freight;  otherwise,  she  was  posi- 
tively directed  to  proceed  to  New  Orleans.  She  was  owned, 
when  she  sailed,  by  John  C.  Delplat,  who,  during  her  passage 
to  Amsterdam,  became  insolvent,  and  on  the  4th  of  September 
sold  one-third  of  her  to  Fredericic  C.  Graf. 
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The  Ship  Virgin,  and  Graf  and  Delplat  her  ownbe0, 

APPELLANTS  V.  AdAM  YtFHIUS,  JuNIOR,  APPELLEE. 

Adam  Vyfhius,  Junior,  appellant  v.  The  Ship  Virgin,  and 
Graf  and  Delplat  her  owners,  appellees. 


Bottomry.  On  an  nppenl  Trom  the  decree  of  the  circuit  court  of  Marjltnd, 
on  a  libel  on  a  bottomry  bond,  originally  filed  in  the  district  eomi,  it  ap- 
peared that  commissioners  appointed  by  the  circuit  court,  had  reported, 
that  a  certain  sum,  being  a  part  of  the  amount  of  the  bond,  was  absolutely 
necessary  for  the  ship,  as  expenses  and  repairs  in  the  comrnqn  oourae  of 
her  employment.  No  exception  was  taken  to  this  report  by  either  party  in 
the  circuit  court,  and  it  was  accordingly  confirmed  by  that  court.  Hm 
report  is  not  open  for  rovioion  in  this  court,  there  being  nothing  on  iff  ftee 
impeaching  its  correctness. 

It  is  no  objection  to  a  bottomry  bond,  that  it  was  taken  for  a  larger  amount 
than  that  which  could  be  properly  the  subject  of  such  a  loan ;  for  a  boCtonty 
bond  may  be  good  in  part  and  bad  in  part ;  and  it  will  be  upheld  by  eooits 
of  admiralty,  as  a  lien  to  the  extent  to  which  it  is  valid ;  as  such  courts,  in 
the  exercise  of  their  jurisdiction,  are  not  governed  by  the  strict  ruloe  of  the 
common  law,  but  act  upon  enlarged  principles  of  equity. 

It  is  notorious,  that  in  foreign  countries,  supplies  and  advances  forrepainand 
necessary  expenditures  of  the  ship,  constitute,  by  the  general  maritime 
law,  a  valid  lien  on  the  ship  ;  a  lien  which  might  be  enforced  in  rem  in  our 
courts  of  admiralty,  even  if  the  bottomry  bond  were,  as  it  certainly  it  not, 
void  in  toto. 

An  objection  was  taken  to  the  bond,  Uiat  the  suppUee  and  advances  might 
have  been  obtained  on  the  personal  credit  of  the  owners  of  the  ahip  without 
an  hypothecation.  Held,  that  the  necessity  of  the  supplies  and  advances 
being  once  made  out,  it  is  incumbent  upon  the  owners,  who  assert  thai  they 
could  have  been  obtained  upon  their  personal  credit,  to  establish  that  bei 
by  competent  proofs ;  unless  it  is  apparent  from  tho  circumstances  of  the 
case. 

It  was  objected,  thot  the  supplies  and  repairs  were,  in  the  first  instance,  made 
on  the  personal  credit  of  the  master  of  the  ship,  and  therefore  could  not  be 
aflerwards  made  a  lien  on  the  ship.  Held,  that  the  lender  on  the  bottomiy 
bond  might  well  trust  the  credit  of  the  master  asauxiliary  to  his  security ;  and 
the  fact  that  the  master  ordered  the  supplies  and  repairs  before  the  bottomiy 
was  given,  can  have  no  legal  eifect  to  defeat  the  security,  if  they  were  Of^ 
dered  by  the  master,  upon  the  faith,  and  with  the  intention  that  a  bottomry 
bond  should  be  ultimately  given  to  secure  the  psyment  of  them.  In  essM 
of  this  sort,  the  bottomry  bond  is  in  practice  ordinarily  given  after  the  whole 
supplies  and  repairs  have  been  furnished  ;  for  the  plain  reason  that  the  ad- 
vances required  can  rarely  be  ascertained  with  exactness  until  that  period. 

It  was  objected,  that  the  advances  were  for  a  voyage  not  authorised  by  the 
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ownen ;  that  the  original  ordera  were  for  the  master  to  get  a  freight  for  Bal- 
timore or  New  York»  and  if  he  could  not,  then  to  proceed  to  New  Orleans ; 
whereaa  the  master  broke  up  his  voyage,  and  without  any  freight  returned  to 
Baltimore.    By  the  Conrt:  It  may  be  admitted,  that  if  a  bottomry  lender,  in 
fraud  of  the  owners,  and  by  connivance  with  the  master  for  improper  purpososy 
advances  his  money  on  a  new  voyage,  not  authorized  by  the  instructions  of 
the  owner,  his  bottomry  bond  may  be  set  aside  as  invalid.    But  there  is  no 
pretence  to  say,  that  if  the  jl  ster  does  deviate  from  his  instructions,  without 
any  participation  or  co-operation  or  fraudulent  intent  of  the  bottomry  lender, 
the  latter  is  to  lose  his  security  for  hie  advances,  bona  fide  made  for  tko 
relief  of  the  ship's  necessities. 
Seamen  have  a  lien,  prior  to  that  of  the  holder  of  a  bottomry  bond,  for  tlioir 
wages ;  but  the  owners  are  also  personally  liable  for  such  wages ;  and  if  the 
bottomry  holder  is  compelled  to  discharge  that  lien,  he  has  a  resulting  right 
to  compensation  over,  against  the  owners;  in  the  same  manner  as  he  would 
have,  if  they  had  previously  mortgaged  the  ship. 
Graf,  one  of  the  owners,  had  the  ship  delivered  up  to  him  upon  an  appraise- 
ment, at  the  value  of  eighteen  hundred  dollars,  and   he  gave  a  stipulation 
aeoording  to  the  course  of  admiralty  proceedings,  to  refund  that  value, 
together  with  damages,  interest  and  costs,  to  the  court.    lie  is  not  at  lib- 
erty now  to  insist  that  the  ahip  is  of  less  than  that  value  in  his  hands,  or 
that  he  has  discharged  other  liens  diminishing  the  value  for  which  the  own- 
are  were  personally  liable,  in  solido,  in  the  first  instance. 
To  the  extent  then,  of  the  appraised  value  of  the  ship  delivered  upon  the 
■tipulation,  the  owners  are  clearly  liable ;  for  she  was  pledged  for  the 
redemption  of  the  debt,  and  they  cannot  take  the  fund,  except  cum  onore. 
But  beyond  this,  there  is  no  personal  obligation  upon  the  owners. 
In  thie  caee,  the  value  of  the  ship,  the  only  fund  out  of  which  payment  can  be 
made,  ftll  far  Aiort  of  a  full  payment  of  the  amount  due  upon  the  bottomry 
bond.    But  this  is  the  misfortune  of  the  lender,  and  not  the  fault  of  the 
ownen.    They  are  not  to  be  made  personally  responsible  for  the  act  of  the 
maeter  because  the  fund  has  turned  out  to  be  inadequate ;  since,  by  our 
law,' he  had  no  authority  by  a  bottomry,  bond  to  pledge  the  ship,  and  also 
the  pergonal  responsibility  of  the  owners.    The  consequence  is,  that  the 
^ose,  ultra  the  amount  of  the  fund  pledged,  must  be  born  by  the  libellant. 


APPEALS  from  the  circuit  court  of  the  Uiiited  States  for  the 
district  of  Maryland. 

The  ship  Virgin  sailed  in  August  1822,  from  Baltimore  lo 
Amsterdam,  where  she  arrived  on  the  12th  of  October  of  that 
year,  under  command  of  John  Cunnyngham.  By  the  plan 
of  the  voyage,  she  was  to  return  from  Amsterdam  to  Balti- 
more if  she  could  procure  a  freight;  otherwise,  she  was  posi- 
tively directed  to  proceed  to  New  Orleans.  She  was  owned, 
when  she  sailed,  by  John  C  Delplat,  who,  during  her  passage 
to  Amsterdam,  became  insolvent,  and  on  (he  4th  of  September 
sold  one«third  of  her  to  Frederick  C.  Graf. 
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The  vessel,  on  her  way  to  Amsterdam,  encountered  severe 
wealher,  and  arrived  there  in  want  of  sails  and  a  cable,  and  of 
various  repairs.  At  her  departure  from  Baltimore,  her  owner 
directed,  that  at  Amsterdam,  as  the  most  economical  place  for 
the  supply,  she  should  be  furnished  with  a  mainsail  and  topsail 
and  cable,  of  which  it  was  foreseen  she  would  then  be  in  urgent 
need.  The  vessel  had  a  cargo,  of  which,  except  twenty  hogs, 
heads  of  tobacco,  all  belonged  to  Delplat;  and  all  of  the  cargo 
was  consigned  to  N.  and  I.  and  R.  Yanstaphorst,  at  Amster- 
dam, to  whom  Delplat  also  consigned  the  vessel.  The  twenty 
hogsheads  of  tobacco  belonged  to  Frederick  C.  Graf.  Agree- 
ably  to  these  consignments,  the  captain,  on  arrival  at  Amster- 
dam, delivered  to  the  Yanstaphorsts  the  cargo,  and  committed 
to  them  all  the  concerns  of  the  vessel ;  in  consequence  of  which 
they  collected  and  held  in  their  hands  all  the  freight  that  wag 
actually  payable  upon  any  portion  of  the  cargo^  and  all  the 
proceeds  of  the  tobacco  belonging  to  Mr  Graf. 

The  captain,  desiring  to  refit  the  vessel  and  afford  her  all 
the  necessaries  for  her  return  voyage,  applied  to  the  Yanstap- 
horsts for  the  requisite  means,  and  ultimately  even  offered  them 
a  bottomry  of  the  ship  for  the  funds.  After  much  delay,  they 
refused  all  advances;  intelligence  of  the  failure  of  Delplat, 
asserted  by  them  to  be  largely  their  debtor,  having  meanwhile 
reached  them.  To  provide  for  the  event  of  this  refusn^l,  the 
captain  set  on  foot  a  negotiation  through  brokers,  for  raising 
the  means  by  bottomry ; — and  the  application  to  the  Yanstap- 
horsts, and  this  provisional  negotiation,  were  pending  for  about 
three  weeks, — the  captain  knowing  no  friends  of  the  owner, 
except  the  Yanstaphorsts,  to  whom  he  could  apply  for  the  aid. 
During  this  period,  the  captain  contracted,  on  his  own  respon- 
sibility, for  various  supplies,  which  he  designates  in  his  evi- 
dence, as  all  those  that  were  furnished  before  the  1st  of  Novem- 
ber. The  payment  for  these  and  for  the  other  necessaries  of 
the  ship,  was  made  out  of  the  moneys  received  from  the 
appellee  Yyfhius.  On  the  12th  of  November,  after  the  Yan- 
staphorsts had  finally  declined  making  the  advances,  the  cap- 
tain contracted  with  Yyfhius  for  the  loan  upon  bottomry  of 
eight  thousand  guilders,  at  an  interest  of  ten  per  cent;  all 
which,  he  shows,  was  appropriated  for  the  indispeneable  uses  of 
the  ship. 


JANUARY  TERM  18S4.  541 

[Tli9  Virgin.] 
About  the  3A  of  November,  the  captain  received  from  Mr 
Graf,  a  letter  dated  in  September  1822,  announcing  his  pur- 
chase of  one-third  of  the  Virgin,  and  referring  to  a  certificate 
of  his  purchase,  as  enclosed  in  the  letter;  which  in  fact  appears 
not  to  have  been  enclosed.  .  About  the  same  time,  by  anotlier 
letter  from  Mr  Graf,  and  perhaps  also  from  other  quarters, 
information  was  given  to  the  captain  of  Mr  Delplat's  failure ; 
and,  in  consequence,  the  captain,  on  consultation,  determined 
that  it  was  his  duty  to  proceed  with  the  vessel  home  to  Balti- 
more, and  not  to  despatch  her  to  New  Orleans.  After  under- 
going repairs,-  apd  receiving  all  her  supplies  paid  for  by  the 
appellee  Yyf  bins,  tlie  Virgin  sailed  from  Amsterdam  to  Balti- 
more, and  arrived  there  in  March  1823. 

The  owners  refusing  to  pay  the  appellee  his  advances,  the 
libel  in  this  cause  was  filed,  which  prays  citation  against  the 
owners  by  name  as  well  as  the  captain,  and  condemnation  of 
the  vessel  for  paying  the  loan^  and  al&fo  further  relief  such  as 
the  court  may  deem  adequate  and  just.  The  owners,  Delplat 
and  Graf,  appeared  and  answered;  their  answers  called  into 
question  the  fact  and  the  necessity  pf  expenses  at  Amsterdam, 
insisting,  too^  that  the  Yanstaphorsts  had  property  enough  of 
the  owners,  and  which  should  have  been  applied  for  the  wants 
of  the  ship,  and  charging  that  the  bottomry  was  really  taken 
by  the  Vanstaphorsts  though  colourably  in  Vyfhius's  name,  and 
maintaining,  finally,  that  all  requisite  funds  could  have  been 
raised  op  the  credit  of  the  owners,  or  of  the  captain 
'  A  commission  for  evidence  wa^  sent  to  Holland,  the  chief 
object  of  which  was  to  prove  the  Vanstaphorsts  to  be  really  the 
owners  of  the  bottomy.  The  circuit  court  determined  that  the 
bottomry  was  invalid,  but  that  the  owners  are  personally  liable 
for  all  the  necessary  supplies  furnished  by  the  means  of  Vyf- 
hius  for  ihe  vessel,  and  that,  to  that  extent,  he  was  entitled 
in  this  cause,  to  recover  against  them.  The  cause  was  then 
referred  to  the  clerk  of  the  court  to  ascertain,  calling  to  his  aid 
two  merchants,  the  amount  of  the  necessary  supplies,  referred 
to.  The  clerk  and  his  assistants  reported  th^ir  ascertainment. 
Exceptions  by  Delplat  and  Graf  were  filed  to  it.  The  case 
was  remanded  to  the  clerk,  who  called  two  other  merchant^:  to 
co-operate  with  him,  and  they  reported  their  statement  of  the 
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necessary  expenses,  which  the  court  confirmed.  Thereupon, 
the  court  passed  its  final  decree,  awarding  payment  to  Yyf  hius 
hy  Delplat  and  Graf,  of  the  sum  of  two  thousand  nine  hun- 
dred dollars,  with  interest  from  the  26th  of  November  1830, 
the  date  of  the  decree ;  the  principal  of  the  ascertained  ex- 
penses being  two  thousand  nine  hcindred  dollars. 
Both  parties  appealed  to  this  court. 

The  case  was  argued  by  Mr  Steuart,  for  the  owners  of  the 
ship  Virgin ;  and  by  Mr  Mayer,  for  Mr  Vyfhius. 

For  the  owners  of  the  Virgin,  it  was  contended  that  the 
decree  of  the  circuit  court  which  made  them  personally  liable 
for  the  claim  of  the  libellant  Vyfhius,  was  erroneous : 

1.  VThere  it  is  attempted  to  pursue  the  owner  of  a  ship  per- 
sonally, for  advances  for  which  he  may  be  made  personally 
liable,  the  proper  remedy  (in  the  admiralty  court)  is  by  libel  in 
personam,  or  at  all  events,  the  personal  liability  must  be  dis- 
tinctly averred  and  charged  in  the  libel. 

2.  When  the  proceeding  is  altogether  in  rem  (for  example 
against  a  ship  on  a  bottomry  bond),  it  presents  no  question  but 
the  validity  of  the  hypothecation.  The  court  is  restricted  to 
that  question,  and  cannot  decree  in  personam. 

3.  The  circuit  court  acting  in  its  appellate  character,  could 
do  no  more  than  the  district  court,  that  is  to  say  aflSrm  or  re- 
verse the  decree  of  the  district  court  (which  simply  held  the 
bottomry  good,  on  a  libel  exclusively  in  rem) ;  and  having  by 
its  interlocutory  order  of  1828,  pronounced  the  bottomry  in- 
valid and  thereby  reversed  the  decree  of  the  inferior  court,  it 
had  no  right  to  go  farther  and  decree  in  personam  against  the 
owners. 

4.  Although  owners,  when  pursued  personally  in  an  admi- 
ralty court,  may  be  held  personally  liable  for  advances  for  the 
necessary  repairs  and  supplies  of  their  ships  expressly  made  on 
the  personal  credit  of  the  owners,  or  where  it  is  fairly  inferred 
that  the  personal  credit  was  looked  to;  yet  when  it  appears  the 
personal  credit  of  the  owners  was  not  looked  to,  they  cannot 
be  held  personally  liable. 

5.  There  is  no  evidence  that  the  advances  were  made  on  the 
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eredit  of  Delplat  and  Graf  or  either  of  them,  but  the  contrary 
is  alleged  by  libellant  himself,  and  appeals  in  all  the  proofe. 

6.  Some  of  the  supplies  for  which  the  advances  are  alleged 
to  have  been  made,  were  not  necessary^  and  have  been  impro- 
perly charged  and  allowed,  as  appears  in  the  report  and  ezcep* 
tions. 

7.  Part  owners  of  a  ship  are  not  liable  beyond  the  extent  of 
their  respective  interests,  and  the  decree  is  erroneous  in  subject- 
iDg  Graf  to  more  than  one-rthird,  and  Delplat  to  more  than  two- 
thirds,  in  which  proportions  they  held  the  s^ip. 

.8.  Evidence  appeat's  sufficient  to  warrant  the  belief  that 
Yanstaphorsts  were  the  real  lenders  of  the  money  advanced  to 
^e  captain,  and  Yyfhius  only  an  agent  of  theirs.  If  so^  they 
(Vansiaphorsts)  cannot-recover  against  the  owners  personally; 
because  they  had  sufficient  funds  in  the  freight,  which  they 
were  bound  to  apply  to  the  uses  of  the  ship. 

9.  Admitting,  (which  is  not  proved)  that  the  Vanstaphorsts 
lif^l  a  right  to  withhold  Delplat's  two-thirds  of  the  freight  on 
the  ground  of  his  indebtedness  to  thcro,-^they  had  no  right 
to  withhold  from  Graf,  as  they  have  done,  his  one-third  of  the 
freigiit,  amounting  to  one  thousand  nine  hundred  dollars,  and 
they  cannot  now  recover  from  him,  personally,  without  account- 
ing for  that  sum. 

10.  The  evidence  raises  a  strong  presumption  thatVanstap- 
horsls  knew,  and  also  that  Yyfhius  knew  (or  might  and  ought 
to  have  known),  that  the  voyage  to  Baltimore  was  in  direct 
violation  of  the  orders  of  the  owners,  without  any  necessity 
for  such  violation  by  the  captain  ;  and  if  so,  Yyfhius  is  not  en- 
titled to  recover  against  the  owners,  whether  he  be  considered 
the  real  lender,  or  only  as  the  agent  of  Yanstaphorsts. 

11.  All  the  evidence  in  the  case  taken  together,  raises  a 
strong  presumption,  that  there  were  fraud  and  collusion  between 
Yyfhius  and  Yanstaphorsts,  not  to  apply  the  freight  or  other 
funds  of  Graf,  in  Yanstaphorsts'  hands  to  the  uses  of  the  ship^ 
but  to  subject  her  unnecessarily  to  a  bottomry,  and  her  owners 
to  loss;  wherefore  neither  Yyfhius  nor  Yanstaphorsts  are  entitled 
to  recover  against  the  owners. 

Mr  Steuart  argued,,  that  the  original  advances  by  Yyfhius 
were  illegal,  as  there  was  no  survey  showing  the  necessity  for 
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the  repaicBy  and  the  outfit  of  the  Virgin.  To  show  that  this 
was  necessary,  he  cited.  Abbot  on  Shipping  124,  note  2,  last 
edition  ;  1  Wheat  96,:8  Cond.  Rep.  50U  He  contended,  that 
the  disbursements  were  paid  for  on  the  personal  responsibility 
of  the  captain,  as  the  evidence  showed  they  were  made  before 
the  bottomry  was  executed.  The  freight  was  an  ample  fund 
for  the  repairs  and  disbursements,  and  was  properly  applicable 
to  pay  for  the  same.  Abbot  107,  114 ;  Marshall  on  Insurance 
741 ;  1  Wheat.  96,  3  Cond.  Rep.  501. 

The  money  was  advanced  by  Mr  Vyf  bius  to  fit  oiit  the  l^rgin 
for  a  voyage  in  direct  opposition  to  the  orders  of  the  owners.. 
She  was  to  proceed  to  New  Orleans,  if  no  freight  cduld  be  ob- 
tained to  Baltimore ;  yet  she  returned  to  Baltimore  subjected  to 
the  heavy  claims  pf  Mr  Vyfhius,  and  without  any  freight 
Advances  are  only  legal  when  they  are  made  to  effectuate  the 
propel  voyage  of  the  vessel.  Abbot  on  Shipping  1 24 ;  1  Wheat 
96,  3  Cond.  Rep.  501  ;  2  Marsh,  on  Ins.  741 ;  1  Marsh,  on 
Ins.  96 ;  3  Wash.  C.  C.  R.  494.  .  Some  of  the  vticles furnish- 
ed were  not  necessary.    Abbot  106. 

The  real  lenders  of  the  money  were  the  consignees,  the 
Vanstaphorsts,  and  they  could  not  as  consignees  become  credi- 
tors by  a  bottomry  contract  Bee's  Rep.  SS9, 344 ;  Abbot  126, 
note  1  ;  1  Dodson  207. 

Upon  the  second  point,  Mr  Sleuart  cited,  1  Peters's  Adm. 
Rep.  94,  98 ;  2  Peters's  Adm.  Rep.  295. 

Upon  the  seventh  point  were  cited,  Abbot  84 ;  1  Johns.  Rep. 
106  ;  2  Vern.  64S. 

Upon  the  eighth  point  cited.  Bee's  Adm.  Rep.  339, 344;  Ab- 
bot 126,  note  1  ;  1  Dod.  207;  2  Dod.  143,  144. 

Upon  the  eleventh  point  cited,  1  Hag.  Adm.  Rep.  14,  69  to 
76  ;  Bee's  Rep.  120. 

Mr  Mayer,  for  the  libellants,  Vyfhius  &  Co.,  contended  for 
the  following  positions. 

1.  The  prayer  for  general  relief  in  the  libel  warrants  the  de- 
cree in  personam,  though  the  special  relief  prayed  is  in  rem. 
1  Johns.  C.  R.  Ill  ;  6  Har.  and  Johns.  29;  2  Atk.  2;  4 
Mad.  R.  468  ;  6  Mad.  R.  218  ;  1  Cox's  R.  58. 

2.  Where  a  bottomry  is  declared  ineffectual,  the  person  who 
has  supplied  the  necessaries  for  the  ship  for  which*  the  bottomry 
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is  given,  is  remitted  to  his  original  right  in  personam,  against 
the  owners,  who  are  bound  for  ail  supplies  to  the  ship ;  which  is 
also  impliedly  hypothecated  for  them.  InTJersonjjinai,  thelibel- 
lant  here  waives  marine  interest,  and  claims  only  principal  and 
legal  interest.  To  that  extent  the  boUorary  binds  personally, 
where  the  res  is,  after  the  bottomry,  accepted.  This  personal 
liability  exists,  whether  the  bottomry  be  good  or  unavailing. 
Bee's  Adm.  R.  252 ;  2  Peters^s  Adm.  296 ;  2  Brown's  Adm.  407; 
Emer.  Mar.  Laws  101, 104.  The  penal  obligation  at  least  goes 
to  the  value  of  the  res.  1  Flag.  IS,  14.  Or  at  all  events,  the 
lender,  as  to  it,  is  only  involved  in  any  equities  that  may  sub- 
sist between  master  and  owners,  when  the  suppliesare  furnished 
to  the  master,  Enierig.  p.  82,  so  ns  so  far  to  limit  the  personal 
responsibility  ;  and  the  lender  is  then  substituted  for  the  cap> 
tain's  lien  for  supplies,  which  is  here  conceded  to  him.  The 
accepted  definition  of  bottomry,  implies  a  personal  responsibility 
of  the  owners,  foi*  at  least  principal  and  legal  interest,  under 
the  bottomry  itself.  Tl>e  only  aspect  in  which  the  remedy  is 
exclusively  in  rem  under  a  bottomry  bond,  is  as  to  the  marine 
interest.  2  Bl.  Com.  457,  458  ;  1  Paine's  C.  C.  R.  671  ;  1 
Wash.  C.  C.  B.  29S  :  3  Wash.  C,  C.  R.  294 ;  2  Petere's  Adm. 
R.  295. 

The  question  of  personal  ]iai>ility  under  a  bottomry,  is  only 
a  point  of  jurisdicHatt.  And  in  England  only,  a  court  of  equity 
can  give  the  relief  personally  under  the  limited  scope  there  of 
the  admiralty  remedies.  6  Mad.  11,  79  ;  2  Lord  Raym.  931, 
981 ;  3  T.  R.  269.  (Yaies  v.  Hall,  1  T.  R.  71,  is  erroneous 
as  to  the  grounds  of  these  decisions.)  1  Ves.  Sen.  443  ;  1  Bro. 
P.  C.  288  ;  Emerigon,  Mar.  Laws  71  to  104.  Our  admiralty 
courts  give  a  remedy  in  personam  where  there  is  a  remedy 
in  rem  for  supplies,  and  even  where  the  latter  does  not  exist  ^ 
and  a  vessel  is  impliedly  hypothecated  for  repairs  in  a  foreign 
port.  Abbot  125  ;  Bee's  Adm.  R.  169  ;  2  Gall.  345  ;  1  Paine 
620 ;  The  General  Smith,  4  Wheat.  Rep.  438.  Our  admi- 
ralty courts,  witUin  the  sphere  of  their  jurisdiction,  act  as  courts 
of  equity.  2  Gall.  626  ;  3  Mason  256,  334 ;  4  Mason  250. 
Where,  as  here,  all  parties  are  before  the  court,  it  may  decree 
as  equity  requires ;  1  Wheat.  197 ;  and  avoid  circuity  of  rem- 
edy.    The  court  may  moderate  interest  on  l)ottomries.     Abbot 
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127.  Ov^uers  ard  liable,  and  in  solido,  without  regard  to  their 
respective  portionen  of  interest  in  the  ship,  for  masters'  contracts 
for  the  sliip.  Abbot  100,  106,  76  ;  11  Mass.  R.  34;  2  Rose 
91  ;  1  Stark.  R.  23 ;  2  Stark.  R.  377;  Cowp.  639 ;  1  DalL 
129  ;  10  Mass.  Rep.  47 ;  7  Johns.  Rep.  311 ;  1  Cow'^n  290; 
Euierig.  101. 

The  lender  may  claim  to  be  substituted  to  the  master's  re- 
medies in  personam  and  in  rem  in  admiralty,  for  disbursements 
for  supplies.  Abbot  107,  115,  248;  2  Paine's  C.  C.  R.  73; 
1  Peters's  Adm.  223. 

The  claim  for  personal  liability  need  not  be  under  the  bond, 
as  such.  It  may  rest  on  the  implied  hypothecation,  or  on  the 
general  responsibility  of  the  owners  for  supplies  to  their  sbip^ 
or  against  the  owners  as  holders  of  the  res.  3  T.  R.  340 ; 
1  Gall.  75  ;  5  Peters  675.  In  all  cases  in  admiralty,  in  lem, 
the  respondent's  fidejussory  caution  binds  him  personally  even 
beyond  the  value  of  the  res  ;  unless,  abandoning  the  res,  he 
enters  into  a  special  fidejussory  caution.  2  Brown's  Adm. 
406,  408  to  411  ;  3  T.  R.  340 ;  1  Gall.  75 ;  3  Wheat.  68  ; 
1  Gall.  503,  451  ;  2  Gall.  249.  The  stipulation  here  does 
not  supersede  this  implied  responsibility  of  the  owners :  though 
iv  is  one  more  appropriate  for  a  prize  than  an  instance  proceed- 
ing. 3T.  R.  340;  1  Gall.  148.  A  process  in  personam  may 
begin  by  monition  simply,  as  here.  8  Rob.  Adm.  177  ;  3  T. 
R.  340 ;  1  Gall.  75.  Admiralty,  here,  would,  for  such  sup- 
plies, decree  in  personam.  It  does  for  pilotage,  1  Mason  108--- 
for  master's  wages,  3  Mason  91 — for  respondentia  claims,  4 
Mason  250— for  salvage,  Abbot  399  ;  1  Pet.  Adm.  94  (as  in 
England,  1  Rob.  Adm.  271  ;  3  Rob.  Adm.  177) — ^for  mate- 
rial men,  4  Wheat.  438.  The  remedy  in  rem  implies  remedy 
in  personam  on  account  of  the  res.  1  Peters's  Adm.  238,  note 
of  Jf udge  Winchester's  decision. 

The  remedies  in  rem  and  personam  may  both  be  prayed  for, 
or  alternatively  enforced  under  one  libel,  as  a  bill  in  equity 
may  have  two  aspects  of  relief.  2  Lord  Raym.  981  ;  Bee's 
Adm.  252  ;  2  Peters's  Adm.  295  ;  1  Peters's  Adm.  94. 

If  necessary  to  the  award  of  remedy  in  personam,  the  libel 
would  he  allowed  by  this  court  to  lie  amended  in  the  court 
below.  11  Wheat.  1;  12  Wheat.  1;  7  Cranch  670;  9 
Cranch  244.     This  court-  may  render  such  decree  in  rem  as 
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the  court  below  should  have  rendered,  if  it  deems  a  decree  in 
personam  improt>er.    3  Dall.  54. 

It  is  maintained  that  the  relief  in  personam  may  be  decreed 
for  principal  and  legal  interest,  although  the  bottomry  bond  be 
good  in  rem.  The  bottomry  is  good  here,  although  taken 
where  there  were  consignees  of  the  vessel,  and  even  admitting 
that  they  had  funds  ;  those  funds  being  denied  to  the  master 
if  they  existed.  Although  the  master  may  have  purchased 
the  supplies,  the  lenders  of  the  money  to  pay  for  them  did  not 
advance  their  means  upon  his  personal  credit.  And  if  the 
advances  had  not  been  made,  the  vessel  might,  in  the  foreign 
port,  have  been  proceeded  against.  Abbot  125, 126 ;  1  Wash. 
C.  C.  R.  52 ;  1  Dodson  276,  288,  464 ;  2  Dodson  147 ;  1 
Hag.  13,  176,  326  ;  1  Wheat.  96^  The  lenders  were  not 
bound  to  see  to  the  application  of  the  money ;  nor  implicated 
in  any  degree  on  account  of  the  captain's  violation  of  bis  in- 
structions as  to  the  voyage  to  be  pursued.  Abbot  126 ;  Bee's 
Adm.  R.  362,  363 ;  2  Dall.  194  ;  1  Dodson  465  ;  3  Wash.  C. 
C.  R.  495,  497.  The  payments  for  duties  and  port  charges 
were  proper  to  be  secured  by  bottomry.  2  Gaines's  R.  77 ;  1 
Hag.  176. 

If  the  record  be  considered  as  presenting  the  question  whe- 
ther the  seamen's  wages  are  to  be  deducted  from  the  bottomry, 
it  is  contended,  that  the  owners  being  personally  jiable  for 
them,  they  cannot  make  them  a  charge  against  the  bottomry 
interest ;  the  botlx>mry  holder  would  be  substituted  for  the  sea- 
men against  the  owners,  if  they  (the  bottomry  holders)  had  paid 
the  wages.    Cited  also.  The  Langdon  Cheves,  2  Mason  58. 

Mr  Steuart,  in  reply. 

It  is  contended  on  the  part  of  the  libellant,  that  the  bottomry 
bond  is  good,  so  far  as  it  covers  advances  strictly  within  the  law 
of  maritime  loans  ;  and  for  the  residue,  recourse  must  be  had. 
in  personam.  To  show  what  circumstances  are  necessary  to 
make  a  valid  bottomry,  he  cited.  The  Aurora,  1  Wheat.  Rep. 
96  ;  2  Peters's  Adm.  Decisions  301,  302,  303  ;  Abbot  125. 

There,  is  no  precedent  of  a  decree  in  the  admiralty  in  perso- 
nam, except  The  Fair  American,  2  Peters's  Adm.  Rep. ; 
and  this  was  a  case  in  the  circuit  court.  The  allegations  in 
the  libel  in  this  case  are  not  sufficient  to  maintain  a  claim  in 
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personam.     The  prayer  for  general  relief  is  not  enough  for 
this  purpose.     The  relief  by  a  decree  in  personam  is^  not  coo* 
sistent  with  the  case  made  by  the  bill ;  and  is  not  therefore 
within  the  rales  of  chancery  proceedings. 

If  the  claims  fOf  the  libellant  are  in  personam,  he  has  his 
remedy  at  common  law  ;  and  the  admiralty  wi71  not  convert 
a  claim,  originally  against  the  ship,  into  one  of  a  common  law 
character  exclusively.  Cited,  also,  2  Hag.  48,  66;  2  Pe- 
ters's  Adm.  Rep.  295  ;  Bee's  Adm.  Rep.  254;  1  Peters's  Adm. 
Rep.  94;  The  Mary,  Bee's  Adm.  Rep.  120. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  the  case  of  a  libel  in  rem,  upon  a  bottomry  bond, 
originally  instituted  in  the  district  court  of  the  district  of  Mary- 
land, and  thence  brought  by  appeal  to  the  circuit  court,  and 
thence  by  appeal  to  this  court.  The  ship  Virgin  belonged  to 
Baltimore,  and  being  in  Amsterdam,  in  the  kingdom  of  Hol- 
land, in  November  1822,  bond  was  there  given  to  the  libellant 
by  the  master,  for  the  sum  of  three  thousand  two  hundred 
dollars,  and  maritime  interest  at  the  ratelof  ten  per  cent,  for 
advances  asserted  tp  be  made  by  the  libellant  to  supply  the 
necessities  of  the  ship  on  a  voyage  from  Amsterdam  to  Balti- 
more. The  voyage  was  duly  performed;  and  the  bottomry 
loan  not  being  paid  by  the  owners,  proceedings  were  duly 
commenced  for  the  recovery  thereof,  and  the  suit  has  been 
protracted  to  the  present  period.  The  owners  interposed  a 
claim  and  defensive  allegation,  denying  the  validity  of  the 
bond:  and  at  the  hearing  in  the  district  court,  a  decree  was 
entered,  affirming  its  validity,  and  awarding  to  the  libellants 
the  full  amount  of  the  bottomry  bond,  witli  interest  at  the  rate 
of  six  per  cent  from  the  filing  of  the  libel.  The  circuit  court, 
on  the  appeal,  reversed  this  decree,  pronounced  the  bottomry 
bond  invalid,  and  then  proceeded  to  entertain  the  suit  in  per- 
sonam against  the  owners  ;  holding  them  liable  for  the  neces- 
sary supplies  and  repairs  of  the  sliip,  in  the  same  manner  as 
if  the  suit  had  been  originally  commenced  in  personam  against 
the  owners.  And  after  some  interlocutory  proceedings,  the 
circuit  court  awarded  a  fmal  decree  against  the  owners,  for 
the  sum  of  two  thousand  nine  hundred  dollars,  being  the 
amotmt  ascertained  by  a  report  of  commissioners,  as  **expen- 


JANUARY  TEEM  183^1.  640 

£Tiw  Vtirfiil.] 

diiures  and  advaaccs  absolutely  necesssary,  aiid  mode  ia  the 
courae  of  the  usual  employmeut  of  the  ship,''  with  interest 
from  the  Ume  of  the  decree,  uutil  the  payiuent  o(  the  amount 
thereof.  From  this  decree  both  parties  have  oppealed  to  this 
court,  and  the  cause  now  stands  upon  the  argument  for  a  final 
decision. 

The  first  question  is,  whether  the  bottomry  bond  was  valid 
in  its  origin,  and  constituted  a  good  lien  on  the  ship.  Several 
objections  have  been  taken  to  its  validity.  In  the  first  place, 
it  is  said,  that  the  bottomry  bond,  though  taken  iu  the  name 
of  the  libellant,  Vyfhius,  was,  in  fact,  taken  in  trust,  and  for 
the  benefit  of  Vaostaphoi'st  and  company,  who  were  the  con- 
signees of  the  ^ip  and  cargo,  and  had.  ample  funds  of  the 
owi^ers  in  their  hands  to  meet  the  necessary  expenditures,  if 
any  were  necessary;  and  therefore,  they  camiot  now  subject 
the  9htp  to  a  bottoiiu'y  lien;  But  we  do  not  think  that  this 
objection  is  sustained  as  matter  of  fact  by  tlie  evidence  in  the 
case.  The  only  testimony  to  support  it  is  a  loose  statement  of 
Schimmelpennick,  one  of  the  partners  of  the  house  of  Van- 
staphorst  and  company ;  who  stated  to  a  witness,  ^^  that  the 
expenses  of  the  Virgin  had  amounted  to  about  eiglu  thousand 
guilders,  and  that  they  would  not  be  so  foolish  as  to  make 
such  an  expense  for  Delplat,  witbout  securing  tliemselves  by 
a  bottomry."  This  language  is  quite  equivocal,  and  admits  of 
difierent  inteipretations;  and  it  does  not  appear  u(x>n  what 
occasion,  or  under  what  circumstances  it  was  used.  It  may 
mean,  that  they  had  declined  to  make  tlie  advances  without  a 
bottomry  boiul,  witlmut  meaning  to  affirm,  that  one  had  been 
actually  taken  for  their  benefit.  But,  what  is  most  important 
in  the  case,  this  declaration  cannot  be  competent  evidence 
against  Vyfhius ;  who  is  not  shown  to  have  had  any  knowledge 
of  it,  or  to  have  been  in  privity  witli  Schimmelpennick;  so 
that,  as  to  him,  it  is  the  mere  hearsay  of  a  third  person.  And 
oa  the  other  hand,  the  master  of  the  Virgin  expressly  disclaims 
any  knowledge,  tliat  any  of  the  advance  were  made  by  Van* 
staphorst  and  company,  and  affirms  that  they  were  made  by 
Vyfhius,  at  his  rcqil^iist,  through  the  instrumentality  of  a  bro- 
ker. We  may  tlien  dismiss  all  further  consideration  of  this 
objection,  since  lite  bottomry  l>ond  i?j  not  traced  home  to  Van- 
staphorst  and  company. 
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The  next  objectibn  i0»  that  the  advances  trere  not  neces- 
sary for  the  supplies  and  repairs  of  the  ship..     This  objec- 
tion is  not  now  fairly  open  upon  the  record.    The  second 
and  last  report  of   the  commissioners  expressly  finds,  that 
the  sum  of  two  thousand  iiine  hundred  dollars  of  the  ad- 
vances was  absolutely  necessary  for  the  ship,  as  expenses  and 
repairs  in  the  common  course  of  her  employment.     No  ex- 
ception was  taken  to  this  report  by  either  party,  and  it  was 
accordingly  confirmed  by  (he  circuit  court;  so  that  it  is  not 
now  open  for  review  in  this  court,  there  not  being  any  thing 
on  its  face  impeaching  its  correctness.     It  is  true,  tliat  the 
bottomry  bond  was  taken  for  a  larger  amount ;  but  that  far- 
nishes  no  ground  of  objection  to  the  bond,  except  for  the 
surplus ;  for  a  bottomry  bond  may  be  good  in  part,  and  bad 
in  part;   and  it  will  be  upheld  by  courts  of  admiFalty,  as 
a  lien  to  the  extent  to  wbicb  it  is  valid  ;  as  such  courts,  in  the 
exercij9e  of  their  jurisdiction,  are  not  governed  by  the  -strict 
rules  of  the  common  law,  bat  act  upon  enlarged  principles  of 
equity.    There  are  many  authorities  to  this  eflfect;  but  it  b 
only  necessary  to  cite  the  cases  of  The  Augusta,  i  Dodson's  R. 
28S;  The  Tartar  and  the  Nelson,  1   Hag.  Adm.  R..169, 176. 
And,  indeed,  except  so  far  as  regards  the  maritime  interest  often 
percent,  the  question  would  be  unimportant;  for  it  is  notorious, 
that  in  foreign  countries,  supplies  and  advances  for  repairs  and 
necessary  expenditures  of  the  ship,  constitute,  by  the  general 
maritime  law,  a  valid  lien  on  the  ship ;  a  lien  which  might 
be  enforced  in  rem  in  our  courts  of  admiralty,  even  if  the  bot- 
tomry bond  were,  as  it  certainly  is  not,  void  in  toto. 

The  next  objection  is,  that  the  supplies  and  advances  might 
have  been  obtained  upon  the  personal  credit  of  the  owners,  with- 
out |in  hypothecation.  Now,  the  necessity  of  the  supplies  and 
advances  being  once  made  out,  it  is  incumbent  upon  the  own- 
ers, who  assert  that  they  coUld  have  been  obtained  upon  their 
personal  credit,  to  establish  that  fact  by  competent  proofs, 
unless  it  is  apparent  from  the  circumstances  of  the  case.  Now, 
not  only  is  there  no  proof  to  this  effect  upon  the  record,  but  it 
is  fairly  repelled  by  the  testimony  of  the  master,  as  well  as  by 
the  other  circumstances  of  the  case.  When  the  ship  sailed  on 
her  voyage  from  Baltimore  for  Amsterdam,  she  was  exclusively 
owned  by  Delplat ;  and  she,  as  well  as  her  cargo,  a  great  part 
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of  which  was  also  owned  by  Delplat,  was  consigned  to  Yan- 
staphorst  and  company.  Delplat  failed  during  the  voyage; 
and  about  that  time  assigned  one  third  of  the  ship  to  Graf, 
aiid  the  other  two  thirds  to  other  persons.  The  cargo,  on  the 
ship's  arrival,  was  delivered,  pursuaat  to  the  consignment,  to 
Yanstaphorst  and  company,  and  certainly  could  not  be  right- 
fully withheld  from  them  under  the  bills  of  lading.  Delplat, 
after  deducting  all  his  consignments,  remained  in  debt  to  Yan- 
staphorst and  company,  in  about  nineteen  thousand  guilders. 
And  after  thc^  were  apprise  of  Delplat's  failure,  and  after  a 
negotiation  of  some  weeks  between  them  and  the  master  for 
advances,  they  declined  to  make  any  to  him;  and  be  was 
thus  compelled  to  obtain  them  elsewhere. 

It  is  wholly  immaterial  in  this  case,  whether  Yanstaphorst 
and  compaiq^  had  funds  in  their  possession,  which  ought  to  have- 
been  advanced  by  them  for  the  relief  of  the  ship.  ^  It  is  sufficiept 
to  justify  the  master,  that  be  could  not  obtain  them;  and  the 
nonexistence  of  funds^and  the  non  ability  to  get  at  them,  must, 
as  to  the  master,  be  deemed  to  be  precisely  equal  predicaments 
of  distress..  It  would  not  be  very  easy  to  convince  any  lender 
of  money,  that  he  could  safely  trust  to  the  personal  security 
of  an  insolvent  debtor;  and  dthough  Graf  was  not  involved 
in  the  failure  of  Delplat,<^et  his  title  was  acquired  on  the  eve 
of  Delplat's  failure,  and  did  not  appear  on  the  ship's  papera,  so 
that  a  cautious  lender  might  well  hesitate  as  to  the  ability  of 
the.  master  to  bind  Graf;  even  if  it  had  appeared,  which  it 
does  not,  that  Graf 's  credit  was  so  unquestionable  at  Amster- 
dam, that  his  personal  security,  given  by  an  acknowledged 
agent,  would  have  been  satisfactory.  But  the  truth  ib,  that 
the  master's  testimony  negatives  any  other  adequate  means  of 
supplying  the  ship's  necessities  without  resort  to  a  bottomry 
bond;  and  there  is  not  the  least  reason  to  suppose  that  he  did 
not  act  with  entire  good  faith,  and  from  a  consciousness  that 
funds  could  not  otherwise  be  obtained.  It  is  certainly  incum- 
bent on  the  owners,  if  they  assert  that  such  means  existed,  to 
give  some  solid  proofs  in  support  of  their  assertion. 

Then,  again,  it  is  objected  that  the  supplies  and  repairs 
were  in  the  first  instance  niaijle  upon  the  master's  credit.  But 
how  were  they  made?  There  is  not  a  tittle  of  proof  that  the 
material  men  originally  trusted  to  his  pecsonal  credit  exclun* 
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sively,  waiviug  the  iicu  which  the  foreign  law  would  give  <m 
the  ship  for  ihem,  or  the  general  responsibiUty  of  the  ownere. 
On  the  contrary,  they  might  well  trust  to  his  credit,  as  aaz- 
iliary  to  these  sources:  and  the  fact  that  the  master  ordered 
the  supplies  and  repairs  before  the  bottomry  bond  was  given, 
can  have  no  legal  effect  to  defeat  that  security,  if  they  were 
so  ordered  by  the  master,  upon  the  faith  and  with  the  intention 
that  a  bottomry  bond  should  ultimately  be  given  to  secure  the 
payment  of  them. 

In  truth,  in  cases  of  this  sort,  the  bottomry  bond  is  in 
practice  ordinarily  given  after  the  whole  supplies  and  repairs 
have  been  furnished,  for  the  plain  reason  that  the  advances 
required  can  rarely  be  ascertained  with  exactness  until  that 
period.  In  a  case  before  lool  Stowell,(a)  an  objecti<Ni  of 
a  similar  nature  was  taken,  viz.  that  the  advances  were  made 
before  the  bottomry  bond  was  taken;  but  that  learned  judge 
overruled  it,  and  said  that  it  was  sufficient  that  it  was  the 
understanding  of  the  parties  at  the  time  that  the  money 
should  t>e  secured  by  means  of  bottomry ;  and  that  it  was  of 
no  consequence  whether  the  money  was  advanced  at  once, 
and  the  bond  immediately  entered  into,  or  whether  the  master 
received  it  from  time  to  time  in  different  sums,  and  gave  a  bond 
for  the  whole  amount.  And  he  added,  what  is  very  signifi- 
cant under  the  circumstances  of  the  present  case,  that  the 
party  who  lent  the  money,  had  a  right,  by  the  maritime  law, 
to  detain  the  ship  and  cargo  until  the  debt  was  repaid;  and  it 
was  only  by  the  means  of  the  lx)nd,  that  the  owners  had  the 
benefit  of  (he  liberation  of  their  property. 

In  the  next  place,  it  is  objected  that  the  advances  were  for 
•a  voyage  not  authorized  by  the  owners:  that  the  original 
orders  were  for  the  master  to  get  a  freight  for  Baltimore  or 
New  Yoik,  and  if  he  could  not,  then  to  proceed  to  New  Or- 
leans ;  whereas  tlie  maister  broke  up  his  voyage  and  without 
any  freight  returned  to  Baltimore.  Now.,  it  may  be  admitted, 
that  if  a  bottomry  lender,  in  fraud  of  the  owners,  and  by  coo- 
nivance  with  the  master  for  improper  purposes,  advances  his 
money  on  a  new  voyage,  not  authorized  by  the  instructions  of 
the  owner,  his  bottomry  bond  may  be  set  aside  as  invalid. 

(a)  La  TMbel,  1  Dodson's  Rep.  273, 376. 
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Bui  there  is  no  pretence  to  say  that  if  the  master  does  deviate 
from  his  instructions,  without  any  participation  or  co-operation 
or  fraudulent  intent  of  the  bottomry  lender,  the  latter  is  to  lose 
his  security  for  his  advances,  bona  fide  made  for  the  relief  of 
the  ship's  necessities.  In  the  present  case  there  is  no  proof 
that  Vyfhius  ever  saw  the  master's  instructions ;  much  less, 
that  he  fraudulently  co-operated  with  him  in  a  wilful  disobe- 
dience of  the  orders  of  the  owner.  A  new  and  unexpected 
state  of  things  had  arisen.  The  owner  had  failed,  and  new 
owners  had  been  substituted,  with  some  of  whom  he  had  not 
had  any  communication.  Under  these  circumstances  he^ap- 
plied  for  advice  to  the  friends  of  his  former  owners,  and  they 
advised  him  to  return  home  ;  as  not  only  prudent  and  proper, 
but  as  required  by  the  change  of  ownership.  His  own  judg- 
ment coincided  with  theirs;  and  there  is  no  ground  to  assert 
that  he  did  not  act  with  entire  good  faith,  and  that  under  all 
the  circumstances,  the  course  adopted  by  him  was  not  discreet 
and  iSt  for  such  an  emergency.  To  set  aside  a  bottomry  bond 
given  under  such  circumstances,  would  be  to  impair  in  no 
small  degree  the  general  confidence  of  the  commercial  com- 
munity in  their  security;  and  would  overturn  the  great  mari- 
time policy  upon  wliich  they  have  been  hitherto  held  sacred 
and  pf ivileged  liens. 

We  have  thus  considered  the  principal  objections  urged 
against  the  bottomry  bond,  and  are  of  opinion  that  they  are 
unmaintainable.  The  consequence  is,  that  the  bond  must  be 
upheld  to  the  extent  of  the  property  pledged  for  the  security  of 
it.  It  has  been  said  that  the  seamen  have  a  prior  lien  on  the 
ship  for  their  wages,  and  that  the  amount  of  the  wages  ought 
first  to  be  deducted.  Undoubtedly  the  seamen  have  such  prior 
lien,  but  the  owners  are  also  personally  liable  for  such  wages ; 
and  if  the  bottomry  holder  is  compelled  to  discharge  that  lien, 
he  has  a  resulting  right  to  compensation  over  against  the 
owners,  in  the  same  manner  as  he  would  have  if  they  had 
previously  mortgaged  the  ship. 

But  in  strictness,  no  such  question  arises  on  the  present 
record.  Graf,  one  of  the  owners,  has  had  the  ship  delivered 
up  to  him  upon  an  appraisement,  at  the  value  of  eighteen 
hundred  dollars ;  and  he  has  given  a  stipulation  (iccording  to 
the  course  of  admiralty  proceedings,  to  refund  thai  value,  to* 
VOL.  vin — S  u 
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gether  with  damages,  interest  and  costs,  to  the  court.  He  » 
not  at  liberty  now  to  insist  that  the  ship  is  of  less  than  that 
value  in  his  hands;  or  that  he  has  discharged  other  liens 
diminishing  the  value  for  which  the  owners  were  personally 
liable,  in  solido,  in  the  first  instance. 

To'  the  extent,  then,  of  the  appraised  value  of  the  ship^ 
delivered  up^n  (he  stipulation,  the  owners  ace  clearly  Uable; 
for  she  was  pledged  for  the  redemption  of  the  deb^  and  they 
cannot  take  the  fund,  except,  cum  onere.  But  beyond  this 
there  is  no  personal  obligation  Upon  the  owners.  It  has  been 
correctly  remarked  by  lord  Stowell,(a)  that  the  form  of  bot- 
tomry bonds  is  different  in  different  countries;  and  so  is  their 
authority.  In  some  countiies  they  bind  the  owners ;  in  others 
not;  and  where  they  do  not,  even  though  the  terms  of  the 
bond  should  affect  to  bind  the  owners,  that  part  would  be  in- 
significant; but  it  would  not  at  all  touch  upon  the  e£Scicncy 
of  those  parts,  which  have  an  acknowledged  operation.  Id 
England-  and  America  the  established  doctrine  is,. that  the 
owners  are  not  personally  bound-,  except  to  the  extent  of  the 
fund  pledged  which  has  come  into  their  hands.  (6)  To  this 
extent,  indeed,  they  may  correctly  be  said  to  be  personally 
bound;  for  they  cannot  subtract  the  fund,  and  refuse  to  apply 
it  to  di$?charge  the  debt.  But  in  that  case  the  proceeding 
against  them  is  rather  in  the  character  of  possessors  of  the 
thing  pledged,  than  strictly  as  owners.  In  the  piesent  case, 
the  value  of  the  ship,  the  only  fund  out  of  which  payment  can 
be  made,  falls  far  short  of  a  full  payment  of  the  amount  due 
upon  the  bottomry  bond.  But  this  is  the  misfortune  of  the 
lender,  and  not  tlie  fault  of  the  owners.  They  a.renot  to  be 
made  personally  responsible  for  the  act  of  the  master,  because 
the  fund  has  turned  out  to  be  inadequate;  since,  by  our  law, 
he  had  no  authority  by  a  bottomry  bond  to  pledge  the  ship, 
and  also  the  personal  responsibility  of  the  owners.  The  con- 
sequence is,  that  the  loss,  ultra  the  amount  of  the  fund  pledged, 
must  be  borne  by  the  libellant. 

But  as  the  owners  have  had  the  full  benefit  of  the  bond 
under  the  appraisement  and  delivery  during  this  protracted 

(a)  The  Nelson,  1  Hag.  Adm.  R^p.  176. 

(b)  The  Tartar,  1  Ha^.  Adm.  Rep.  1,  13.  The  Nelson,  1  Haf.  Adm. 
Rep.  169, 176. 
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coQtroversy,  it  Is. but  reasonable  that  they  should  be  responsible 
for  interest  upon  the  appraised  value,  from  the  time  when  the 
delivery  upon  the  appr^sement  took  place. 

The  view  which  has  been  thus  taken  of  the  present  case, 
renders  it  wholly  unnecessary  to  consider  whether  a  decree  in 
personam  could  be  made  by  the  circuit  court  upon  a  libel  and 
proceedings  instituted  in  rem.  That  and  the  other  questions 
respecting  the  exercise  of  the  admiralty  powers  of  the  court, 
may  well  be  left  for  decision  when  they  shall  constitute  the 
very  points  in  judgment. 

The  decree  of  the  circuit  court  must  be  reversed ;  and  a 
decree  will  be  entered  conformable  to  the  opinion  of  this  court, 
to  be  canied  into  effect  by  that  court. 


This  cause  came  on  to  be  heard  oh  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland,  and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  declared  by  this  court,  that  the  bottomry  bond 
in  the  case  stated  is,  and  ought  to  be  held  valid  for  the  sum  of 
two  thousand  and  nine  hundred  dollars,  being  the  amount 
fiscertained  by  the  second  and  last  report  of  the  commissioners 
to  be  due  to  the  libellant  for  expenditures  and  advances  abso- 
lutely necessary,  and  jiiade  in  the  coui-se  of  the  iMtioZ  eiifiploy- 
ment  of  the  said  ship  Virgin,  and  also  for  the  additional  sum 
of  ten  per  cent,  the  maritime  interest  agreed  on,  and  payable 
by  the  terms  of  the  said  bottomry  bond,  amounting,  in  the 
whole,  to  the  "sum  of  three  thousand  one  hundred  and  ninety 
dollars,  and  that  the  said  libellant  is  entitled  to  the  said  last 
mentioned  sum,  with  interest  thereon,  at  the  rate  of  six  per 
cent,  from  the  commencement  of  the  present  suit  to  the  time 
when  the  decree  of  this  court  shall  be  carried  into  effect  by 
the  circuit  court.     And  it  is  hereby  ordered,  adjudged  and 
decreed  by  this  court  accordingly.     And  it  is  hereby  further 
ordered,  adjudged  and  decreed,  that  the  decrees  of  the  district 
and  circuit  courts,  so  far  as  they  differ  from  this  present  decree 
be,  and.  hereby  are,  reversed  accordingly.     And  this  court, 
further  proceeding  to  render  such  decree  as  the  circuit  court 
ought  to  have  rendered  in  the  premises,  it  is  further  ordered, 
adjudged  and  decreed,  that  the  said  claimant,  Graf,  do  forth* 
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with  pay  into  the  said  circuit  court  the  sum  of  eighteen  hiHi- 
dred  dollars,  being  the  amount  of  the  appraised  value  af  the 
said  ship  Virgin,  delivered  to  him  on  stipulation  as  in  the  pro- 
ceedings mentioned,  together  with  interest  thereon,  at  the 
rate  of  six  per  cent,  frpm  the  24th  day  of  March  1824,  whea 
the  same  was  delivered  to  him  on  stipulation  as  aforesaid,  udio 
the  day  when  the  same  sum  shall,  be  so  paid  into  (he  circuit 
court,  together  with  the  costs  of  the  district  and  circuit  courts; 
and  unless  he  shall  do  so  within  ten  days  after  the  said  circuit 
court  shall  require  the  same  to  be  done,  that  execution  do 
issue  in  due  form  of  law  upon  the  stipulation  aforesaid,  against 
all  the  parties  thereto.  And  upon  the  payment  of  such  6uni% 
then  that  the  claimants,  as  owners  of  the  said  ship  Virgio, 
be,  and  hereby  are  for  ever  exonerated  from  all  other  and 
further  payment  in  the  premises.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  this  cause  be  remanded  to  the  said 
circuit  court,  with  directions  to  carry  this  decree  forthwith 
into  effect. 
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Samuel  Hazard's  Administrator,  plaintiff  in  error  v. 
The  New  England  Marine  Insurance  Company. 

Insurance  wu  effected  in  Boeton,  Maerachatette,  on  the  ehip  Dtwn,  from 
New  York  to  the  Paeifio  opean,  on  a  whalings  yojage,  and  nntil  her  retnm. 
The  letter  brderingf  insurance  was  written  in  New  Tork,  hy  the  owner  of 
the  ehip,  who  resided  there  ;  and  the  ship  was  represented  to  be  a  <<  cop- 
pered ship.'!  The  ship,  on  the  outward  passa^  strnck  upon  a  rock  at  the 
Cape  de  Verd  Islandsi  and  knocked  off  a  part  of  her  false  keel,  bat  proceeded 
on  her  voyage  and  continued  croising,  and  encountered  some  heavy  weather, 
until  she  was  finally  compelled  to  return  to  the  Sandwich  Islands;  where 
•he  arrived  in  a  leaky  condition,  and  upon  examination  by  competent  sur- 
veyors she  was  found  to  be  so  entirely  perforated  by  worms  in  her  keel,  stem 
and  stem  post,  and  some  of  her  planks,  as  to  be  wholly  innavigable  :  and 
being  incapable  of  repair  at  that  place,  she  was  condemned  and  sold.  The 
Teseel,  on  her  outward  voyage,  had  put  into  St  Salvador,  and  both  at  the 
Cape  de  Verds,  and  at  St  Salvador,  her  bottbm  was  ezamiaed  by  swim* 
mere.  It  was  in  evidence,  that  the  terms  ''  a  coppered  ship,"  had  a  different 
meaning,  and  were  differently  understood  in  Boston  and  in  New  York. 
Held,  that  the  assured,  in  making  the  representation  in  the  letter,  was 
bound  by  the  usage  and  meaning  of  the  terms  contained  therein,  in  New 
York,  where  the  letter  was  written  and  his  ship  was  moored,  and  not  by 
thoee  of  Boston,  where  the  insurance  was  effected. 

Ineoranee.  A  representation  to  obtain  an  insurance,  whether  it  be  made  in 
writing  or  by  parol,  is  collateral  to  the  policy ;  and  as  it  must  always  influ- 
ence the  judgment  of  underwriters,  in  regard  to  the  risk,  it  must  be  sub- 
•tantially  correct.  It  differs  from  an  express  warranty ;  as  that  al  ways  makes 
a  pan  of  the  policy,  and  must  be  strictly  and  literally  performed. 

The  underwriters  are  presumed  to  know  the  nsages  of  foreign  ports  to  which 
insured  vewels  are  destined;  rJso  the  usages  of  trade,  and  the  political  con- 
dition of  foreign  nations.  Men  who  engage  in  this  businsBs  are  seldom 
ignorant  of  the  risks  they  incur ;  and  it  is  their  interest  to  make  themselves 
aoquainted  with  the  usages  of  the  different  ports  of  their  own  country,  and 
also  those  of  foreign  countries.  This  knowledge^is  essentially  connected 
with  iheir  ordinary  business ;  and  by  acting  on  the  presumption  that  they 
possess  it,  no  violence  or  injustice  is  done  to  their  interests. 

It  is  upon  the  representation  that  the  underwriters  are  enabled  to  calculate 
the  risk,  and  fix  the  amount  of  the  premium;  and  if  any  fact  material  to  the 
risk  be  misrepresented,  either  through  fraud,  mistake  or  negligence,  the 
policy  is  avoided.  It  is  therefore  immaterial  in  what  way  the  loss  may 
arise,  where  there  has  been  such  a  misrepresentation  as  to  avoid  the  policy. 

The  judge  of  the  circuit  court,  on  the  trial  of  the  case,  charged  the  jury,  that 
"  if  they  should  find  that  in  the  Pacific  ocean  worms  ordinarily  assaU  and 
enter  the  bottoms  of  vessels,  then  the  loss  of  a  vessel  destroyed  by  worms 
would  not  be  a  loss  within  the  policy."  By  ths  court :  In  the  form  in 
which  this  instruction  was  given,  there  was  no  error. 


568  SUPREME  COURT. 

[Haiard'B  AdminiBtrator  ▼.  New  England  Mar.  Ina.  Companj.] 

The  cironit  court  inatructed  the  jury,  "  that  if  there  waa  no  miarepraaantation 
in  regard  to  the  ahip,  and  ahe  aabatantiallj  corresponded  with  the  repta- 
aentation,  afiill  if  the  injury  which  occurred  to  the  yeaael  at* the  Cape  de 
y^rda  were  reparable,  and  could  have  been  repaired  there,  or  at  St  Sair 
yador,  or  at  any  other  port  at  which  the  Teaael  atopped  in  the  coorae  of  the 
▼oyage,  the  maater  waa  bound  to  haye  cauaed  auch  repaira  to  be  made,  if 
they  were  material  to  pr^yent  any  loaa.  And  if  he  omitted  to  make  aoeh 
repaira,  becauae  he  did  not  deem  them  neceaaary ;  and  if  by  aueb  neglect 
alone  the  aubaequent  loaa  of  the  ahip  by  worma  waa  occamoned,  the  undarw 
writerajare  not  liable  for  any  auch  loaa.*-  By  the  court:  If  the  loaa  by 
worma  ia  not  within  the  policy,  aa  haa  been  decided,  the  court  did  not  eir 
in  giying  thia  inatmction.  The  negligence  or  yigilance  of  the  maater 
would  be  of  no  importance  under  the  oiroumatancea,  in  regard  to  the  lia- 
bility of  the  underwritera.' 

IN  error  to  the  circuit  court  of  the  United  Stales  for  the  Massa- 
chusetts district. 

In  the  circuit  court,  an  action  of  assumpsit  was  instituted 
by  the  plaintiff  in  error»-as  the  administrator  of  Thomas  Haz- 
ard, deceased,  on  a  policy  of  insurance,  dated  S6tb  December 
1827,  whereby  the  defendants  caused  to  be  assured  Josiah  Brad- 
lee  &  Co.,  for  Thomas  Hazard,  Jiin.,  of  New  York,  fifteen 
thousand  dollars  on  the  ship  Dawti,  and  outfits  at  and  finom 
New  York  to  the  Pacific  ocean  and  elsewhere,  on  a  whaling 
voyage,  during  her  stay  and  fisliing,  and  until  her  return  to 
New  York,  or  port  of  discharge  in  the  United  States,  with  lib- 
erty, &c. 

The  declaration  contained  various  counts,  stating  a  total 
loss  of  the  tessel,  and  a  partial  loss  of  the  cargo,  and  also  a 
partial  damage  to  the  vessel  by  perils  of  the  seas. 

It  appeared  in  evidence,  that  the  vessel  sailed  on  the  S9th  of 
December  1827 ;  and  on  her  outward  passage  struck  upon  a 
rock  at  the  Cape  de  Verd  Islands,  and  knocked  off  a  pprtioo  of 
her  false  keel,  but  proceeded  on  her  voyage,  and  continued 
cruising,  and  encountered  some  heavy  weather,  until  she  was 
finally  compelled  to  return  to  the  Sandwich  Islands,  where  she 
arrived  in  December  1829,  in  a  very  leaky  condition  ;  and  upon 
an  examination  by  competent  surveyors,  she  was  found  to  be 
so  entirely  perforated  by  worms  in  her  keel,  stem  and  stem 
post,  and  some  of  her  planks,  as  to  be  wholly  innavigable ;  and 
being  incapable  of  repair  at  that  olac^  she  was  condemned  and 
sold. 

It  also  appeared  in  evidence,  that  after  the  vessel  sustained 
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the  injury  at  the  Cape  de  Yerds,  she  put  into  St  Salvador ;  and 
that  both  at  the  Cape  de  Yerds,  and  at  St  Salvmlor,  the  bottom 
oi  the  ship  was  examined  by  swimmers. 

The  defence  to  the  action  was  rested  on  the  foUowing 
grounds. 

1.  That  there  was  a  misrepresentation  of  a  fact  material  to 
the  risk,  in  the  application  n^e  for  the  insurance,  which  was 
by  letter,  and  in  which  the  viesBel  was  repr^iented  to  be  a  cop- 
pered ship.  It  being  alleged  by  the  defendants,  that  by  the 
terms  '^coppered  ship,"  applied  to  a  vessel  destined  upon,  a 
whaling  voyage  in  the  Pacific  ocean,  it  would  be  understood, 
according  to  the  usages  of  insurance  in  Boston,  that  the  sides 
and  bottom  of  her  keel  were  covered  with  copper ;  and  they 
adduced  evidence  to  prove  this  position,  and  ako  that  the  keel 
of  this  vessel  was  not  so  covered. 

And  upon  this  point  the  plaintiff  produced  evidence  to  prove 
that  the  keel  was  so  covered,  or  if  not,  that  it  was  nevertheless 
covered  with  leather,  and  which  was  alleged  to  afford  an 
equally  permanent  and  effectual  protection  against  worms. 

The  letter  referred  to  was  as  follows : 

J^ew  Yarky  TwelftMfnonth  22,  1827. 

JosiAH  Bradlee  &  Co.,  Boston. 

Respected  Friends:— My  ship,  the  Dawn,  of  New  York, 
Henry  Gardiner  master,  is  now  nearly  ready  for  sea,  and  will 
probably  sail  in  the  course  of  next  week  on  a  whaling  voy- 
age to  the  Pacific  ocean  and  elsewhere.  I  wish  you  to4iave 
twenty-five  thousand  dollars  insured  for  my  account,  on  the 
ship  and  outfit,  the  ship  valued  at  fifteen  thousand  dollars,  and 
the  outfit  valued  at  ten  thousand  dollars,  each  subject  to  its 
own  average — the  outfit  to  be  transferred  to  my  share  of  the  oil, 
which  will  be  about  two-thirds  of  the  oil,  as  fast  as  it  shall  be  ob- 
tained ;  the  oil  valued  at  sixty  cents  a  gallon.  If  any  part  of  the 
oil  should  be  sent  home  by  any  other  vessel  or  vessels,  that  part 
of  the  oil  not  to  be  deducted  from  the  sum  insured  on  the  out- 
fit. Our  ships  sometimes' take  pil  on  their  outward  passage, 
and  wish  to  send  it  home ;  therefore  you  will  please  to  have  it 
stipulated  in  the  policy  for  liberty  to  do  it,  and  also  for  liberty 
to  stop  from  time  to  time  to  procure  refreshments,  as  is  usual 
and  customary  on  such  voyages.  This  is  the  same  ship  that 
you  had  insured  for  me  in  Boston  some  years  since.     I  will  only 
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observe,  that  I  believe  her  to  be  one  of  the  strongest  and  best 
ships  in  the  whole  fishery:  she  has  been  ne^«y  coppered  to 
light  water  mark,  above  which  she  is  sheathed  with  leather  to 
the  wales,  and  fitted  in  every  respect  in  the  best  manner,  and 
commanded  by  an  experienced,  capable  and  prudent  roaster, 
which  entitles  her  to  be  insured  at  as  low  a  premium  as  any 
ship  in  that  business.  Tou  got  her  insured  for  me  the  last 
tii::e,  on  a  similar  voyage,  against  all  risks,  for  six  per  cent, 
although  I  understand  that  premiums  have  risen  a  little  in 
Boston.  I  can  but  hope  that  you  will  be  able  to  get  this  assur- 
ance  effected  at  six  and  a  half  or  seven  per  cent — ^indeed  I  should 
not  be  willing  to  give  more  than  eight  per  cent..  Hoping  to 
hear  from  you  soon  op  the  subject  of  this  insurance,  I  remain, 
with  great  respect,  your  assured  friend, 

Thomas  Hazabd,  Jun. 
The  plaintiff  also  gave  in  evidence  a  letter  from  his  intestate, 
of  which  the  following  is  a  copy. 

JVIno  Yorkj  Eig)Uh  moiUh  SO,  1824. 
JosiAH  Bradlee  &  Co. 

Esteemed  Friend : — My  ship,  'the  Dawn,  of  New  York, 
John  H.  Butler  master,  sailed  yesterday  morning  on  a  whal- 
ing voyage  to  the  Pacific  ocean  and  elsewhere.  I  wish  you 
to  have  twenty-five  thousand  dollars  insured,  provided  you 
can  get  it  effected  at  seven  per  cent  or  under.  This  ship  is 
about  three  hundred  and  twenty-seven  tons,  built  in  this  city, 
of  excellent  materials  ;  is  between  seven  and  eight  years  old, 
copper  fastened,  newly  sheathed  with  wood,  which  was  put  on 
with  composition  nails,  and  then  sheathed  over  the  wooden 
sheathing  with  sole  leather,  which  was  also  put  on  with  com- 
position nails.  Bhip  valued  at  fifteen  thousand  dollars,  and 
-the  outfit  at  ten  thousand  dollars,  each  subject  to  its  own  aver- 
age ;  the  latter  to  be  transferred  to  the  oil  as  fast  as  it  may  be 
obtained  (say  my  proportion,  which  will  be  about  two-thirds  of 
all  ihcii  may  be  obtained),  the  same  to  be  valued  at  forty  cents 
per  gallon  ;  if  part  should  be  sent  home  by  any  other  vessel  or 
vessels,  that  part  not  to  be  deducted  from  the  amount  insured 
on  the  outfit.  Sometimes  our  ships  take  oil  between  here  and 
the  Cape  de  Verd  Islands,  and  wish  to  send  it  home  ;  therefore 
I  wish  you  to  stipulate  in  the  policy  for  liberty  to  do  it     Hop- 
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ing  to  hear  from  you  soon  on  the  subject  of  this  letter,  I  remain, 
your  assured  and  very  respectful  friend, 

Thomas  Hazard,  Jun. 

P.  S.  It  must  be  stipulated  in  the  policy  that  the  ship  have 
liberty  to  slop  for  refreshments,  as  is  usual  and  customary  on 
such  voyages. 

The  evidence  was  submitted  to  the  jury  under  the  following 
charge,  by  thc^  presiding  judge  of  the  circuit  court. 

That,  as  to  the  objection  taken  (o  the  plaintiiTs  right  of  re- 
coveiy,  upon  the  ground,  that  there  was  no  sufficient  abandon- 
ment made  out,  whatever  might  be  his  opinion  of  the  validity^ 
of  the  objection,  he  should,  for  the  purposes  of  the  trial,  rule,' 
and  he  accordingly  didrule,  that  under  all  the  circumstances  of 
the  case,  the  abandonment  was  sufficient  in  point  of  law.  2. 
That  the  representation  and  facts  stated  in  that  letter  (the 
letter  of  the  plaintiflPs  intestate  to  his  agents,  left  with  the  de- 
fendants at  the  time  application  was  made  for  insurance),  so 
far  as  they  were  material  to  the  risk,  must  be  substantially 
true :  that  if  the  ship  was  not  coppered,  as  stated  in  that  letter ; 
and  the  ship  did  not,  in  that  respect,  correspond  with  the  repre- 
sentation, and  the  difference  between  the  facts  and  the  repre- 
sentation was  material  to  the  risk,  then  the  plaintiff  was  not 
entitled  to  recover  upon  the  policy :  and  he  left  the  facts  as  to 
representation  and  the  materiality,  to  the  jury.  That,  in 
ascertaining  whether  the  vessel  was  coppered,  it  was  for  the 
jury  to  determine  what  constitutes  a  "coppered  ship;"  and  if 
the  jury  should  find  from  the  testimony,  that  in  order  to  con- 
stitute what  is  called  a  coppered  ship,  the  bottom  of  the  keel, 
and  the  sides  of  the  keel,  as  well  as  the  sides  of  the  vessel, 
must  be  coppered  ;  and  they  should  further  find  that  this 
vessel  was  not  so  coppered,  and  the  deficiency  was  material  to 
the  risk:  then  there  was  not  a  compliance  with  the  terms  of  the 
letter  left  with  the  underwriters,  and  tlie  underwriters  were 
not  liable  upon  the  policy.  Or,  if  they  should  find  ttiat  a  ship 
coppered  on  her^sides,  and  also  on  the  sides  of  the  keel,  and 
not  on  the  bottom  of  the  keel  or  false  keel,  would  meet  the  rep- 
resentation of  a  coppered  ship  on  other  voyages,  but  that  in 
whaling  voyages  in  the  Pacific  ocean,  the  usual  and  customary 
mode  is  to  copper  the  bottom  of  the  keel  or  false  keel;  and  it  is 
understood  by  underwriters,  when  application  is  made  for  insur- 
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aoce  on  such  voyages,  that  vessels  are  so  coppered,  unless  the 
contrary  is'stated ;  then,  inasmuch  as  the  letter  applying  for 
insurance  is  an  application  for  insurance  of  a  vessel  on  a  whal- 
ing voyage  in  the  Pacific  ocean,  the  underwriters  had  a 
right  to  consider  the  representation  in  the  letter  as  describing 
the  vessel  as  coppered,  in  the  manner  in  which  vessels  are  usu- 
ally coppered  for  such  voyages :  and  if  the  ship  was  not  so 
coppered,  and  that  deficiency  was  material  to  the  risk,  the 
terms  of  the  letter  were  not  complied  with,  and  the  defendants 
were  not  bound  by  the  policy. 

1st.  The  court  further  charged,  that  in  atoertaining  what 
is  to  be  understood  as  a  coppered  ship  in  applications  for  insur- 
ance on  a  voyage  of  rhis  nature,  the  terms  of  the  application 
are  to  be  understood  according  to  the  ordinary  sense  &nd  usage 
of  those  terms  in  the  place  where  the  insurance  is  asked  for 
and  made ;  unless  the  underwriter  knows  that  a  different  sense 
and  usago  prevail  in  the  place  in  which  the  ship  is  then  lying, 
and  in  which  the  owner  resides,  and  from  which  he  writes 
asking  for. the  insurance  ;  or  unless  the  underwriter  has  some 
other  knowledge  that  the  owner  uses  the  words  in  a  difierent 
sense  and  usage  fi-om  that  which  prevail  in  the  place  where 
tne  insurance  is  asked  for  and  made* 

2d.  The  court  further  charged  the  jury,  that  although  the 
terms  of  the  letter  applying  for  insurance  were  not  to  be  con- 
sidered a  technical  warranty,  yet,  if  the  coppering  of  the  ship 
as  stated  in  the  letter  on  which  the  insurance  was  made,  was 
substantially  untrue  and  incorrect  in  a  point  material  to  the 
risk  ;  such  a  misrepresentation  would  discharge  the  underwri- 
ters, although  the  ship  was  partially  coppered,  and  although 
the  loss  did  not  arise  from  any  deficiency  in  the  coppering. 

Sd.  The  court  further  charged  ihe  jury,  that  if  there  was  no 
misrepresentation  in  regard  to  the  ship,  and  she  substantially 
corresponded  w!;h  the  representation;  still,  if  the  injury  which 
occurred  at  the  Cape  de  Verds  was  reparable,  and  could  have 
been  repaired  there  or  at  St  Salvador,  or  at  any  other  port  at 
which  the  vessel  stopped  in  the  course  of  the  voyage,  the  mas- 
ter was  bound  to  have  caused  such  repairs  to  be  made,  if  they 
were  material  to  prevent  any  loss.  And  if  he  omitted  to  make 
such  repairs,  because  he  did  not  deem  them  necessary;  and  if, 
by  such  neglect  alone,  the  mihmqueni  Iofb  of  the  ship  by  worms 
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was  occasioned,  the  underwriters  are  n6t  liable  for  any  such 
loss  so  occasioned. 

4tb.  The  court  further  charged,  that  if  the  jury  should 
find,  th(^t  in  the  Pacific  ocean,  worms  ordinarily  assail  and 
enter  the  bottoms  of  vessels,  then  the  loss  of  a  vessel  destroyed 
by  worms  would  not  be  a  loss  within  the  policy. 

5tb.  The  court  further  charged,  that  as  the  decisions  of  the 
courts  in  Massachusetts  had  established  that  damage  arising 
from  injury  by  worms  was  not  a  loss  within  the  policy ;  the  under- 
writers in  Boston  must  be  deemed  as  contracting  in  reference 
to  those  decisions,  and  not  liable  for  lossess  from  that  cause. 

The  court  further  charged  the  jury,  that  if  in  consequence  of 
the  injury  sustained  at  Port  au  Praya,  in.  the  Cape  de  Yerds, 
the  false  keel  was  torn  ofl^  whereby  the  vessel  became  exposed 
to  the  action  of  the  worms,  and  that  they  thereby  obtained  en- 
trance and  destroyed  the  vessel,  that  the  loss  would  not  come 
within  the  policy;  it  being  a  consequential  injurjc,  against 
which  underwriters  are  not  considered  as  taking  the  risk. 

The  counsel  for  the  plaintiflf  called  upon  the  court  to  charge 
upon  the  two  following  points ;  That  if  the  jury  believed  that 
the  underwriters  would  not  have  charged  a  higher  rate  or  pre- 
mium if  the  vessel  had  been  correctly  represented  than  they  did 
charge,  and  that  the  insured  had  not  intentionally  misrepre- 
sented the  facts;  then  the  representation  contained  in  the  letter 
is  not  material,  and  does  not  defeat  the  policy.  Second,  if  they 
believed  that  the  object  of  coppering  the  bottom  of  the  keel  is 
to  protect  it  against  worms,  and  if  they  also  believed  the  leather 
an  equal  protection,  and  was  put  on ;  in  that  case  the  letter 
would  not  be  considered  a  material  misrepresentation. 

!•  The  court  refused  to  direct  the  jury  in  the  terms  stated : 
but  upon  this  point  did  direct  the  jury,  that  if  the  fact  was  not 
material  to  the  risk,  and  would  not  have  varied  the  conduct  of 
the  underwriters,  either  as  to  the  premium  of  insurance,  or  as 
to  the  underwriting  at  all,  if  the  fact  had  been  correctly  repre- 
sented, and  the  insured  had  not  intentionally  misrepresented 
the  facts;  then  the  misrepresentation  will  not  prevent  the  in- 
sured from  a  recovery  in  this  case,  or  defeat  the  policy. 

9.  The  court  refdsed  to  give  the  directions  in  the  terms 
stated ;  but  upon  this  point  directed  the  jury,  tliat  if  the  object 
of  coppering  the  bottom  of  the  keel  was  to  protect  it  against 
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worms,  and  if. they  believed  that  leatheL^is  an  equal  proCeetion, 
still  if  the  fact  was,  that  the  letter  of  instructions  did  contain  a 
representation  which  was,  and  must  baye  been  understoody  as 
representing  that  the  keel  wascoppered ;  and  if  that  fitcl  was 
material  to  the  risk,  and  might  have  induced  the  underwriters 
to  ask  a  higher  premium,  or  not  to  have  underwritten  at  all ; 
then  the  misrepresentation  of  its  being  copper,  when  it  was 
leather,  would  avoid  the  policy.  But  if  jt  was  not  a  fact  ma- 
terial to  the  risk,  and  would  not  have  changed  the  conduct  of 
the  underwritjsrs,  either  as  to  underwriting  at  all,  or  in  asking 
a  higher  premium ;  then  the  misrepresentation  would  not  avoid 
the  policy. 

The  counsel  for  the  plaintiff  excepted  to  the  charge  of  the 
court,  on  the  points  above  stated ;  and  the  jury  having  rendered 
a  verdict  in  favour  of  the  defendants,  the  court  entered  judg- 
ment thereou  ;  and  the  plaintiff  prosecuted  this  writ  of  error. 

The  caser  was  argued  by  Mr  Selden,  for  the  plaintiff  in  error ; 
and  by  Mr  Loring,  with  whom  was  Mr  Webster,  for  the  de- 
fendants. 

Mr  Selden,  for  the  plaintiff  in  error^  contended,  that  the 
charge  of  the  court  was  erroneous  on  all  the  points  operating 
against  the  claim  on  the  underwriters. 

Upon  the  evidence  in  the  case  he  argued,  that  it  was  by  no 
means  clear  that  ^'a  coppered;  vessel,"  in  the  interpretation 
given  to  the  terms  by  the  underwriters  in  Boston,  required  that 
the  coppering  should  extend  over  the  false  keel.  The  testi- 
mony upon  this  point,  in  reference  to  vessels  engaged  in  the 
trade  of  the  Pacific  ocean,  and  sailing  from  Boston,  was  con- 
tradictory ;  while  it  was  fully  shown  by  tlie  evidence  of  wit- 
nesses examined  in  New  York,  that  ^*.a  coppered  ship"  was  not 
required  to  be  coppered  in  any  other  manner  than  that  in  which 
the  Dawn  was  coppered. 

The  charge  of  the  court  is  erroneous  where  it  adopts  the 
rule  to  be,  that  the  interpretation  of  the  letter  requesting  insur- 
ance is  to  be  such  as  the  terras  used  in  it  are  understood  at  the 
place  where  insurance  is  made.  The  letter  for  insurance  was 
in  this  case  written  in  New  York,  and  it  is  to  be  understood 
as  it  would  be  in  New  York.    The  court  excluded  the  inquiry 
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89  to  the  meaniDg  of  **  a  coppered  ship*'  in  the  port  of  New 
York. 

Underwriters  are  presumed  to  know  the  usages  and  customs 
of  all  the -places  from  or  )o  which  they  make  insurancea  In 
this  case  the  representation,  according  to  the  custom  and  usage 
in  the  port  of  New  York,  was  faithfully  correct 

Nor  could  any  charge  of  concealment  be  made,  as  the  letter 
of  the  owner  of  the  Dawn  waeT  put  into  the  possession  of  the 
underwriters ;  and  that  letter  describes  the  ship  to  be  what  in 
point  of  fact  she  was.  There  is  not  a  pretence  of  intentional, 
misrepresentation.  Upon  these  principles  were  cited,  Hughes 
on  Insurance  366,  S51 ;  5  Barn,  and  Aid.  2S8;  4  Wendall  76; 
1  Peters's  C.  C.  R.  160;  1  Wash.  C.  C.  R.  219;  1  Binn.  341. 

8.  It  is  not  contended  that  if  it  ha^  been  known  to  the 
assured  that  the  interpretation  of  the  words  describing  the  ship 
as  a  coppered  ship,  was  different  in  Boston  from  that  which 
prevailed  in  New  York,  the  difference  should  not  have  been 
admitted ;  and  the  description  of  the  vessel  should  have  stated 
with  more  precision  the  manner  in  which  she  was  coppered. 
But  no  such  information  was  in  the  possession  of  the  assured ; 
and  he,  as  well  as.  his  agents,  acted  in  perfect  good  faith. 
Upon  the  charge  of  misrepresentation  in  the  description,  the 
counsel  contended,  that  it  should  have  been  shown  on  the  part 
of  the  underwriters,  as  there  was  no  allegation  of  mala  fides^ 
that  the  facts  said  toliave  beeq  misrepresented,  materially  con- 
tributed to  effect  the  loss. 

The  proposition  laid  down  in  the  charge  of  the  court  is  too 
broad.  The  rules  of  law  relative  to  contracts  of  insurance, 
do  not  differ  so  widely  from  the  rules  relative  to  ordinary 
contracts.  Those  rules  in  reference  to  other  contracts  are,  that 
all  that  passed  before  the  contracts  shall  not  be  considered. 
Unless  when  fraud  is  charged,  a  party  cannot  go  back  to  the 
state  of  things  before  the  contract  was  made.  Recently,  the 
dispobition  of  courts  has  been  to  assimilate  the  principles  of 
law  operating  on  contracts  of  insurance  to  the  law  of  other 
contracts. 

The  rule  claimed  for  the  plaintiff  in  error  applies  in  all  the 
dass  of  cases  where  the  party  has  acted  under  a  want  of  know- 
ledge,  and  without  any  fraud.  This  is  now  the  established 
principle.    The  court  will  always  say,  that  in  all  cases  the 
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injury  must  have  been  the  consequeitce  of  the  very  fact  repre- 
sented. But  by  the  rule  laid  down  in  the  charge  of  the  court 
in  this  case^  from  its  generality  and  breadth,  the  underwriter 
would  be  discharged  in  case  of  any  deficiency  of  outfit,  although 
afterwards  supplied.  Cited,  1  Moody  and  Neale's  Rep.  367 ; 
22  Common  Law  Rep.  SS7;  Hughes  on  Insurance  348 ;  Doug- 
las's Rep.  238 ;  8  Wendall's  Rep.  163. 

3.  The  master  of  the  ship  should  have  made  the  repairs 
required  in  consequence  of  the  accident  to  the  ship ;  and  if  he 
did  not  make  them,  the  underwriters  are  not  discharged  in 
consequence  of  his  neglect  to  have  the  repairs  made. 

It  is  contended  that  after  the  injury  happened,  the  master 
became  the  agent  of  the  underwriters,  as  well  as  of  the  assured, 
for  the  purpose  of  making  the  necessary  repairs.  This  was 
most  certainly  the  case  in  the  present  controversy,  as  the  judg- 
ment of  the  master  was  exercised  upon  Ihe  subject  of  the 
repairs,  and  as  they  might  have  been  considerable.  The 
master  thought  the  interests  of  the  assurers  were  promoted  by 
the  course  he  pursued ;  but  the  charge  of  the  court  denies 
the  right  of  the  master  to  exercise  his  discretion,  and  denies  to 
the  plaintiff  the  benefit  of  this  principle  of  the  law  of  insurance. 
From*  the  period  of  the  accident  this  agency  existed ;  and  the 
assured  is  not  to  be  subjected  to  the  consequences  of  its  not 
having  been  properly  used.  This  rule  does  not  exten4  to  the 
cases  in  which  the  technical  rules  relative  to  abandonments 
prevail.  The  authorities  show  that  the  contract  of  the  owner 
is  fulfilled  when  he  provides  a  competent  master ;  and  sustain 
the  principle  that,  under  such  circumstances  as  those  of  the 
case  before  the  court,  the  master  is  tlie  agent  of  all  the  parties 
to  the  contract  of  insurance.  Cited,  2  Barn,  and  Aid.  82; 
Phillips  on  Ins.  249;  7  Barn.and  Creswell  794;  5  Barn,  and 
Aid.  171. 

4.  As  to  the  point  whether  a  loss  caused  by  the  destruction 
of  the  vessel  by  worms  is  within  the  policy,  it  was  argued,  that 
but  one  case,  otlier  than  that  decided  in  Massachusetts,  sus- 
tained the  principle  claimed  for  the  underwriters  in  this  case; 
that  was  the  case  in  1  Espin.  Rep.  444.  The  vessel  was 
engaged  in  the  slave  trade,  and  the  destruction  was  produced 
by  her  lying  in  the  rivers  in  Africa.  Her  death  wound  was 
received  during  that  time.    But  in  this  case  the  injury  from 
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'worms  took  place  while  the  ship  was  on  the  high  seas,  in  the 
regular  prosecution  of  the  voyage  insured.  The  loss  was  the 
consequence  of  her  navigating  the  Pacific  ocean.  The  de- 
struction  was  not  from  the  age  of  the  vessel,  but  by  a  cause 
which  operates  on  new  as  well  as  old  ships. 

The  authorities  upon  the  law  of  insurance  do  not  sustain 
the  position  laid  down  by  the  circuit  court  in  the  charge  to  the 
jury.  The  case  of  Martin  v.  The  Salem  Insurance  Company, 
S  Mass.  Rep.  424,  is  imperfect ;  and  does  not  establish  the 
general  principle.  It  rests  upon  the  case  in  Espinasse,  cited ; 
and  the  injury  occurred  while  the  vessel  was  at  the  wharf, 
detained  by  the  epnbargo.  The  loss  by  worms  has  been  likened 
to  one  sustained  by  rats,  but  the  cases  are.  dissimilar.  In 
reference  to  the  liability  of  underwriters  for  such  losses,  the 
cases  are  contradictory.     Cited,  1  Binn.  592 ;  4  Camp.  203. 

Abbott  on  Shipping  does  not  class  this  among  the  losses'for 
which  the  assurers  are  not  liable.  Abbott  257.  In  2  Caines 
85,  Judge  Livingston  disapproves  of  the  decision  in  Rohl  v. 
Parr,  1  Esp.  444. 

Mr  Loring,  for  the  defendant. 

The  first  question  presented  for  the  consideration  of  .the  court, 
is  one  involving  the  principles  of  verbal  construction.  The  de- 
fendants  maintain,  that  the  ruling  of  the  court  was  correct ; 
that  the  terms  **  coppered  ship,"  are  to  be  understood  according 
to  the  usage  and  sense  prevailing  in  the  place  where  the  insur- 
ance was  asked  for,  and  the  contract  was  made,  and  to  be 
performed. 

The  fundamental  principle  of  verbal  construction  is,  that 
words  are  to  be  understood  in  that  sense  in  which  the  party 
using  them  supposes  that  the  party  to  whom  they  are  addressed 
receives  them. 

The  position  laid  down  by  the  court,  seems  a  necessary  co- 
rollary of  this  general  proposition  ;  for  the  party  using  terms 
to  another,  in  a  place  in  which  he  knows  that  a  distinct  mean- 
ing obtains,  must  presume  that  to  him  such  will  be  their  only 
import.  If  he  knows  that  they  admit  two  or  more  senses,  he 
either  knows  that  the  party  to  whom  they  are  addressed  will 
construe  them  in  one  rather  than  in  the  other,  or  is  bound  to 
exi^in  the  meaning;  and  if  he  is  ignorant  of  any  meaning  dif- 
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fering  from  Ihat  in  whicli  he  underetands  them,  he  should  abide 
the  consequences,  if  the  other  p^rty,  honestly  and  without  fault 
IS  misled  ;  for  the  writer  is  the  author  of  the  mistake,  however 
inadvertently*  And  in  this  particular,  the  case  might  be  Ittc- 
ened  to  that  of  an  inadvertent  trespass,  in  which  the  party 
occasioning  the  damage  if  bound  to  make  indemnity,  however 
unintentional  may  have  been  the  act 

In  the  case  at  bar,  if  the  plainiiiTs  testator  honestly  U86d  the 
words  in  one  sense,  and  the  defendants  as  honestly  understood 
them  inanother,'  there  was  a  mutual  mistake,  and  therefore  do 
contract  between  them :  and  the  case  is  analogous,  if  not  simi* 
lar  to  that  of  an  inadvertent  and  innocent  mi8represe.ntation,.dr 
concealment  of  a  fact  material  to  the  risk  ;.in  which,  acooiding 
to  the  established  principles  regulating  the  cpptiact  ef  insur- 
ance, the  policy  is  held  void.  Numerous  cases  have  beea.  de- 
cided, illustrative  of  the  application  of  this  principle.  Thua,  if 
a  bill  of  exchange  for  a  given  number  of  pounds  be  drawn  in 
London  or  Dublin  or. Bermuda,  an4  the  currency  be  net  speci- 
fied, it  will  be  payable  in  Irish  or  Bermudian  curreney,  and.  not 
in  pounds  sterling.  Bo  in  cases  of  contracts  made  between 
parties  resident  in  different  countries,  in  which  a  diCferecice  of 
weight  Or  measure  prevails,  they  must  be  construed  acconlhig 
to  the  import  of  the  terms  in  that  country  where  the  contraei 
is  to  be  perfornied;  although  the  party  residing  in  the  other 
may  have  b^en  ignorant  of  such  difference.  Potter -v.  Brown» 
5  East  130 ;  Bridge  v.  Wain,  1  Stark.  Rep.  604 ;  Kearney  y. 
King,  2  Barn,  and  Aid. ;  Benson  v.  Schneider,  7  Taunt  87t ; 
Burrows  v.  Jenins,  2  Strange  733. 

In  reply  to  the  position  taken  by  the  plaintiff^soounsd,  .that 
the  rule  laid  down  by  the  court  is  not  applicable,  because  the 
terms  in  question  were  not  used  in  the  policy,  but  in  a.  oot* 
lateral  paper ;  it  is  submitted,  that  the  paper  referred  to^  being 
the  written  representation  upon  which  the  insurance  was  jaj^ 
plieU  for,  was  the  basis  of  the  whole  contract,  and  can  with  no 
more  propriety  be  termed  collateral  than  would  be  the  fouoda* 
tion  of  a  building  in  reference  to  tb^  superstructure. 

It  is  said,  that  because  the  letter  was  written  in  New  York^ 
it  is  to  be  understood  as  the  terms  are  there  used. .  But  if  ii 
was  written,  it  was  not  to  be  read,  nor  underBtood^  nor  acted 
upon  there,  but  in  Boston.     If  the  plaintiff's  testator,  instead 
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of  writing,  had  applied  pereonally,  and  used  the  language  in 
the  city  of  Boeton,  it  is  believed  that  the  rule  laid  down  by  the 
court  would  be  esteemed  correct;  and  it  is  not  perceived  that 
there  is  any  substantial  difference  between  the  two  cases. 

It  is  asked  by  the  plaintiff's  counsel,  what  would  have 
been  the  consequence  if  the  question  before  the  court  had  come 
up  in  the  form  of  one  of  seaworthiness  instead  of  one  of  con* 
fltruction,  and  it  had  been  proved  that  this  vessel  was  seawor- 
thy for  the  voyage,  according  to  the  understanding  of  merchaptp 
in  New  York,  though  not  so  considered  in  Boston  1  The  an- 
swer is  obvious.  Admitting,  that  in  such  case  the  insurers 
would  be  liable,  because  by  underwriting  a  New  York  ship- 
they  niust  be  presumed  to  have  known,  or  been  willing  to  take 
the  risk  of  such  preparation  as  is  usual  in  that  port ;  still,  such 
a  view  does  not  cover  the  case  at  bar.  For  here  the  questioD 
is  one  ot  representation  concerning  a  particular  fact  affecting 
the  seaworthiness  of  the  vesseL  which  the  insured  was  not 
bound  lo  make,  but  which,  tf  made,  must  be  strictly  true. 
And  if  it  prove  otherwise,  and  be  of  a  fiict  affecting  the  risk, 
the  policy  is  void,  although  the  vessel  might  have  been  sea- 
worthy. 

If  there  is  a  material  difference  between  a  leathered  and  a 
coppered  keel,  and  the  insured  represented  it  to  be  coppered, 
when  in  ftict  it  was  covered  with  leather;  it  is  not  the  less  a 
misrepresentation,  though  both  be  seaworthy.  So  that  the 
question  rests  wholly  upon  the  inquiry  as  to  what  is  the  proper 
construction  of  the  particular  terms  used,  without  reference  tp 
the  question  of  seaworthiness. 

Again,  it  was  urged,  that  insurers  are  bound  to  know  the 
usages  of  trade,  and  of  course  to  know  the  meaning  of  the 
terms  used  in  trade.  It  is  conceded  that  they,  are  bound  to 
know  the  usages  of  trade  affecting  the  risks  which  they  assume ; 
and  it  may  also  be  admitted,  that  they  are  bound  to  know  the 
ordinary  meaning  of  the  terms  used  in  their  contracts ;  but 
they  are  only  bound  to  know  them  as  used  in  those  places 
where  the  c<ontract  U  madCf  and  to  be  perfarmedi  I^  in  this 
case,  at  the  time  when  the  letter  was  written,  there  had  been 
a  difference  in  the  currency  between  New  York  and  Massachu- 
setts, so  that  a  dollar  in  the  former  was  worth  ninety  cents 
only,  while  in  the  latter  worth  an  hundred,  the  plaintiflTs  tes- 
VIII.— S  w 
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tator  would  not  have  been  content  to  have  the  terms  used  in 
the  proposal,  construed  according  to  their  meaning  in  New 
York. 

The  second  objection  taken  by  the  plaintiff,  is  to  the  rule 
laid  down  by  the  court,  that  the  misrepresentation  of  a  fact 
material  to  the  risk,  defeats  the  policy,  although  the  subject  of 
such  misrepresentation  may  not  have  contributed  to  the  loss. 
This  rule  of  law  has  been  so  long  established,  and  has  been  so 
universally  recognized,  that  it  is  more  properly  to  be  considered 
as  an  axiom  or  postulate  in  the  law  of  insurance,  than  a  sub- 
ject for  argument. 

The  comments  of  the  plaintiff's  counsel  upon  the  evidence 
to  this  point,  are  believed  to  be  irrelevant ;  for  the  fact  of  the 
misrepresentation  of  a  circumstance  material  to  the  risk  being 
established,  we  are  stopped  in  limine,  we  cannot  go  farther  to 
argue  what  effect  the  want  of  copper  upon  the  keel  might  or 
might  not  have  had  upon  the  interest,  or  rights,  or  obligations 
of  the  parties ;  for  there  are  no  rights,  nor  obligations,  nor  par- 
ties; there  was  no  contract.  That  this  rule  has  been  univer- 
sally recognized,  appears  by  all  the  elementary  writers.  I. 
Marsh,  on  Ins.  453— 456  ;  Hughes  S45;  PhillipsiBO— 111 ;  8 
Kent's  Comm.  2S0  ;  Lynch  v.  Hamilton,  3  Term  Rep. ;  Lynch 
V.  Dunsfort,  14  East  394. 

But  the  plaintiff  relies  upon  the  case  of  Kinn  v.  Tobin,  1 
Moo.  and  Mai.  367,  as  establishing  a  different  rule;,  yet  upon 
examination,  and  a  strict  application  of  the  language  of  the 
court  to  the  facts  then  under  consideration,  it  will  not  be  found 
to  authorize  any  such  inference.  The  point  upon  which  it 
appears  to  have  been  decided  was,  that  the  alleg^  misrepre- 
sentation was  in  fact  a  different  executory  agreement,  which 
could  not  be  proved  to  vary  the  written  contract ;  but  if  fraudu- 
lently made,  for  the  purpose  of  inducing  the  insurer  to  sub- 
scribe the  policy,  might  be  proved  to  vacate  it. 

The  next  point  arises  upon  the  refusal  of  the  court  to  charge 
the  jury,  that  if  they  believe  that  the  object  of  coppering  the 
bottom  is  to  protect  it  against  worms,  and  if  the  leather  were 
an  equal  protection,  the  letter  apjdying  for  insurance  would 
not  be  considered  a  material  misrepresentation.  '  The  refusal 
of  the-jcourt  seems ' however  obviously  correct;' because  the 
direction^ayed  fbr,  if  given,  would  have  prevented  the  jury 
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from  inquiring  into  the  other  effects  of  covering  a  vessel's  bot- 
tom with  leather  instead  of  copper,  beside  that  of  protection 
against  worms;  and  which  other  effects  might  be  material  to 
the  risk  and  vary  the  premium,  although  vessels  might  not  be 
coppered  on  account  of  them  only ;  as  for  instance,  the  well 
known  tendency  of  leather  to  become  foul  and  covered  with 
shell  fish  and  grass,  &c.,  by  means  of  which  her  sailing  is 
materially  affected,  and  her  chance  of  escaping  from  capture 
and  other  perils  diminished,  and  her  voyage  prolonged,  thus 
increasing  the  duration  of  the  risks  insured  against.  And 
although  these  reasons  might  not  apply  in  their  full  extent  to 
the  case  at  bar,  the  principle  is  nevertheless  the  same;  and  it 
may  also  be  added,  that  there  would  be  a  material  difference 
in  a  keel  newly  coppered,  as  this  was  represented  to  have  been, 
and  one  covered  with  leather  three  years  old,  as  this  was 
proved  to  have  been ;  and  that  insurers  are  not  bound  to  ruri 
the  hazard  of  experiments  made  contrary  to  their  contract,  fuid 
without  their  knowledge. 

The  next  exception  taken  by  the  plaintiff  was  to  the  instruc- 
tioD,  that  if  the  jury  should  find  that  in  the  Pacific  ocean 
worms  ordinarily  assail  the  bottoms  of  vessels,  a  loss  from  such 
a  cause  would  not  be  within  the  policy ;  and  that  as  the  deci- 
sion of  the  courts  in  Massachusetts  had  established  this  doc- 
trine, the  underwriters  of  this  policy  must  be  deemed  as  con- 
tracting in  reference  to  them,  and  so  not  liable  for  such  a  loss. 

Thb  first  part  of  this  propositipn  seems  manifestly  correct. 
If.  worms  infest  the  Pacific  ocean,  so  that  a  vessel  upon  entering 
it,  and  not  prqperly  protected,  is  necessarily  exposed  to  destruc- 
tion, the  danger  is  not  an  extraordinary  peril,  against  which 
alone  insurance  is  made ;  but  a  certain  one,  against  which  the 
insured  is  bound  to  provide. 

A  contrary  doctrine  would  involve  the  absurdity  of  convert- 
ing the  contract  of  insurance  into  one  of  indemnity  against 
certiBiin  loevi. 

This  point  has  been  lojig  established  and  acquiesced  in  by 
insurers  and  elenientary  writers,  without  question  of  its  sound- 
ness. 1  Esp.  Cas.  144;  2  Marsh.  492 ;  Benecke  466 ;  Hughes 
218 ;  S  Kent's  Comm.  248. 

The  suggestion  in  Phillips  261,  is  unsupported  by  auth<mty ; 
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and  however  just  such  a  rule  might  have  been  in  former  timeei 
it  cannot  be  so  considered,  now  that  repairs  of  vessels  can  be 
made  in  all  parts  of  the  world.    And  the  application  of  the 
lex  loci  is  indisputable. 

A  further  exception  is  to  the  charge,  that  if  the  injury  to  the 
copper  might  have  been  repaired,  and  the  subsequent  loss  by 
worms  happened  by  reason  of  the  master's  neglect  to  niake 
idich  repairs,  the  insurers  are  not  liabje. 

The  general  proposition,  that  the  assured  is  bound  to  keep 
his  vessel  in  a  suitable  condition  to  perform  her  voyage,  it  is 
believed,  has  never  before  been  que9tioned.  This  obligation 
upon  him  as  owner,  in  all  cases  of  charter  parties  and  contracts 
of  affreightment,  is  perfect;  and,  it  should  seem,  ought  to.be  so 
with  regard  to  insurers.  1  Abbot  on  Shipping  219,  note  (ed. 
18S9)  ;  Putnam  v.  Wood,  3  Mass.  481. 

It  is  true,  that  the  original  doctrine  of  implied  warranty  of 
seawor^ine^s  has  been  somewhat  mitigated  by  late  decisions ; 
it  having  been  recently  held  that /an  excess  or  deficiency  in  the 
condition  of  the  vessel,  removed  before  a  loss,  restores  the  con- 
tract 1  M.  and  R.  673;  7  B.  and  C.  794.  But  no  change 
has  been  made  affecting  the  implied  contract  which  the  in- 
sured is  under  to  do  his  duty,  by  keeping  his  vessel  in  suitable 
repair. 

The  plaintiff  rests  this  part  of  his  case  upon  these  two  posi- 
tions. 1.  That  the  implied  warranty  of  seaworthiness  applies 
only  to  the  commencement  of  the  voyage,  and  is  not  continu- 
ous. 2.  That  the  master,  after  a  disaster,  becomes  the  agent 
of  the  insurers  as  well  as  of  the  insured ;  and  therefore  the  in- 
surers.are  liable  for  the  conseqCiences  of  his  neglect  or  mistake 
in  omitting  to  repair  the  damage  done  by  such  disaster. 

The  first  position  is  at  least  of  doubtful  authority,  and  how- 
ever maintainable  upon  the  strength  of  English  decisionflf,  the 
American  cases  seem  to  establish  a  contrary  doctrine.  It  rests 
upon  the  authority  of  the  cases  above  cited.  1  M.  and  R 
673;  7B.  a^dC.  794. 

It  seems  opposed  to  those  general  principles  heretofore  sup- 
posed the  basi9  of  this  contract.  Good  faith  to  the  assurer, 
assuming  great  hazard  for  small  compensation,  having^no  pos- 
session or  right  of  possession  of  the  vessel,  nor  any  kiK>wl€^ge 
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of  her  condition,  nor  any  power  to  keep  her  seaworthy,  and 
relying  therefore  entirely  upon  the  skill,  care  and  iGidelity  of  the 
owner  and  hia  agents ;  requires  that  they  be  held  strictly  to  the 
obligation  of  such  skill,  care  and  fidelity,  as  a  condition  prece- 
dent to  any  rights  under  this  contract.  And  public  policy, 
interested  in  the  preservation  of  vast  aqiounts  of  property  and 
of  human  life,  wholly  dependent  upon  the  fidelity  with  which 
this  part  of  the  duty  is  performed  by  the  insured,  equally  de- 
mands luB  being  holdeh  to  this  strict  obKgation,  in  order  to 
visit  upon  him,  in  case  of  a  breach  of  it,  the  whole  loss,  as  a 
just  retribution  for  his  carelessness  or  neglect. 

The  American  cases  referred  to  are,  Tidmarsh  v.  The  Wash- 
ington Fire  and  Mar.  Ins.  Company,  4  Mason  439  ;  Peters  et 
aL  V.  The  Phoenix  Ins.  Company,  3  Serg.  and  Rawle  25. 

But  if  this  position  were  sound,  it  would,  not  avail  the  plain- 
tiff; for  it  would  not  prove  that  the  insurers  are  liable  for  a  loss 
happening  even  by  a  peril  insured  against,  if  the  direet  conse- 
quence of  unseaworthiness.  And  still  less  would  it  prove,  that 
they  are  liable  for  a  loss  by  a  peril  tiot  intured  agamtt,  arising, 
from  that  tinseaworthiness,  which  is  the  case  at  bar. 

The  cases,  relied  on  by  the  plaintiff,  tend  to  establish  merely 
this  doctrine,  that  the  iibplied  warranty  of  seaworthiness  relates 
only  to  the  cdmmencement  of  the  voyage,  so  that  if  complied 
with,  the  contract  still  subsists,  though  there  be  subsequent 
unseaworthiness,,  which  might  have  been  repaired.  They  do 
not  sdstain  the  doctrine,  that  if  a  loss  happened  from  such  un- 
B^worthiness,  the  insurers  will  be  liable  for  that  loss,  however 
they  might  be  for  one  arising  from  any-other  cause. 

These  two  propositions  are  entirely  distinct.  An  implied 
warranty  is  in  the  nature  of  a  condition  precedent  to  the  incep- 
tion of  the  contract,  without  the  performance  of  which  it  never 
takes  eflfect.  The  duty  of  keeping  the  vessel  in  a  seaworthy 
state  is  a  continuing  obligation,  cannqueni  upon  the  contract ; 
the  breach  of  which  will  not  destroy  it,  though  it  will  visit  upon 
the  insured  the  consequences  of  such  breach. 

The  doctrine,  that  insurers  may  be  holden  answerable  for 
losses  occasioned  by  unseaworthiness,  which  might  have  been 
repaired,  is  at  variance  with  principles  of  public  policy,  the  re- 
ceived* opinions  of  insurers,  and  the  reasonable  construction  of 
the  language  of  their  contract.     It  would  open  a  wide  door  to 
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frauds^  by  tempting  the  insured  to  convert  small  into  great,  and 
partial  inio  constructive  losses. 

If,  for  instance,  a  partial  damage  should  not  amount  to  the 
stipulated  average  of  five  per  x^ent  on  the  value  of  the  veseel, 
which  is  necessary  to  create  liability  on  the  part  of  the  insurer; 
how  easily  might  it  be  made  one,  if  left  unrepaired  until  suflS.- 
ciently  increased  or  connected  with  others.  And  if  a  partial 
loss,  one-third  of  the  expense  of  repairing,  which  must  fall 
upon  the  insured,  should  be  worse  for  him  than  a  constructive 
total  loss,  as  very  frequently  happens,  what  would  be  more 
easy  than  to  suffer  it  to  become  one  1  And  how  readily  the 
insured  and  their  agents  yield  to  temptations  of  these  descrip- 
tions, judicial  records  furnish  plenary  evidence. 

If  a  party  may  insure  against  loss  by  a  breach  of  his  own 
contract,  occasioned  by  the  neglect  or  default  of  bis  agent  ap- 
pointed to  fulfil  it ;  what  limit  is  there  to  the  temptation  to 
fraud  and  the  exposure  of  property  and  life,  short  of  the  negli« 
gence  and  avarice  of  those  who  may  be  entrusted  with  their 
preservation  1 

That  this  doctrine  is  opposed  to  received  opinions,  is  manifest 
from  the  consideration  that  no  decided  case,  no  judicial  obiter 
dictum,  no  opinion  of  an  elementary  writer,  is  adduced  in  sup- 
port of  the  plaintiff's  position.  The  doctrine  contended  for,  if 
established,  would  seem  to  constitute  one,  if  not  the  only  ex- 
ception to  the  elementary  rule,  that  no  man  shall  take  advan- 
tage of  his  own  wrong. 

Again,  this  doctrine  is  opposed  to  the  reasonable  construction 
of  the  language  of  the  contract.  The  insurers  undertake  to 
indemnify  against  losses  by  perils  of  the  sea.  What  then  is 
such  loss  in  any  given  case  1  It  is  clearly  the  extent  of  dam- 
age then  sustained,  to  be  estimated  by  the  cost  of  repairing  it 
at  the  time  and  place  when  and  where  such  reparation  can, 
by  reasonable  diligence,  be  first  had.  The  loss  is  then  i 
tained  and  determined.  The  peril  and  its  legHimaU 
quences  have  then  ceased.  The  insured  cannot,  by  hie  own 
act  or  neglect,  add  to  such  loss,  or  superinduce  further  conse- 
quences at  the  expense  of  the  underwriters. 

If  the  vessel  be  further  exposed,  and  lost,  by  reason  of  the 
damage  which  could  have  been  so  repaired,  such  futther  losi 
is  not  a  legitimate  consequence  of  that  peril,  becauee  neither 
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inevitable  nor  reasonable.  And,  if  &  vessel  so  circumstanced 
be  lost,  with  or  without  the  occurrence  of  a  new  peril,  which 
would  not  have  proved  fatal  to  her  but  for  the  omission  to  repair 
the  damage,  the  subsequent  loss  is  not  one  by  a  peril  insured 
against  Thus,  if  a  vessel  be  strained,  and  arrive  at  a  port 
where  repairs  can  be  made,  the  expense  of  3uch  repairs  is  the 
amount  of  the  loss.  The  peril  and  its  legitimate  consequences 
have  terminated.  If  she  sail  without  repairs,  and  founder  in 
nmooth  weather,  the  foundering  is  not  by  a  peril  insured  against, 
for  there  was  none  at  the-  time.  So,  if  she  founder  in  a  gale  of 
wind,  which  it  could  be  proved  that  phe  would  have  weathered 
had  she  been  properly  repaired,  the  result  would  be  the  same. 
In  neither  of  these  cases  is  the  total  loss  the  necessary  or  fair 
consequence  of  the  peril  insured  against,  but  is  owing  wholly 
to  the  neglect  of  the  assured  or  his  agents. 

In  such  a  case,  however,  the  partial  loss  is  by  a  peril  insured 
against,  and  to  that  extent  the  underwriters  are  liable  :  but  the 
subsequent  total  loss  was  not  so  ;  Yor  it  was  not  imn^ediately 
owing  to  any  peril,  nor  necessarily  consequent  upon  any. 

The  case  would  be  otherwise,  if  the'damage  were  such  as 
could  not  by  reasonable  care  have  been  discovered,  or  by  rea- 
sonable diligence  been  previously  repaired ;  for  then  all  the 
consequences  of  the  original  peril  would  be  properly  considered 
as  immediate  or  necessary. 

Thus,  in  the  case  at  bar,  the  loss  of  the  false  keel  at  the 
Cape  de  Yerds,  and  of  the  copper  (if  she  was  coppered),  was  a 
partial  loss,  which  might  have  been  immediately  or  soon  after 
repaired ;  and  for  the  expense  of  which  reparation  the  defendants 
were  accountable,  cost  what  it  might.  ^  The  subsequent  loss 
by  worms,  therefore,  was  neither  an  immediate  nor  inevitable 
consequence  of  the  peril  there  encountered. 

If  the  plaintiff's  doctrine  be  sound,  then,  as  it  took  two  years 
after  the  happening  of  the  peril  for  the  worms  to  complete  the 
destruction  of  the  vessel,  she  is  to  be  considered  as  having 
been  kept,  for  that  time,  under  the  perpetual  and  incessant 
operation  of  the  consequences  of  the;  peril,  by  the  mere  will  or 
neglect  of  the  insured,  at  the  hazard  of  the  underwriters. 

If  the  master,  by  his  omission  to  make  repairs  while  in  port, 
may  render  the  insurers  liable  for  a  subsequent  loss  at  sea, 
happening  by  reason  of  their  omission ;  why  would  they  not 
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be  answerable  for  the  losS)  should  he  abandon  the  ship  in  port, 
instead  of  repairing  her  %  The  consequences  would  be  far  leas 
serious  to  the  underwriters. 

The  case  of  a  loss,  happening  in  consequence  of  the  previous 
neglect  or  default  of  the  assured  to  repair  his  vessel^  ^3  plainly 
distinguishable  from  the  case  cited  by  the  plaintiff,  in  which  it 
has  been  decided  that  underwriters  are  answerable  for  losses 
immediately  owing  to  peHIs  insured  against;  though  the  ex- 
posure to  such  perils  be  occasioned  by  the  accidental  negli- 
gence of  the  master  or  crew.  From  the  imperfection  of  huc&an 
nature,  it  must  be  anticipated  that  the  perils  insured  against 
wUl  thus  sometimes  occur,  and  it  is  not  unreasonable  therefore 
to  consider  them  as  ccmprehended  in  the  contfact;  whereas  a 
neglect  or  voluntary  omission  to  make  necessary  repairs  is  not 
accidental,  nor  to  be  anticipated,  but  is  like  any  other  omission 
to  fulfil  a  contract,  the  consequences  of  which  must  fall  upon 
the  guilty  party. 

Thus,  if  the  insured  were  himself  on  board  the  vessel,  he 
could  not  prevent  her  loss  by  the  former  cause,  i.  e.^  some  sud- 
den or  accidental  carelessness,  but  he  could  keep  his  vessel  in 
good  repair  ;•  and  the  master  in  this  respect  is  his  representative. 
Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  227;  S  Serg.  and 
Rawle  25. 

But  if  the  plaintiff's  position  were  tenable,  and  insurers  were 
answerable  for  losses  happening  by  means  of  perils  insured 
against^  though  occasioned  by  the  ptevious  neglect  or  default 
of  the  insured.to  keep  the  vessel  in  a  seaworthy  condition,  such 
a  doctrine  would  not  embrace  the  case  at  bar :  for  herS  the 
vessel  was  not  lost  by  any  such  peril,  but  by  worms,  which  is 
not  a  peril  embraced  in  this  policy. 

It  surely  will  not  be  pretended  that  underwriters  are  liable 
for  the  negligence  or  default  of  the  master,  as  such,  where  no 
peril  insured  against  was  in  operation :  and  neither  can  they 
be  liable  for  a  loss  occasioned  by  a  peril  not  insured  against, 
because  occasioned  by  such  negligence. 

The  second  proposition  of  the  plaintiff's  counsel  was,  that 
the  master,  after  a  disaster,  is  t^  be  considered  as  the  agent  of 
the  insurers.  This  is  believed  to  be  contrary  to  all  hitherto 
received  opinions  upon  this  subject.  He  is  the  agent  of  the 
owners  until  abandonment,  or  until  legal  cause  for  abandon- 
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roent,  and  ia  the  latter  case,  even  after  such  cause,  nnlesB  the 
owners  shall  within  reasonable  lime  have  elected  to  make  sQch 
abandonment 

Any  other  doctrine  would  throw  upon  the  insurer  the  whole 
responsibility  fairly  incui^bent  upon  the  insured ;  would  anni^ 
hilate  his  part  of  the  contract,  and  expose  the  underwriters,  nol 
only  (o  the  perils  of  the  seas,  but  to  all  the  consequences  of  the 
frauds,  carelessness,  ignorance,  unskilfulness  and  neglect  of 
the  insured  and  his  servants;  against  which,  by  the  nature  of 
the  contract,  he  stipulates  to  provide,  and  which  hif  alone  has 
the  means  of  preventing. 

It  was  argued  by  the  plaintiff's  counsel  that  the  interest  of 
the  insurers  requires  that  the  master  be  considered  their  agent 
after  a  disaster;  as  otherwise  he  would  be  induced  to  make 
small  repairs  at  great  expense,  and  to  their  detriment  It  is 
suggested  in  reply,  that  if  he  knew  the  actual  extent  of  the 
injury,  he  must  make  only  such  repairs  as  are  reasonably 
required.  If  he  make  more,  the  insurers  will  not  be  answer^ 
*able  for  the  excess;  and  in  case  of  controversy,  a  jury  most 
pass  upon  the  propriety  of  bis  proceedings.  If,  on  the  other 
hand,  the  extent  of  the  injury  or  its  probable  consequences  be 
doubtful,  it  is  better  for  the  interest  of  all  that  they  should  be 
ascertained,  at  any  expense  short'of  a  total  loss ;  than  that  a  fur- 
ther one  of  property,  and  it  may  be  of  life,  should  be  hazarded. 

No  perfect  rule,  infallible  for  the  protection  of  both  parties, 
can  be  prescribed;  but  that  which  places  the  responsibility  of 
honest  discretion  and  reasonable  care  upon  the  insured  and  his 
agent,  must  be  ^far  less  liable  to  abuse  and  to  produce  injury 
and  injustice,  than  that  which  exonerates  them  from  all  respon- 
sibility whatever. 

The  last  ground  of  exception  is,  to  the  ruling  of  the  court, 
that  if  by  the  loss  of  the  false  keel  the  vessel  became  exposed 
to  the  action  of  the  worms,  which  thereby  obtained  entrance 
and  destroyed  her,  the  loss  by  worms  was  a  consequential  in- 
jury, and  so  not  ^ithin  the  policy.  The  legal  maxim,  ^  causa 
proxima,  non  remota,  spectatur,**  is  recognized  by  all  writers 
upon  this  subject,  and  ior  many  adjudged  cases.  Oreen  v. 
Emslie,  Peake  212 ;  Kemp  v.  Vigne,  1  T.  R.  804 ;  Habne  v. 
Corbet,  2  Bing.  205 ;  Livie  v.  Jansen,  12  East  648 ;  Law  v. 
Goddard,  12  Mass.  112. 
VOL.  vui — Sx 


678  SUPREME  COURT. 

[Hanrd'f  Administntor  t.  New  England  Mar.  Ina.  Contpnny.] 
These  cases  are  so  analogous  to  that  at  bar,  as  to  seem  de- 
cisive of  the  question. 

A  cause  cannot  be  said  to  be  immediate,  within  the  meaoiog 
of  the  law,  where  the  consequence  is  not  inevitable ;  but  may 
be  avoided  by  reasonable  skill,  care  and  diUgence.  ^To  aay, 
as  is  contended  in  this  case,  that  the  loss  of  the  copper  was  the 
immediate  cause  of  the  destruction  of  the  vessel,  because  the 
entrance  of  the  worms  is  the  inevitable  consequence;  is  to  beg 
the  question. 

It  is  true,  that  such  was  the  inevitable  consequence  of  the 
vessel's  remaining  in  that  condition ;  but  not  true,  that  it  was  the 
inevitable  consequence  of  the  injury. 

The  doctrine  relied  upon  by  the  plaintiff,  that  a  consequence 
is  inevitable,  where  it  must  follow  from  the  cause  in  the  given 
conjuncture  of  circumstances,  is  too  broad.  For  in  that  seDse^ 
all  consequences  from  any  cause  are  inevitable.  And  it  would 
be  just  as  true  to  say,  that  the  destruction  of  a  ship  by  fire  was 
inevitable  after  it  was  communicated  to  her,  though  it  might, 
by  reasonable  diligence,  have  been  extinguished ;  or,  that  her 
sinking  was  the  immediate  consequence  of  a  leak,  which  might 
by  ordinary  care  have  been  stopped  ;  as  to  say,  that  in  this  case, 
the  destruction  by  worms  was  the  inevitable  consequence  of 
the  damage  sustained  at  the  Cape  de  Verds. 

With  regard  to  any  claim  for  a  partial  loss,  none  was  shown, 
amounting  to  the  requisite  average  of  five  per  cent ;  and  had 
there  been  one,  it  was  merged  i^  the  subsequent  total  loss. 
Rice  v.  Homer,  12  Mass.  230 1  Li,vie  v.  Johnson,  12  East  648. 

Mr  Webster  stated,  that  he  could  add  nothing'to  the  full  and 
able  argument  of  Mr  Loring  ;  and  that  he  submitted  the  case 
to  tiie  court  upon  that  argument,  without  any  observation  upon 
it  from  him. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Court 
The  plaintiffs  brought  an  action  of  assumpsit,  in  the  circuit 
court  from  the  district  of  Massachusetts,  on  a  policy  of  insur- 
ance, dated  the  29th  of  December  1827  ;  whereby  the  defend- 
ants caused  to  be  assured  Josiah  Bradlee  &  Co.  for  Thomas 
Hazard,  Jun.  of  New  York,  fifteen  thousand  dollars  on  the  ship 
Dawn  and  outfits,  at  atid  from  New  York  to  the  Pacific  ocean 
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and  ebewberey  on  a  whaling  voyage,  during  her  stay  and  fish- 
ing,  and  until  her  return  to  New  York,  or  port  of  discharge  in 
the  United  States. 

The  declaration  contained  various  counts,  stating  a  total  loss 
of  the  vessel,  and  a  partial  loss  of  the  cargo ;  and  also  a  partial 
damage  to  the  vessel  by  perils  of  the  seas. 

It  appeared  in  evidence,  that  the  vessel  sailed  the  29th  of 
December  1827,  and  on  her  outward  pas$mge  struck  upon  a 
'  rock  at  the  Cape  de  Verd  Islands,  and  knocked  off  a  part  of  her 
false  keel,  but  proceeded  on  her  voyage  and  continued  cruising, 
and  encountered  some  heavy  weather,  until  she  was  finally 
compelled  to  return  to  the  Bandwich  Islands,  where  she  arrived 
in  December  1829,  in  a  leaky  condition  ;-  and  upon  an  exam- 
ination by  competent  surveyors,  she  was  found  to  be  so  entirely 
perforated  by  worms  in  her  keel,  stem  and  stern  post,  ondsome 
of  her  planks,  as  to  be  wholly  innavigable  ;  and  being  incapable 
of  repair  at  .that  place,  she  was  condemned  and  sold.  The 
▼essel  had  sustained  an  injury  at  the  Cape  de  Verds,  and  she 
put  into  the  port  of  St  Salvador  ;  at  both  of  which  places  the 
bottom  of  the  ship  was  examined  by  swimmers. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  plaintiff's 
counsel,  to  certain  instructions  of  the  court  to  the  jury,  and  the 
case  is  brought  before  this  court  by  writ  of  error. 

The  first  instruction  excepted  to,  is  as  follows.  ^*  The  court 
further  charged,  that  in  ascertaining  what  is  to  be  understood  as 
a  coppered  ship,  in  applications  for  insurance  on  a  voyage  of 
this  nature,  the  terms  of  the  application  are  to  be  understood 
according  to  the  ordinary  sense  and  usage  of  those  t^rms  in  the 
place  where  the  insurance  is  asked  for  and  made;  unless  the 
underwriter  knows  that  a  different  sense  and  usage  prevail  in 
the  {dace  in  which  the  ship  is  then  lying,  and  in  which  the 
owner  resides,  and  from  which  he  writes  asking  for  the  insur- 
ance ;  or  unless  the  underwriter  has  some  other  knowledge, 
that  the  owner  uses  the  words  in  a  dififerent  sense  and  usage 
from  those  which  prevail  in  the  place  where  the  insurance  is 
asked  for  and  made.'* 

This  instruction  refers  to  the  letter  written  by  the  plaintifl^ 
at  New  York,  on  the  22d  of  September  1827,  to  his  agent  in 
Boston,  requesting  him  to  have  the  ship  Dawn  insured,  and  in 
which  letter  he  made  the  following  statement  respecting  the 
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ship.  **  This  is  the  same  ship  that  you  had  insured  for  m»e  in 
Boston  some  years  since.  I  will  only  observe,  that  I  believe 
her  to  be  one  of  the  strongest  and  best  ships  in  the  whale  fidi- 
ery ;  she  has  been  newly  coppered  to  light  water  mark,  above 
which  she  is  sheathed  with  leather  to  the  wales,  &c.'' 

A  representation  to  obtain  an  insurance,  whether  it  be  made 
in  writing  or  by  parol,  is  collateral  to  the  policy ;  and  as  it  must 
always  influence  the  judgment  of  the  underwriters,  in  regard 
to  the  risk,  it  must  be  substantially  correct  It  differs  from  an 
express  warranty,  as  that  always  makes  a  part  of  the  policy, 
and  -must  be  strictly  and  literally  performed. 

The  rule  prescribed  by  the  circuit  court,  to  govern  the  jury 
in  giving  a  construction  to  the  representation  in  this  case,  was 
founded  upon  the  fact,  supposed,  admitted  or  proved,  that  what 
<<  is  to  be  understood  as  a  coppered  ship  at  New  York,  would 
not  be  so  considered  at  Boston."  And  th>s  presents  the  point 
for  consideration,  whether  the  plaintiff,  in  making  the  repre- 
sentation, was  bound  by  (he  usage  of  Boston,  or  of  New  York 
where  his  letter  was  written  and  his  ship  was  moored. 

It  is  insisted,  that  Boston  is  the  place  where  the  contract 
was  made,  and  where  effect  was  given  to  tlie  representation; 
and  that,  consequently,  not  only  the  contract,  but  the  induce- 
ments which  led  to  it,  must  be  controlled  by  the  usages  of 
Boston. 

This  is  an  important  question  in  the  law  of  insurance,  and  it 
seems  not  to  have  been  settled  by  any  adjudication  in  this 
country ;  and  none  has  been  cited  from  England.  Theplain- 
tiff*8  counsel  contends,  that  it  is  substantially  a  question  of 
seaworthiness,  and  should  be  governed  by  the  same  rule ;  and 
he  refers  to  a  decision  in  4  Mason  439,  as  decisive  of  the  point. 
In  that  case  an  insurance  was  made  in  Boston,  upon  a  British 
vessel  belonging  to  the  port  of  Hahfax  in  Nova  Scotia,  and 
the  court  says,  "  if  the  Boston  standard  of  seaworthiness  should 
essentially  differ  from  that  in  Halifax,  in  respect  to  equipmenU 
for  a  South  \merican  voyage  of  this  sort,  it  would  be  pressing 
the  argument  very  far  to  assert,  that  the  vessel  must  rise  to  the 
Boston  standard  before  the  policy  could  attach.  Where  a  policy 
is  underwritten  upon  a  foreign  vessel,  belonging  to  a  foreign 
country,  the  underwriter  must  be  taken  to  have  knowledge  of 
the  common  usages  of  trade  in  such  country,  as  to  the  ^uip- 
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ments  of  vessels  of  that  class  for  ihe  voyage  on  wbich  she  is 
destined.  He  must  be  presumed  to  underwrite,  upon  the 
ground  that  the  vessel  will  be  seawoiiliy  in  her  equipment^ 
according  to  the  general  custom  of  the  port,  or  at  leasts  of  the 
country  to  which  she  belongs." 

In  every  policy  there  is  an  implied  warranty  of  seaworthi- 
De«y  and  this  is  a  condit  ion  precedent  on  the  part  of  the  insured. 
The  policy  does  not  attach,  unless  the  vessel  be  *' properly 
manned  and  provided  with  all  necessary  stores,  and  in  all  re- 
spects fit  for  the  intended  voyage."  The  equipment  of  ihe 
vesBel  must  depend  upon  the  nature  of  the  voyage;  as  a  ship 
might  be  seawoithy  for  a  voyage  across  the  Atlantic,  and  not 
'for  a  whaling  voyage  in  the  Pacific. 

A  representatioa  might  embrace  all  the  fticts  of  an  implied 
warranty  of  seaworthine« ;  but  this  is  wholly  unnecessary, 
and  is  seldom,  if  ever  done.  The  representation  is  designed  lo 
iMate  the  qtiality  and  condition  of  the  ship,  if  that  be  tlie  object 
of  insm^nce,  so  as  to  induce  the  underwriters  to  insure  on  rea- 
sonable terms ;  and  it  is  not  limited  to  the  facts  necessary  to 
constitute  seaworthiness. 

A  question  of  cfeaworthiness  is  detennined  by  the  usages  of 
the  port  where  the  vessel  is  fitted  out,  in  reference  to  the  des- 
tined voyage.  But  the  facts  stated  in  a  representation  may 
go  beyond  those  usages ;  and  the  insured  is  bound  to  the  extent 
of  his  comniiHiication,  whether  verbal  or  written.  In  the  one 
case,  the  law  implies  a  definite  and  fixed  responsibility  ;  in  the 
other,  the  liability  depends  upon  the  express  declarations  oi 
the  insured. 

If  the  representation  in  this  ease  fall  below  ihe  implied  war- 
ranty of  seaworthiness,  it  does  not,  in  any  degree,  affect  such 
warranty ;  it  cannot,  therefore,  be  considered  as  a  substitute 
for  the  implied  seaworthiness  of  the  sliip,  but  as  a  representa- 
tion which  entered  into  the  consideration  of  the  underwriters, 
when  they  fixed  the  premiimi  of  insurance. 

The  ctuestion  then  recurs,  was  the  plaintiff*  bound,  in  descri- 
bing the  ship,  to  use  the  appropriate  terms  according  to  the 
usage  in  Boston  or  in  New  York  t  It  is  said,  the- terms  used 
were  calculated  to  mislead  the  underwriters,  as  tliey  resided  at 
Boston  ;  and  in  insuring  a  *^  coppered  ship,"  would  o[  course 
refer  to  a  vessel  wbich  could  be  so  appropriately  called  at  Boston. 
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The  writer  of  the  letter  is  a  resident  of  the  city  of  New  Toik ; 
his  letter  was  written  at  that  place  ;  and  he  described  hlsTes^ 
sel  then  in  the  harbour  of  that  city.  What  terms  would  he 
be  supposed  to  use  in  giving  this  description  ;  those  which  are 
peculiar  to  New  York,  or  those  which  are  peculiar  to  Boston  t 
Can  he  be  presumed  to  know  the  usages  of  Boston  in  this  re- 
spect ;  and  must  he  not  be  presumed  to  know  those  of  New 
Yorki 

In  making  a  representation  respecting  his  vessel,  bis  mind 
would  not  be  directed  to  Boston,  but  (o  Jiis  ship  then  in  the 
harbour  of  New  York  ;  and  in  describing  her  as  a  '*  coppered 
ship,*'  he  would  refer  to  the  appropriate  designation  at  New 
York. 

And  would  not  the  minds  of  the  underwriters  at  Boston, 
seeing  that  the  letter  was  written  at  New  York,  and  repre- 
sented a  vessel  in  the  harbour  of  that  city,  be  very  naturally 
directed  to  the  sense  in  which  the  terms  used  were  viewed  in 
that  place.  Would  they  not  inquire,  whether  the  words  **  cop- 
ered  ship''  mean  the  same  thing  at  New  York  as  at  Boston. 

In  a  case  of  seaworthiness,  such  is  admitted  to  be  the  rule ; 
and  if  the  representation  be  not  a  warranty  of  seaworthiness, 
still  does  not  the  reason  c-f  the  rule  apply  in  the  one  case  as 
forcibly  as  in  the  other. 

The  underwriters  are  presumed  to  know  what  constitutes 
seaworthiness  in  a  foreign  port,  and  to  act  under  this  know- 
ledge; and  why  may  they  not,  with  equal  propriety,  be  presumed 
to  know,  on  a  representation,  the  usage  at  the  place  where  the 
vessel  lies,  and  where  she  is  described.  It  is  but  a  presumed 
knowledge  of  usage  in  both  cases  ;  and  which,  in  both  cases, 
roust  have  the  same  effect  on  the  rights  of  the  parties.  If,  there- 
fore, the  rule  be  applicable  to  a  case  of  seaworthiness,  it  most 
be  equally  so  to  a  case  of  representation. 

The  underwriters  are  presumed  to  know  the  usages  of  for- 
eign ports  to  which  insured  vessels  are  destined;  also  the 
usages  of  trade,  and  the  political  condition  of  foreign  nations. 
Men  who  engage  in  this  business,  are  seldom  ignorant  of  the 
risks  they  incur ;  and  it  is  their  interest  to  make  themselves 
acquainted  with  the  usages  of  the  different  ports  of  Uieir  own 
country,  and  also  those  of  foreign  countries.  This  knowledge 
is  essentially  connected  with  their  ordinary  business ;  and  by 
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acting  on  the  presumption  that  they  possess  it,  no  violence  or 
injustice  is  done  to  their  interests., 

It  would  therefore  seem  to  be  reasonable  to  conclude  that 
the  defendants,  when  they  made  the  insurance,  were  not  mis- 
led by  the  representation  of  the  plaintiff.  .  That  they  must 
have  considered  the  ship  to  be  described  according  to  the  New 
York  usage;  such,  at  least,  is  the  presumption  which  arises 
from  the  facts,  and  in  strict  analogy  to  other  cases.  The  cir- 
cuit court  therefore  erred  in  their  instruction  to  the  jury,  that* 
the  representation  was  to  be  construed  by  the  usage  in  Boston. 

The  second  instruction  of  the  court  to  which  exception  was 
taken  is,  <<  that  although  the  terms  of  the  letter  applying  for 
insurance  were  not  to  be  considered  a  technical  warranty,  yet, 
if  the  coppering  of  the  ship,  as  stated  in  the  tetter  on  which 
the  insurance  was  made,  was  substantially  untrue  and  incor- 
rect in  a  point  material  to  the  risk,  such  a  nrisrepresentation 
would  discharge  the  underwriters,  although  the  ship  was  par- 
tially coppered,  and  although  the  loss  did  not  arise  from  any 
deficiency  in  the  coppering.'' 

Taking  this  instruction  as  disconnected  with  the  first  one, 
the  principle  asserted  is  undoubtedly  correct.  It  is  upon  the 
representation  that  the  underwriters  are  enabled  to  calculate 
the  rifidc  and  fix  the  amount  of  the  premium ;  and  if  any  fact 
material  to  the  risk  be  misrepresented,  either  through  fraud, 
mistake  or  negligence,  the  policy  is  avoided.  It  is  therefore 
immaterial  in  what  way  the  loss  may  arise,  where  there  has 
been  such  a  misrepresentation  as  to  make  void  the  policy. 

'The  fourth  instruction  excepted  to  will  be  next  considered, 
as  it  embraces  the  principle  asserted  in  the  third.  The  judge 
charged,  ^*  that  if  the  jury  should  find  that  in  the  Pacific  ocean 
worms  ordinarily  assail  and  enter  the  bottom  of  vessels,  then 
the  loss  of  a  vessel  destroyed  by  wbrmis  would  not  be  a  loss 
within  the  policy." 

This  is  an  important  question,  and  it  seems  now  for  the  first 
time  to  be  brought  before  this  court. 

In  1796  the  case  of  Rhol  v.  Parr  was  tried,  which  involved 
this  question,  before  Lord  Kenyon,  and  arspecial  jury,  at  nisi 
prius,  reported  in  1  Kspinasse  445.  His  lordship  said  that  **  it 
appeared  to  him  a  question  of  fact  rather  than  of  law,  such  as 
the  jury  were  competent  to  decide  on,  from  the  opinion  on  the 
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siibjeci  adopted  by  the  uhder writers  and  merchanta."     And 
**  the  jury  found  that  it  was  not  a  loss  within  the  lenu  of  *  perilfl 
of  the  sea'  in  policies  of  insurance,  and  of  course  that  the  plain- 
iiff  could  not  recover  for  a  total  loss." 

There  seems  to  have  been  a  general  acquiescence  in  Ibb 
decision  in  England,  as  it  has  never  been  overruled. 

In  the  case  of  Arnold  Mariiu  and  others. v.  The  Salem 
Maine  Insurance  Company,  reported  in  2  Mass.  Rep.  420, 
the  court  expressly  recognized  the  doctrine  laid  down  in  the 
case  of  Rhol  v.  Parr.  But  this  doctrine  is  controverted  in  the 
case  of  Garrigues  v.  Coxe,  1  Binn.  596:  and  in  Depeyster 
V.  The  Commercial  Insurance  Company,  2  Caines^s  Biep.  90^ 
Mr  Justice  Livingston  said  that  he  did  not  ^*  mean  to  be  under- 
stood as  subscribing  to  the  nisi  prius  opinion  of  Lord  KenyoQ  in 
the  case  of  Rhol  v.  Parr ;  that  it  was  not  necessary  to  decide  in 
the  case  whethei  a  loss  by  worms  was  within  the  policy. 

It  was  well  remarked  by  Lord  Kenyon,  that  whether  a  de- 
struction  by  worms  be  within  the  policy  was  a  question  of  fact 
rather  than  of  law,  and  could  be  best  ascertained  by  a  jury 
from  the  opinion  of  underwriters  and  merchants.  ThiA  was  a 
nisi  prius  decision;  but  it  gave  such  general  satisfaction  to  both 
merchants  and  underwriters  and  all  others  concerned,  as  nfcver 
to  have  been  questioned  in  England.  It  was  the  estaUish- 
ment  of  a  usage  by  the  opinions  of  those  most  competent  to 
judge  of  its  reasonableness  and  propriety  ;  and  the  approbation 
which  has  since  been  given  to  it  in  England  by  acquiescence, 
may  well  constitute  it  a  rule  in  that  country  by  which  contracts 
of  insurance  are  governed.  And  independent  of  the  fact  of  its 
having  been  adopted  by  the  supreme  court  of  Massachusetts 
is  not  the  decision  entitled  to  great  consideration  in  this  coufi- 
try  1  It  comes  from  the  same  source  from  which  the  princi|des 
of  our  commercial  law  are  derived,  and  to  some  extent,  the 
forms  of  our  commercial  contracts.  Would  it  not  be  reaaonaUe 
to  suppose  that  these  contracts  are  entered  into  with  a  know- 
ledge of  the  rule  by  which  they  are  construed  in  the  oiost 
commercial  country,  if  our  own  courts  had  adopted  no  rule  on 
the  subject  1  But  in  the  present  case,  the  opnion  of  Lord  Ken- 
yon having  been  adopted  in  Massachusetts,  the  rule  must  cer- 
tainly apply  to  uil  contracts  made  and  to  be  executed  in  that 
state. 
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Tlie  court,  in  their  instruction^  did  not  lay  down  the  rule 
broadly,  that  a  destruction  by  worms  was  not  within  the  policy 
but  the  jury  were  told,  that  if,  **  in  the  Pacific  occaij,  worm 
ordinarily  assail  and  enter  the  bottoms  of  vessels,  then  the  loss 
of  a  vessel  destroyed  by  worms,  would  not  be  a  loss  within  the 
policy."  In  other  words,  if  the  vessel  was  lost  by  an  ordinary 
occurrence  in  the  Pacific  ocean,  it  was  a  loss  against  which 
the  underwriters  did  not  insure.  In  an  enlarged  sense,  all 
losses  which  occur  from  maritime  adventures,  may  be  said  to 
arise  from  the  perils  of  the  sea  ;  but  the  underwriters  are  not 
bound  to  this  extent.  They  insure  against  losses  from  extra- 
ordinary occurrences  ohl^ ;  such  as  stress  of  weather,  winds 
and  waves,  lightning,  tempests,  rocks,  &c.  These  are  under- 
stood to  be  the  *^  perils  of  the  sea"  referred  to  in  the  policy,  and 
not  those  ordinary  perils  which  every  vessel  must  encounter. 

If  worms  ordinarily  perforate  every  vessel  which  sails  in 
a  certain  sea;  knot  a  risk  of  injury  from  them,  as  common 
to  every  vessel  which  sails  on  that  sea,  as  the  ordinary  wear 
and  decay  of  a  vessel  on  other  seas  1  The  progress  of  the  inju  ry 
may  be  far  more  rapid  in  the  one  case  than  in  the  other ;  but 
do  they  not  both  arise  from  causes  peculiar  to  the  different  seas ; 
and  which  affect,  in  the  same  way,  all  vessels  that  enter  into 
them  1  In  one  sea,  the  aggregation  of  marine  substances  which 
attach  to  the  bottom  of  the  vessel  may  possibly  produce  a  loss ; 
in  another,  a  loss  may  be  more  likely  to  occur  through  the 
agency  of  worms.  Can  either  of  these  losses  be  said  to  have 
been  produced  by  extraordinary  occurrences  1  Does  not  the 
cause  of  the  injury  exist  in  each  sea,  though  in  different  de- 
grees :  and  against  which  it  is  as  necessaiy  to  guard,  as  to 
prevent  the  submersion  of  a  ship,  by  having  its  seams  well 
closed. 

In  the  form  in  which  the  instruction  under  consideration  was 
given,  this  court  think  there  is  no  error.  If  it  be  desirable  to 
be  insured  against  this  active  agent  which  infesls  southern 
seas,  it  may  be  specially  named  in  the  policy. 

The  third  itistructiou  objected  to  is  :  *^  that  if  (here  was  no 
misrepresentation  in  regard  to  the  ship,  and  she  substantially 
corresponded  with  the  representation,  still,  if  the  injury  which 
occurred  at  the  Cape  de  Verds  were  reparable,,  ajid  could  have 
been  repaired  there,  or  at  St  Salvador,  or  ajl  ^uf  oUier  port  at 
VOL.  VIII. — 3  y 
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which  the  vessel  stopped  in  the  course  of  the  voyage ;  the  mas- 
ter was  bound  to  have  caused  such  repairs  to  be  made,  if  they 
were  material  to  prevent  any  loss.  And  if  he  omitted  to  make 
such  repairs,  because  he  did  not  deem  them  necessary ;  and  if, 
by  such  neglect,  alone,  the  subsequent  loss  of  the  ship  by 
worms  was  occasioned,  the  underwriters  are  not  liable  for  any 
such  loss  so  occasioned." 

If  the  loss  by  worms  is  not  within  the  policy,  as  has  already 
been  considered  udder  the  fourth  instruction ;  it  must  at  once  be 
seen,  that  the  court  did  not  err  in  giving  this  instruction.  The 
negligence  or  vigilance  of  the  master  could  be  of  no  importance, 
under  the  circumstances,  in  regard  to  the  liability  of  the  under- 
writers. 

The  other  instructions  in  the  case,  relate  to  the  loss  of  the 
vessel  by  worms,  and  the  representation  made  by  the  j^aintiff ; 
and  as  they  do  not  raise  any  distinct  point,  which  has  not  al- 
ready been  subsiantially  considered,  it  is  unnecessary  to  enter 
into  a  special  examination  of  them. 

The  judgment  <>f  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States,  for  the  district 
of  Massachusetts,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  the  said  circuit 
court  erred  in  instructing  the  jury,  that  in  ascertaining  what 
is  to  be  understood  as  a  coppered  ship,  in  applications  for  insur- 
ance on  a  voyage  of  this  nature,  the  terms  of  the  application 
are  to  be  understood  according  to  the  ordinary  sense  and  usage 
of  those  terms,  in  the  place  where  the  insurance  is  asked  for  and 
made,  unless  the  underwriter  knows  that  a  different  sense  and 
usage  prevail  in  the  place  in  which  the  ship  is  then  lying,  and 
in  which  the  owner  resides,  and  from  which  he  writes^  asking 
for  the  insurance ;  or,  unless  the  underwriter  has  some  other 
knowledge  that  the  owner  uses  the  words  in  a  diflforent  sense 
and  usage  from  those  which  prevail  in  the  place  where  the 
insurance  is  asked  for  and  made  ;  but  there  is  no  error  in  the 
other  instructions  given  by  the  said  circuit  court.  Whereupon,  it 
is  ordered  and  adjudged,  that  tlie  judgment  of  the  said  circuit 
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court  be,  and  the  same  is  hereby  reversed  for  this  error ;  and 
thai  in  alL  other  respects  the  said  judgment  be,  and  the  same 
is  hereby  affirmed.  And  it  is  further  ordered  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  circuit  court,  with  directions  to  award  a  venire  facias  de 
novo ;  and  that  further  proceedings  be  had  in  said  cause,  ac- 
cording to  right  and  justice,  and  in  conformity  to  the  opinion 
of  this  court. 
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Ex  PARTE  Martha  Bradstrbet,  in  the  matter  of  Martha 
Bradbtreet,  demandant  v.  Henrt  Huntinoton,  tenant. 

Motion  for  an  atteehmont  against  the  jndgre  of  the  northern  district  of  New 
York,  for  a  contempt  of  this  court,  in  refusing  to  obey  its  mandiimns,  direc- 
ting him  to  reinstate  certain  suits  which  had  been  dismissed  from  the  docket 
of  that  court,  and  to  procoed  to  adjudicate  them  according  to  law.  The 
motion  also  asked  for  a  rule  to  show  cause  why  a  mandamos  should  not  issue 
to  the  district  judge.  By  the  Court :  A  judge  must  exercise  his  discretion 
in  those  intermediate  proceedings  which  take  place  between  the  institution 
and  tria  of  a  suit ;  and  if  in  the  performance  of  this  duty  he  acts  oppress- 
ively, it  is  not  to  this  court  that  application  is  to  be  made. 

A  mandamus,  or  a  rule  tu  show  cause  why  a  mandamus  should  not  issue,  is 
asked  in  the  case  in  which  a  verdict  has  been  given,  for  the  purpose  of 
ordering  the  judge  to  enter  up  judgment  upon  the  verdict  The  affidavit 
itself  shows  that  judgment  is  suspended  for  the  purpose  of  considering  a 
motion  which  has  been  made  for  a  new  trial.  The  verdict  was  given  at  the 
last  term,  and  we  understand  it  is  not  unusual  in  the  state  of  New  York  for 
a  judge  to  hold  a  motion  for  a  new  trial  under  advisement  till  the  succeed- 
ing term.  -  There  is  then  nothing  extraordinary  in  the  fact,  that  the  judge 
should  take  time  till  the  next  term  to  decide  on  the  motion  for  a  new  trial. 
This  court  entertains  no  doubt  of  his  power  to  grant  it. 

The  attacjiment,  and  the  rule  to  ahow  cause  why  a  mandamos  shonld  not 
issue,  were  refused. 

AT  the  January  term  1833  of  this  courts  a  roaDdamus  was 
awarded,  on  the  application  of  Martha  Bradstreet,  to  the  dis- 
trict judge  of  the  United  States  of  the  northern  district  of  New 
York,  commanding  him  to  have  the  records  made  up  in  cer- 
tain cases  depending  in  that  court,  in  which  the  said  Martha 
Bradstreet  Was  demandant,  and  to  enter  judgments  thereon,  in 
order  to  give  the  demandant  the  benefit  of  a  writ  of  error  to 
the  supreme  court ;  and  also  that  without  delay  he  should  re- 
instate and  proceed  to  try  and  adjudge  according  to  the  law  and 
right  of  the  several  writs  of  right  and  the  mises  therein  joined 
in  certai.a  cases  depending  in  that  court.     7  Peters  634— C50. 

Mr  Jones,  as  counsel  for  the  demandant,  now  moved  the 
court  for  a  mandamus  to  compel  tlie  district  judge  to  permit 
judgment  to  be  entered,  and  a  writ  of  seisin  awarded  upon  the 
veidict  of  the  grand  assise,  rendered  in  favour  of  the  said 
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Martha  Bradstreet,  against  the  said  Henry  Huntington,  in  the 
district  court  on  the  8th  day  of  February  1834 ;  and  to  obtain  an 
attachment  against  the  district  judge  for  bis  prohibiting  the 
demandant  from  issuing  process  to  assemble  the  gcand  assise 
in  each  respective  cause  which  is  at  issue,  and  which  sbe^ 
would  otherwise  bring  to  trial  at  the  next  slated  session  of 
the  said  district  court,  to  be  held  at  Albany  on  the  second 
Tuesday  of  May  next :  and  also  for  a  rule  on  the  said  district 
judge,  to  show  cause  why  a  mandamus  should  not  be  issued, 
&c> 

Mr  Jones,  in  support  of  the  motion,  filed  the  affidavits  of 
the  demandant  and  her  counsel,  setting  forth  the  proceedings 
in  the  district  court  in  the  cases  referred  to  in  the  motion ;  and 
alleging  that  the  district  court  had  not  obeyed  the  mandamus 
of  this  court,  but  had,  in  direct  opposition  to  its  injunctions, 
permitted  great  delay  to  take  place  in  bringing  the  cases  to  a 
trial,  after  they  had  been  reinstated  in  conformity  with  the  order 
of  this  court. 

Mr  Jones  contended,  that,  upon  the  affidavits,  it  was  mani- 
fest that  the  proceedings  of  the  district  court  amounted  to  a 
contempt  of  this  court ;  and  that  the  whole  purposes  which 
were  to  be  accomplished  by  the  mandamus  had,  in  violation  of 
the  commands  thereof,  been  defeated. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  motion  is  for  an  attachment  against  the  judge  of  the 
northern  district  of  New  York,  for  a  contempt  of  this  court  in 
refusing  to  obey  its  tlnandamus,  directing  him  to  reinstate  cer- 
tain suits  which  had  been  dismissed  from  the  docket  of  that 
court,  and  to  proceed  to  adjudicate  them  according  to  law. 

The  suits  were  reinstated  and  ordered  for  trial  as  directed 
by  this  court ;  but  delays  have  taken  place  so  that  a  verdict  has 
been  given  in  only  one  of  them,  and  in  that  judgment  has  not 
not  yet  been  rendered. 

The  motion  for  the  attachment  is  supported  by  an  affidavit 
of  the  party,  verified  by  the  counsel,  giving,  at  great  length,  a 
history  of  the  proceedings  which  have  taken  place  in  these 
causes,  both  before  and  since  the  mandamus  was  awarded.  It 
alleges,  that  since  the  causes  have  been  reinstated  delays  have 
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taken  place  which  are  detailed  at  great  length,  and  are  con- 
sidered as  amounting  to  a  contempt  of  this  court,  by  disregard- 
ing its  mandamus. 

We  have  only  to  say,  that  a  judge  must  exercise  his  dis^e- 
tionin  those  intermediate  proceedings  which  take  place  between 
the  institution  and  trial  of  a  suit ;  and  if  in  the  performance  of 
this  duty  he  acts  oppressively,  it  is  not  to  this  court  that  appli- 
cation is  to  be  made. 

A  mandamus,  or  a  rule  to  show  cause  why  a  mandamus 
should  not  issue,  is  asked  in  the  case  in  which  a  verdict  has 
been  given,  for  the  purpose  of  ordering  the  judge  to  enter  up 
judgment  upon  the  verdict.  The  affidavit  itself  shows  that 
judgment  is  suspended  for  the  purpose  of  considering  a  motion 
which  has  been  made  for  a  new  trial.  The  verdict  was  given 
at  the  last  term,  and  we  understand  it  is  not  unusual  in  the 
state  of  New  York,  for  a  judge  to  hold  a  motion  for  a  new  trial 
under  advisement  till  the  succeeding  term.  There  is  then 
nothing  extraordinary  in  the  fact,  that  Judge  Conklin  should 
take  time  till  the  next  term  to  decide  on  the  motion  for  a  new 
triaL    This  court  entertains  no  doubt  of  his  power  to  grant  it. 

We  do  not  think  that  an  attachment  ought  to  be  awarded, 
nor  do  we  think  that  the  present  state  of  the  case  in  which  a 
verdict  has  been  rendered,  would  justify  this  court  in  directing 
a  tule  to  show  cause  why  a  mandamus  should  not  be  issued. 

The  motion  is  dismissed. 
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Henrt  Wheaton  and  Robert  Donaldson^  apfellants  v. 
Richard  Peters  and  John  Grigg. 

Copyright.  From  the  anthoritiei  cited  in  the  opinion  of  the  court,  and  othen 
which  might  be  referred  to,  the  law  appears  to  be  well  settled  in  England, 
that,  since  the  statute  of  8  Anne,  the  literary  property  of  an  author  in  his 
works  can  only  be  asserted  under  the  statute;  and  that  notwithstanding  the 
opinion  of  a  majority  of  the  judges  in  the  great  case  of  Miller  ▼.  Taylor 
was  in  ft.vour  of  the  common  law  right,  before  the  statute ',  it  is  still  oonsi- 
dered  in  England  as  a  question  by  no  means  free  from  doubt 

That  an  author  at  common  law  has  a  property  in  his  vuuutseripi,  and  may 
obtain  redress  against  any  one  who  depriYOs  him  of  it,  or  by  obtaining  a 
copy  endeavours  to  realize  a  profit  by  its  publication,  cannot  be  doubted : 
but  this  is  a  Yeiy  different  right  from  that  which  asserts  a  perpetual  and 
exclusive  property  in  the  future  publication  of  the  work,  after  the  author 
shall  have  published  it  to  the  world. 

The  argument,  that  a  literary  man  is  as  much  entitled-  to  the  product  of  his 
labour  as  any  other  member  of  society,  cannot  be  controverted.  And  the 
answer  is,  that  he  realizes  this  product  in  the  sale  of  his  works,  when  first 
published. 

In  what  respect  does  the  right  of  an  author  differ  from  that  of  an  individual 
who  has  invented  a  most  useful  and  valuable  machine .'  In  the  production 
of  this,  his  mind  has  been  as  intensely  engaged,  as  long  and  perhaps  as 
usefully  to  the  public,  as  any  distinguished  author  in  the  composition  of  his 
book.  The  result  of  their  labours  may  be  equally  beneficial  to  society ;  and 
in  their  respective  spheres,  they  may  be  alike  distinguished  for  mental 
vigour.  Does  the  common  law  give  a  perpetual  right  to  the  author,  and 
withhold  it  from  the  inventor  ?  And  yet  it  has  never  been  pretended  that 
the  latter  could  hold,  by  the  common  law,  any  property  in  his  invention, 
after  he  shall  have  sold  it  publicly.  It  would  seem  therefore  that  the  exist- 
ence of  a  principle  which  operates  so  unequally,  may  well  be  doubted.  This 
is  not  a  characteristic  of  the  common  law.  It  is  said  to  be  founded  on  prin- 
ciples of  justice,  and  that  all  its  rules  must  conform  to  sound  reason. 

That  a  man  is  entitled  to  the  fruits  of  his  own  labours  must  be  admitted ;  but 
he  can  enjoy  them  only,  except  by  statutory  provision,  under  the  rules  of 
property  which  regulate  society,  and  which  define  the  rights  of  things  in 
general. 

It  is  clear,  tliere  can  be  no  common  law  of  the  United  States.  The  federal 
government  is  composed  of  twenty-four  sovereign  and  independent  states, 
each  of  which  may  have  its  local  usages,  customs  and  common  law.  There 
is  ho  principle  which  pep'sdes  the  union,  and  has  the  authority  of  law,  that 
is  not  embodied  in  the  constitution  or  laws  of  the  union.  The  common  law 
could  be  made  a  jMirt  of  our  system  by  legislative  adoption. 

When  a  common  law  right  is  asserted,  we  look  to  the  state  in  which  the  con- 
troversy originated. 

'  When  the  ancestors  of  tlie  citizens  of  tlio  United  States  migrated  to  tliis 
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couniry,  they  brought  with  them,  to  a  limited  extent,  the  Enjplish  vmmam 
law,  as  pari  of  their  heritage.  No  one  will  contend,  that  the  oommon  lav, 
as  it  existed  in  England,  has  ever  been  in  force  in  all  its  provisions,  in  aaj 
state  in  this  union.  It  was  adopted  only  so  far  as  its  principles  were  suited 
to  the  condition  of  the  colonies :  and  from  this  circumstance  wo  see,  what 
is  the  common  law  in  one  statn,  is  not  so  considered  in  another.  The  judi- 
cial decisions,  the  usages  and  custuras  of  the  respective  states,  most  deter- 
mine how  far  the  common  law  has  been  introduced,  and  sanctioned  in 
each. 

If  the  common  law,  in  all  its  provisions,  has  not  been  introduced  into  Penn- 
sylvania, to  what  extent  has  it  been  adopted  ?  Mnst  not  this  court  havn 
some  evidence  on  the  snbject?  If  no  copyright  of  an  autlior,  in  bis  work, 
hsR  been  heretofore  asserted  there,  no  custom  or  usage  established,  no 
judicial  decisions  been  given ;  can  the  conclusion  be  justified,  that,  by  the 
common  law  of  Pennsylvania,  an  author  has  a  perpetual  property  in  thn 
copyright  of  his  works.  These  considerations  might  well  lead  the  eonrt  to 
doubt  the  existence  of  thts  law ;  but  there  are  others  of  a  more  oondonve 
character. 

In  the  eighth  section  of  the  first  article  of  the  constitution  of  the  United  SMntM 
it  is  declared,  that  congress  shall  have  power  "  to  promote  the  progrens  of 
science  and  the  useful  arts,  by  securing,  for  a  limited  time,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writings  and  inTentions.*' 
The  word  **  secure,**  as  used  in  the  constitution,  could  not  mean  tha  pro- 
tection of  an  acknowledged  legal  right.  It  refers  to  inyentors,  as  well  •§ 
authors :  and  it  has  never  been  pretended  by  any  one,  either  in  this  eoontiy 
or  in  England,  that  an  inventor  has  a  perpetnid  right,  at  common  law,  to 
sell  the  thing  invented. 

It  is  presumed,  that  the  copyright  recognised  in  the  act  of  eongreas,  and 
which  was  intended  to  be  protected  by  its  proTisions,  was  the  property 
which  an  author  has,  by  the  common  law,  in  his  manuteript,  which  wonld 
be  protected  by  a  court  of  chancery  ;  and  this  protection  was  given,  as  well 
to  books  published  under  the  provisions  of  the  law,  as  to  manuscript  eopiee. 

Congress,  by  the  act  of  1790,  instead  of  sanctioning  an  existing  perpetoal 
right  in  an  author  in  his  works,  created  the  right  secured  for  a  limited  time 
by  the  provisions  of  that  law. 

The  right  of  an  author  to  a  perpetual  copyright,  does  not  exist  by  the  common 
law  of  Pennsylvania. 

No  one  can  deny,  that  where  the  legislature  are  about  to  retit  an  ezolnalTe 
right  in  an  author  or  in  an  inventor,  they  have  the  power  to  provide  tho 
conditions  on  which  such  right  shall  be  enjoyed ;  and  that  no  one  can  avail 
himself  of  such  right,  who  does  not  substantially  comply  with  the  requisites  of 
the  law.  Tdis  principle  is  familiar  as  it  regards  patent  rights ;  and  it  is  the 
same  in  relation  to  the  copyright  of  a  book.  If  any  difference  ahonid  be 
made,  as  respects  a  strict  conformity  to  the  law,  it  would  seem  to  be  jnoie  len- 
sonable  to  make  the  requirement  of  the  author,  rather  than  of  the  inventor. 

The  acts  required  by  the  laws  of  the  United  States,  to  be  done  by  an  author  to 
*secure  his  copyright,  are  in  the  order  in  which  they  must  naturally  ttmne- 
pire.  First,  the  title  of  the  book  is  to  be  deposited  with  the  elerk,  and  the 
record  he  makes,  must  be  inserted  in  the  first  or  second  page ;  tiken  tkm 
jnMic  notice  in  the  nttupapert  is  to  be  given  ;  end  tottAiiy  Jtz  momfks  efier 
the  pMieation  of  the  hook,  a  ^4?pij  muet  be  deposited  in  the  d^urtmmUtfstaie^ 
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It  hM  been  nid,  those  an  unimportant  acts.  If  thej  are  indeed  wliollj  un- 
important, eonflrreia  acted  nnwbely  in  requiring  them  to  be  done.  But 
whether  they  are  unimportant  or  not,  is  not  for  the  soort  to  determine,  but 
the  legislature ;  and  in  what  light  they  were  considered  by  the  legislature, 
the  court  can  only  know  by  their  official  acts.  Judging  of  those  acts  by 
this  rule,  the  court  are  not  at  liberty  to  say,  they  are  unimportant,  and  may 
be  dispensed  with.'  They  are  acts  which  the  law  requires  to  be  done  ',  and 
may  this  court  dispenso  with  their  performance  ? 

The  security  of  a  copyright  to  an  author,  by  the  acts  of  congress,  is  not  a 
technical  grant  of  precedent  and  subsequent  conditions.  All  the  conditions 
are  important :  the  law  requires  them  to  be  performed,  and,  consequently, 
their  performance  is  essential  to  a  perfect  title.  On  the  performance  of  a 
part  of  them,  the  right  vests ;  and  this  was  essential  to  its  protection  under 
the  statute  :^but  other  acts  are  to  be  done,  unless  congress  have  legislated 
in  Tain,  to  render  this  righi  perfect.  The  notice  could  not- be  published 
until  after  the  entry  with  the  clerk ;  nor  could  tiie  book  be  deposited  with 
the  secretary  of  state  until  it  was  published.  But  they  are  acts  not  less  im- 
portant than  those  which  are  required  to  be  done  previously.  They  form  a 
part  of  the  title;  and  until  they  are  performed  the  title  is  not  perfect 

Every-  requisite  under  both  the  acts  of  congress  relative  to  copyrights,  is 
essential  to  the  title. 

The  acts  of  congress  authorizing  the  appointment  of  a  reporter  of  the  decisions 
^  of  the  supreme  court  of  the  United  States,  require  the  delivery  of  eighty 
copies  of  each  volume  of  the  reports  to  the  department  of  state.  The  do* 
livery  of  these  copies  does  not  exonerate  the  reporter  from  the  deposite  of 
a  copy  in  the  department  of  state,  required  under  the  copyright  act  of  con- 
gress of  1790.  The  eighty  copies  delivered  under  the  ^reporter's  act,  are 
delivered  €bt  a  different  purpose,  an<i  cannot  excuse  the  deposite  of  one 
volume  as  especially  required  by  the  copyright  acts. 

No  reporter  of  the  decisions  of  the  supreme  court  has,  nor  can  he  have,  any 
copyright  in  the  written  opinions  delivered  by  the  court:  and  the  judges  of 
the  court  cannot  confer  on  any  reporter  any  such  right. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the 
eastern  district  of  Pennsylvania* 
The  case  as  stated  in  the  opinion  of  Che  court  was  as  follows: 
^*  The  complainants  in  their  bill  state,  that  Henry  Wheaton 
is  the  author  of  twelve  books  or  volumes,  of  the  reports  of  cases 
argued  and  adjudged  in  the  supreme  court  of  the  United 
Suites,  and  commonly  known  as  *  Wheaton's  Reports  ;^  which 
contain  a  connected  and  complete  series  of  the  decisions  of  said 
court,  from  the  .year  1816  until  the  year  1827.  That  before 
the  'first  volume  was  published,  the  said  Wheaton  sold  and 
transferred  his  copyright  in  the  said  volume  to  Matthew  Carey 
of  Philadelphia;  who,  before  the  publication,  deposited  a  printed 
copy  of  the  title  page  of  the  volume  in  the  clerk's  office  of  the 
district  court  of  the  eastemdistript  of  Pennsylvania,  where  he 

VOL,  VIII. — S  z 
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resided.  That  the  same  was  recorded  by  the  said  clerk  accord- 
ing to  law",  and  that  a  copy  of  the  said  record  was  caused  by 
said  Carey  to  be  inserted  at  full  length  in  the  page  immediately 
following  the  title  of  said  book.  And  the  complainants  further 
state,  that  they  have  been  informed'and  believe,  that  vM  things 
which  are  necessary  and  requisite  to  be  done  in  and  by  the 
provisions  of  the  acts  df  congress  of  the  United  States,  passed 
the  Slst  day  of  May  1790  and  the  29th  day  of  April  1802,  for 
the  purpose  of  securing  to  authors  and  proprietors  the  copy- 
rights of  books,  and  for  other  purposes,  in  order  to  entitle  the 
said  Carey  to  the  benefit  of  the  said  acts ;  have  been  done. 

"It  is  further  stated,  that  said  Carey  afterwards  conveyed 
the  copyright  in  the  said  volume  to  Matthew  Carey,  Henry  C. 
Carey  and  Isaac  Lea,  trading  under  the  firm  of  Matthew  Carey 
and  Sons ;  and  that  said  firm,  in  the  year  1S21,  transferred  the 
said  copyright  to  the  complainant,  Robert  Donaldson.  That 
this  purchase  was  made  by  an  arrangement  with  the  said 
Henry  Wheaton,  with  the  expectation  of  a  renewal  of  the  right 
of  the  said  Henry  Wheaton  under  the  provisions  of  the  said 
acts  of  congress ;  of  which  renewal  he,  the  said  Robert  Donald- 
son, was  to  have  the  benefit,  until  the  firat  and  second  editions 
cf  the  said  volume  which  he,  the  said  Donaldson,  was  to  pub- 
lish, should  be  sold.  That  at  the  time  the  purchase  was  made 
from  Carey  and  Sons,  a  purchase  was  also  made  of  the  residue 
of  the  first  edition  of  the  first  volume,  which  they  had  on  hand ; 
and  in  the  year  1827  he  published  another  edition  of  said 
volume,  a  part  of  which  still  remains  unsold. 

"  The  bill  further  states,  that  for  the  purpose  of  continaing 
to  the  said  Henry  Wheaton  the  exclusive  right,  under  the  provi- 
sions of  the  said  acts  of  congress,  to  the  copy  of.  the  said  volume 
for  the  further  term  of  fourteen  years,  after  the  expiration  of 
the  term  of  fourteen  years  from  the  recording  of  the  title  of  the 
said  volume  in  the  clerk's  office  as  aforesaid ;  the  said  Robert 
Donaldson,  as  the  agent  of  Wheaton,  within  six  months  before 
the  expiration  of  the  said  first  term  of  fourteen  years,  deposited 
a  printed  copy  of  the  title  of  the  said  volunf>e  in  the  clerk's  oSc% 
of  the  district  court  of  the  southern  district  of  New  York,  where 
the  said  Wheaton  then  resided ;  and  caused  the  said  title  to  be 
a  second  time  recorded  in  the  said  clerk's  ofiice;  and  also 
caused  a  copy  of  the  said  record  to  be  a  second  time  published 


JANUARY  TERM  1834.  695 

[Wheaton  and  Donaldson  ▼.  Peters  and  Gngg.'l 
in  a  newspaper  printed  in  the  said  city  of  New  York,  for  the 
space  of  four  weeks,  and  delivered  a  copy  of  the  said  book 
to  the  secretary  of  state  of  the  United  States ;  and  that  all 
things  were  done  agreeably  to  the  provision^  ^)f  the  said  act  of 
congiess  of  May  31st,  1790,  and  within  six  months  before  the 
expiration  of  the  said  term  of  fourteen  years. 

**  The  same  allegations  are  made  as  to  all  the  other  volumes 
which  have  been  published ;  that  the  entry  was  made  in  the 
clerk's  office  and  notice  given  by  publication-  in  a  newspaper, 
before  the  publication  of  each  volume ;  and  that  a  copy  of  each 
volume  was  deposited  in  the  department  of  state. 

*^  The  complainants  charge,  that  the  defendants  have  lately 
published  and  sold,  or  caused  to  be  sold,  a  volume  called 
*  Condensed  Reports  of  Cases  in  the  Supreme  Court  of  the 
United  States,'  containfng  the  whole  series  of  the  decisions 
of  the  court  from  its  organization  to  the  commencement  of 
Peters's  Reports  at  January  term  1827.  That  this  volume 
contains,  without  any  material  abbreviation  or  alteration,  all 
the  reports  of  cases  in  the  said  first  volume  of  Wheaton's  Re- 
ports, and  that  the  publication  and  sale  thereof  is  a  direct  vio- 
lation of  the  complainants'  rights,  and  an  injunction,  &c.  is 
prayed. 

The  defendants  in  their  answer  deny  that  their  publication 
was  an  infringement  of  the  complainants'  cop)ryright,  if  any 
mey  had ;  and  further  deny  that  they  had  any  such  right,  they 
not  having  complied  with  all  the  requisites  to  the  vesting  of 
such  right  under  the  acts  of  congress." 

The  bill  of  the  complainants  was  dismissed  by  the  decree  of 
the  circuit  court;  and  they  appealed  to  this  court. (a) 

The  case  was  argued  by  Mr  Paine  and  Mr  Webster,  for  the 
appellants;  and  by  Mr  IngersoU,  by  a  printed  argument,  and 
Mr  Sergeant,  for  the  defendants. 

Mr  Paine,  for  the  appellants,  contended  ; 
1.  An  author  was  entitled,  at  common  law,  to  a  perpetual 
property  in  the  copy  of  his  works,  and  in  the  profits  of  their 

(a)  Tlio  cnMQ  was  decided  in  the  circuit  court  by  Judgo  Hopkinson,  Mi 
Justice  B\i.uwiN  imviut;  been  ahuent  on  tlio  nrj^umeiit  and  decision  thereof. 
The  opiMioii  or.Yud;;e  IIo(ikiiifcun  ia  iuseiicd  in  the  Appendix.  No.  11. 
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publication ;  and  to  recover  damages  for  its  injury^  by  an  action 
on  tbe  case ;  and  to  the  protection  of  a  court  of  equity. 

The  laws  of  all  countries  recognize  an  author's  property  in 
his  productions.  In  En^and,  beyond  all  question,  an  author 
had,  at  common  law,  the  sole  and  exclusive  property  in  his  copy. 
This  was  decided  in  Miller  v.  Taylor,  4  Burr,  230S.  This  pro- 
perty was  placed  by  its  defenders,  and  they  finally  prevailed^ 
upon  the  foundation  of  natural  right;  recognized  by  the  law% 
ordinances,  usages  and  judicial  decisions  of  the  kingdom,  from 
the  firsf  introduction  of  printing. 

The  opponents  of  literary  property  insisted,  tliat  an  author 
had  no  natural  right  to  his  copy ;  and  resorting  to  thoae  laws 
which  are  supposed  to  have  governed  property  before  the  social 
compact,  they  maintained,  that  because  the  copy  was  incapable 
of  possession  it  was  impossible  to  have  property  in  it.  Mr  J. 
Tates,  the  great  opponent  of  literary  property,  and  who  has 
probably  said  all  that  ever  was  or  can  be  said  against  it,  urges 
that  it  is  impossible  to  appropriate  ideas  more  than  the  light  or 
air  (4  Burr.  2357,  2365)  ;  forgetting  that  books  are  not  made 
up  of  ideas  alone,  but  are,  and  necessarily  must  be  clothed  in  a 
language,  and  embodied  in  a  form,  which  give  them  an  indi- 
viduality and  identity,  that  make  them  moie  distinguishable 
than  any  other  personal  property  can  be.  A  watch,  a  table,  a 
guinea,  it  might  be  difficult  to  identify ;  but  a  book  never. 
Cited  Blackstone's  Commentary  and  Christian's  notes,  to  show 
the  nature  of  literary  property. 

Tbe  court  are  referred  to  the  able  opinions  of  Willis,  J. 
Aston,  J.,  and  Lord  Mansfield,  in  Miller  v.  Taylor,  4  Burr.  2310, 
2335,  2395.  They  agreed  not  only,  that  an  author  had  a  pro- 
perty at  common  law,  but  that  it  was  perpetual :  notwithstand- 
ing the  statute  of  Anne. 

Not  long  after  that  decision,  however,  the  question  as  to 
the  perpetuity  of  an  author's  property,  was  brought  before  the 
house  of  lords ;  and  it  was  there  decided,  that  it  was  not  per- 
petual, its  duration  being  limited  by  the  statute  of  Anne.  Yet 
even  upon  this  point,  the  twelve  judges  were  equally  divided 
(if  we  include  Lord  Mansfield,  who  did  not  vote,  as  he  was  a 
peer),  and  there  were  eleven  out  of  twelve  who  maintained, 
thai  an  author  had  a  property  at  comfnon  law,  in  his  copy. 
Sec  Donaldson  v.  Beckett,  4  Burr.  2408 ;  i  Br.  P.  C.  129. 
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The  decrees  of  the  star  chamber  show,  that  that  court  ad- 
mitted and  protected  authors,  as  early  as  1556*  Maugham 
12,  IS.  Ordinances  of  parliament,  as  early  as  1641,  recognize 
and  protect  the  owner's  property  in  his  copy.  These  ordi- 
nances were  several  times  repealed.  Maugham  IS,  14.  In 
1662  and  1679,  acts  of  parliament  were  passed,  prohibiting  any 
person  from  printing,  without  the  conserlt  of  the  owner  of  the 
copy.     Maugham  15,  16. 

In  the  reign  of  Charles  II.,  there  were  several  cases  in  the 
courts,  in  which  the  ownership  of  the  copy  by  authors,,  is  treated 
as  the  ancient  common  law :  and  in  one  case,  the  case  in 
Croke's  Reports,  the  right  of  the  author  was  sustained,  even 
against  the  claim  of  the  king's  prerogative  to  publish  all  law 
books.  Chief  Justice  Hale  presided.  Maugham  19  ;  4  Burr. 
2316. 

In  the  reign  of  Anne,  when  the  perpetual  ownership  of  liter- 
ary property  wits  thus  firmly  established,  the  booksellers, 
annqye()*by  the^pifacy  of  unprincipled  and  irresponsible  adven- 
turers, applied  to  parliament  for  protection.  A  bill  was  accord- 
ingly brought  in  for  the  purpose,  entitled  "an  act  to  secure 
the  properly  of  authors."  In  committee,  its  title  was  changed 
to  that  of  "an  act  to  vest  authors  with  their  copies,  for  the 
times  therein  mentioned."  Maugham  20^ — 27.  And  the  act 
declared,  thatauthors  should  havean  exclusive  right  for  twenty- 
one  years  and  no  longer*     In  this  slinpe  it  was  passed. 

Notwithstanding  the  strong  and  explicit  terms  of  the  statute 
of  Anne,  both  as  to  vesting  the  author  with  his  right,  and  lim- 
iting its  duration,  (terms  not  to  be  found  in  our  act);  the  courts, 
by  an  uninterrupted  series  of  decisions,  from  the  passing  of  the 
statute  down  to  the  case  of  Donaldson  v.  Beckett,  maintained, 
that  an  author  still  had  his  original  perpetual  common  law 
right  and  property;  and  we  have  seen,  that  had  Lord  Mansfield 
voted  in  that  case,  the  twelve  judges  would  have  been  equally 
divided. 

For  a  review  of  the  common  law  property  of  an  author,  and 
of  the  legislation  upon  the  subject  in  England  and  the  United 
States,  cited,  the  American  Jurist,  vol.  10,  p.  61,  &c..  No.  for 
July  18S3. 

2.  The  comnion  law  property  of  an  author  is  not  taken  away 
by  the  constitution  of  (he  Unilcd  Slates.     iThe  states  have  not 
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surrendered  to  the  union  their  whole  power  over  copyrightfl^ 
but  retain  a  power  concurrent  with  the  power  of  congrese ;  so 
far,  that  an  author  may  enjqy  his  coiruuon  law  property,  and 
be  entitled  to  coniroon  law  remedies,  independently  of  the  acts 
of  congress.  It  is  one  of  those  concurrent  powers,  where  the 
power  of  the  state  ceases,  only  when  it  actually  conflicts  with 
the  exercise  of  the  powers  of  congress. 

In  the  constitutional  clause  relating  to  the  rights  of  authors 
and  inventors,  there  are  two  subjects,  distinct  enough  in  them- 
selves, and  only  united  by  the  form  of  expression.  This  com- 
prehensiveness of  expression,  we  know,  belongs  to  the  constitu- 
tion; and  that  the  aim  of  its  framers  was  brevity.  The 
expression  is  not  sp  important,  for  in  that  instrument  we  are  to 
look  for  substance  and  intention. 

Although  united  in  this  clause,  and  for  the  same  purpose  of 
being  secured  by  congress,  the  subjects  of  patents  and  of  copy- 
rights have  little  analogy.  They  are  so  widely  different,  that 
the  one  is  property,  the  other  a  legalized  monopoly.  The  one 
may  be  held  and  enjoyed  without  injury  to  others  ;  the  other 
cannot,  without  great  prejudice.  The  one  is  a  natural  right, 
the  otiier  in  some  measure  against  natural  right. 

But  because  tliey  both  come  from  invention  or  mental  labour, 
and  in  addition,  because  they  are  so  joined  in  the  constitution ; 
we  have  become  accustomed  to  regard  them  as  in  all  respects 
alike,  and  equally  depeudciit  on  the  legislative  favour  for  exist- 
ence and  proieclion. 

Upon  this  point  the  counsel  for  the  xippellants  argued  at 
large,  that  the  principles  which  applied  to  copyrights  were  dif- 
ferent from  those  which  regulated  the  property  of  inventions 
secured  by  a  patent.  That  they  were  inserted  in  the  clause  of 
the  constitution  for  brevity  and  comprehensiveness.  That  the 
framers  of  the  constitution  probably  designed  to  give  congress 
the  complete  and  exclusive  power  over  patents ;  but  it  did  not 
follow  from  this,  that  the  same  was  introduced  in  relation  "^to 
copyrights. 

It  is  important  to  examine  the  true  rules  of  construction 
which  are  applicable  to  this  clause  in  the  constitution. 

This  is  the  first  instance  in  which  this  court  has  been  called 
upon  10  pronounce,  whether  the  (lower  given  in  this  clause  is 
an  exclusive  or  a  concurr.ent  power ;  or  as  to  the  extent  of  the 
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power  conferred  by  it  on  congress.     Consequently  the  rules 
est*^^^'  ;hed  as  to  the  construction  of  that  instrument,  have  all 
been  in  relation  to  other  powers,  and.powers  of  a  very  different 
character. 

All  the  other  powers  in  the  constitution  conferred  on  con- 
gress or  yielded  by  the  states,  are  national  or  political,  and  for 
national  and  political  purposes.  This  is  the  only  instance  of 
a  power  being  conferred,  unless  incidentally,  over  private  pro- 
perty. This  is  a  power  over  private  property^  not  incidental 
to  a  national  power,  but  with  an  immediate,  primary  and  single 
reference  to  the  property.  The  rule  of  construction  as  to  the 
grant  of  the  political  and  national  powers  may  not  be  suited  to 
this.  It  has  been  held  as  to  them,  that  a  rule  of  strict  con-, 
struction  was  not  to  be  adopted. 

But  the  question  here  is  as  to  private  right.  And  the  ques-. 
tion  is  whether  the  constitution  takes  away  a  private  right,  or 
property  at  common  law.  And  why  should  we  not  apply  the 
same  rule  of  construction  to  such  a  constitutional  provision,  as 
we  do  to  a  statute,  in  derogation  of  common  law  right?  The 
rule  is,  that  such  statutes  are  to  be  construed  strictly,  because 
they  abridge  the  right.  The  reason  of  the  rule  extends  to  the 
constitution,  whenever  it  is  in  derogation  of  common  right. 
For  this  rule  see  10  Mod.  282;  4  Bac.  Ab.  5S0,  650. 

Other  common  law  rules  in  relation  to  statutes  affecting 
private  rights  or  common  law  rights,  would  seem  to  be  pecu- 
liarly applicable  to  this  claufie  of  the  constitution ;  although 
they  may  not  be  generally  referred  to  as  guides  in  construing 
the  constitution.  These  will  bo  found  in  1  Bj.  Com.  87 ;  1 
InsL  111,  115;  1  BI.  Com.  89;  Plowd.  Rep.  206;  13  Mod. 
1 18 ;  Plowd.  1 13 ;  1  Bac.  1 1, 18,  38 ;.  1  Bac,  3,  5 ;  2  Burr.  803, 
805;  Com.  Dig.  Action  on 'Slat.  C.  G. ;  Salk.  212;  19  Vin. 
Ab.  Stat  E  6;  I  Story's  Com.  436,  384,  387,  397,  411,  401 ; 
Martin  v.  Hunt<;r,  1  Wheat.  Rep.  32G,  410. 

With  these  general  guides  of  construction,  it  is  inquired 
whether  the  power  granted  to  congress  by  the  constitution 
transfers  the  whole  subject  of  property  of  authors  to  the  exclu- 
sive aiithority  and  control  of  congress;  so  that  the  property  of 
an  author  ceases  to  exist  at  all,  without  the  legislation  of  con- 
gress :  or  whether  it  leaves  the  author  in  the  .enjoyment  of  his 
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properly,  as  he  had  il  before  the  adoption  of  the  constitution; 
and  merely  attempts  to  improve  whtiV  was  supposed  to  be  an 
imperfect  enjoyment  by  authorizing  congress  to  secure  U, 

This  is  not  the  question  whether  the  power  is  concurrent  a 
exclusive.  If  the  author's  common  law  property  is  not  taken 
away,  nor  made  wholly  dependent  upon  the  legislation  of  con- 
gress ;  but  if  congress  possess  the  mere  partial  power  to  secure 
it,  then  the  property  remains  as  at  common  law,  subject  to 
state  legislation,  and  the  auxiliary  legislation  of  congreaa. 
Thtf  question  now  is  simply  as  to  a  ri^ht  of  property.  If  we 
take  the  rules  above  cited  from  Mr  Justice  Story's  Commentaries 
as  guides  of  interpretation  ;  can  there  be  a  question  as  to  the 
nature  of  the.  delegation  of  power,  or  its  extent  or  amount) 
The  delegation  is  to  secure  exclusive  rights ;  not  to  grant  pro- 
perty or  confirm  property,  or  grant  rights  or  confirm  or  estab- 
lish rights,  but  to  secure  rights. 

We  are  wiUitig  to  admit  that  this  language  is  broad  enough, 
aiid  is  adapted  td  transfer  to  congress  the  whole  legislation 
and  control  over  patents*  There  is  at  common  law  no  pro- 
perty in  them  ;  there  is  not  even  a  legal  right  entitled  to  pro- 
tection. They  have  a  moral  or  equitable  right,  but  unknown 
to  the  law.  Congress,  therefore,  when  authorised  to  secure 
their  rights,  are  authorised  to  do  every  thing;  and  full  power 
-over  the  subject  is  delegated  to  them. 

But  it  does  not  follow,  that  because  congress  are  authorised 
to  Create  de  novo,  and  to  secure  the  right  to  patents  by  mere 
force  of  the  word  eecUrey  that  they  are  therefore  authorised  by 
force  of  that  word  to  create  de  novo,  and  then  secure  copy- 
rights. For  a  very  different  process  would  then  take  place  in 
relation  to  the  two  things.  In  creating  patents  they  take 
nothing  away.  They  deprive  the  inventor  of  no  property. 
He  had  nothing,  and  they  gave  him  all  merely  by  securing. 
Bui  if  by  the  word  secure,  they  are  authorised  to  give  an  author 
all  that  he  is  afterwards  to  possess,  the  operation  effects  a  total 
deprivation  of  his  common  law  jproperty.  ^  that  to  allow  the 
word  **  secure,"  to  confer  the  same  power  over  copyrights,  as 
over  rights  to  inventions,  is  to  make  it  a  wotd  of  totally  differ- 
ent meaning  and  import  in  the  one  case,  from  the  other.  The 
langiMige  is  not  broad  enough,  nor  is  it  adapted  to  the  taking 
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away  of  property  or  pre-existing  rights.    We  are  therefore  to 
reject  the^  argument,  that  a  copyright  must  exist  and  be  held 
solely  under  the  constitution;  because  patent  rights  must  be. 

What  is  there  then  in  the  delegation  of  the  power  to  secure 
an  author's  exclusive  rights,  which  should  be  construed  to 
deprive  him  of  his  property,  and  make  him  dependent  wholly 
on  the  security  provided "}  Are  not  the  words  in  themselves 
plain  and  clears  and  is  not  the  sp4n8e  arising  from  th^m  distinct 
and  perfect?  and  if  so,  is  interpretation  admissible  1  and  if  not, 
is  not  the  question  settled  1  For  it  never  can  be  pretended 
that  the  naked  words,  authorising  congress  to  secure  rights, 
take  away  or  affect  the  property  in  which  thoto  rights  exist. 

There  would  seem  to  be  nothing,  therefore,  in  the  plaio 
meaning  of  the  word  secure^  which  should  alter,  affect,  or  take 
away  an  author's  property  in  his  writings.  Indeed,  it  seems 
too  plain  to  admit  of  argument,  that  when  the  constitution 
authorises  congress  to  secure  an  acknowledged  pre-existing 
right,  and  does  not  authorize  them  to  grant  it;  it  is  an  express 
declaration  that  it  subsists,  and  is  to  subsist,  independently  of 
their  power. 

But  it  nriay  be  said,  that  all  the  author  can  ask,  or  have,  is 
security  for  his  rights,  and  that  tMs  is  all  he  had  at  common 
law :  and  that  the  constitutional  clause  does  not  take  away 
his  security,  or  any  part  of  it,  but  only  transfers  to  congress  the 
power  and  duly  to  secure  him,  which  before  belonged  to  the 
states. 

We  answer,  that  if  this  construction  is  derived  from  the  im- 
port of  the  words  themselves,  it  is  strained  beyond  all  bounds 
allowed  by  the  rules  of  construction.  There  is  the  strongest 
reason  to  believe,  from  the  language  of  the  constitution,  that 
those  who  framed  it,  adopted  it  with  a  particular  view  to  pre- 
serve the  common  law  right  to  copyrights  untouched.  If  this 
clause  in  the  constitution  is  to  be  construed  as  taking  away 
the  author's  common  law  right,  it  deprives  hire  of  a  part  of 
the  security  he  had  at  common  law;  and  does  more  than 
merely  transfer  to  congress  a  power  and  duty  which  before 
belonged  to  the  states.  It  is,  then,  asked,  whether  the  word 
secure  can/  be  found  to  possess  any  such  meaning  as  to  take 
away,  and  diminish,  and  disturb,  either  by  the  common  law 
oi  constitutional  rules  of  construction. 

VOL.  VIII.— 4  A 
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The  meaning  of  the  clause  of  the  constitution,  when  tried 
by  the  usual  rules  of  interpretation,  is  shown  to  be  as  con- 
tended by  the  appellants.  Cited,  19  Vinert  Abr.  510,  E.  6; 
and  see  %  Inst.  2d  ed.  ;  Plowden  113  ;  1  Ch.  PI.  144  ;  Almy 
V.  Harris,  6  Johns,  Rep.  175 ;  The  President,  &c.  of  the 
Farmers*  Turnpike  Road  v.  Coventry,  10  Johns.  Rep.  389. 

Chief  Justice  Marshall  (12  Wheat.  653,  654)  lays  great 
stresB  on  the  framers  of  the  constitution  having  been  acquaint- 
ed with  the  principles  of  the  common  law,  and  acting  in 
reference  to  them.  Most  of  them  were  able  lawyers ;  and 
certainly  able  lawyers  drew  up,  and  revised  the  instrument. 
Are  we,  then,  to  believe,  that  if  they  had  any  design  to  t^ike 
away  the  common  law  right,  or  to  authorize  congress  to  take 
it  away  or  to  impair  it;  they  would,  knowing  the  rules  of  con- 
struction cited,  and  like  common  law  maxims,  have  used  the 
language  they  have?  There  is  the  strongest  reason  to  believe, 
from  the  language,  it  was  adopted  for  the  purpose  of  preserv- 
ing it,  and  to  reserve  from  congress  any  power  over  it.  This 
probability  arises,  almost  irresistibly,  from  the  language  used ; 
and  under  the  circumstances  that  it  was  used. 

The  case  of  Donaldson  v.  Beckett  was  decided  in  the  house 
of  lords  in  1774.  This  case,  and  all  the  law  on  this  subject, 
discussed  and  decided  by  it,  must  have  been  known  to  the 
lawyers  of  the  convention.  The  opinion  of  the  judges  in  the 
case  of  Miller  v.  Taylor,  must  also  have  beenfamiUar  to  them. 

From  the  statute  of  Anne,  then,  down  to  1774,  there  had 
been  in  England  a  continual  contest"  about  the  words  of  that 
statute,  and  whether  it  was  a  statute  to  secure  a  right  already 
existing.  It  agitated  the  literary  world  especially,  because  it 
belonged  to  them;  and  it  agitated  the  courts.  Cases  of  une- 
qualled importance  arosQ  out  of,  and  were  decided  upon  the 
use  of  these  words.  Yeates,  J.  calls  the  case  of  Miller  y.  Tay- 
lor,  a  case  of  "great  expectation."  This  case  occurred  in 
1769,  and  immediately  followed  the  still  greater  case  of  Don- 
aldson V.  Beckett,  in  which  the  twelve  judges  gave  each  an 
opinion  in  the  house  of  lords.  These  cases,  therefore,  occurred 
and  were  reported  a  few  years  before  4he  adoption  of  the  oon- 
stitution. 

Had  the  convention  designed  to  take  away,  or  to  authorise 
congress  to  take  away  the  common  law  property,  they  would 
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have  used  the  words  vettj  or  grant;  and  would  have  carefully 
avoided  the  word  secure. 

But  what  reason  can  be  discovered  why  the  framers  of  the 
constitution  should  wish,  or  intend  to  take  away^  or  authorize 
congress  to  take  away  the  common  law  right.  What  was 
the  mischief  they  had  in  view  ] 

Will  it  be  said  that  the  public  have  rights  as  well  as  the 
author;  and  that  it  is  impolitic  to  allow  a  perpetual  right  1 
Suppose  we  grant  it.  Tet,  what  has  the  constitution  to  do 
with  a  mischief  like  this  1  It  does  not  require  a  national 
power  to  cure  it.  The  states  were  fully  adequate  to  provide  a 
remedy  themselves.  And  the  states  gave  congress  no  powers, 
which  they  could  as  well  exercise  themselves.  Will  it  be  pre* 
tended  that  the  states  could  not  regulate,  limit  or  take  away 
the  right  within  their  own  territories ;  and  that  it  was  necessary 
to  empower  congress  to  do  it  1 

Will  it  be  said  that  it  was  designed  to  take  from  the  states 
their  power  over  copyright,  lest,  if  a  state  were  to  protect  the 
rights  of  authors,  the  citizens  of  other  states  might  be  curtailed 
of  their  rights  within  that  state  1  The  answer  is  obvious. 
No  person  can  have  any  rights  opposed  to  the  author's.  He 
has  the  property,  and  it  cannot  stand  in  the.  way  of  another's 
property  or  rights.  Besides,  the  objection  goes  to  the  whole  of 
state  legislation  on  any  subject :  for  a  state  may,  by  its  laws, 
curtail  or  affect  the  rights  of  citizens  of  other  states,  in  other 
particulars,  and  why  be  so  careful  to  prevent  them  in  this  ? 
As  we  have  already  shown,  copyrights  have,  in  these  respects, 
none  of  the  mischiefs  attending  them  which  attend  a  right  to 
inventions. 

There  could  be  but  one  possible  motive  for  making  copy- 
rights a  .national  concern ;  and  that  was  because  the  states 
might  not,  or  could  not,  individually,  afford  them  a  just  protec« 
tion.  From  this  single  motive,  what  intention  are  we  to  infer  1 
That,  and  that  only,  apparent  on  the  face  of  the  constitution. 
An  intention  to  secure  the  right 

Why  is  it,  however,  that  if  the  public  good  was  had  in  view, 
by  the  framers  of  the  constitution,  and  not  the  author's  benefit 
singly,  either  as  regards  patents  or  copyrights,  that  they  did 
not  undertake  to  guard  the  citizens  of  the  several  states  against 
the  protection  which  the  states  might  afford  to  inventions  intro- 
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duced  from  abroad.     For  that,  as  well  as  for  the  printiog 
of  foreign  books,  a  state  might,  if  it  chose,  grant  monopolies. 
But  this,  and  other  mischiefs  to  spring  from  state  legislation, 
it  was  thought  proper  to  provide  against. 

It  is  contended  that  the  case  of  copyrights  is  one  within 
the  concurrent  powers  of  the  United  States,  and  the  states.  It 
is  not  within  either  of  those  kinds  of  exclusive  powers  enumer- 
ated in  the  Federalist  (No.  34),  but  belongs  to  the  other  dass 
of  powers. 

What  is  the  power  here  ?  A  power  to  secure  the  right  of 
authors.  And  the  question  is  whether  the  states  may  not  pro- 
tect and  enforce  the  common  law  right,  while  the  United  States 
secure  it.  Is  such  a  power  totally  and  absolutely  contradic- 
tory and  repugnant  1  Is  it  not,  on  the  contrary,  perfectly  con- 
edstent  with  the  other.  It  is  as  consistent  as  a  common  law 
remedy  is  with  a  statute  remedy ;  it  is  the  same  thing.  Both 
may  exist  and  act  in  concert,  and  no  conflict  can  occur,  unless 
the  state  undertakes  to  deprive  an  author  of  what  congress 
has  secured  to  him. .  If  that  were  a  reason  for  taking  away 
the  state  power,  it  would  be  a  reason  for  depriving  them  of  all 
power :  for  so  long  as  they  have  power  to  legislate,  they  can 
pass  laws  to  interrupt  those  of  congress.  It  is  impossible  Co 
imagine  a  case  where  a  power  of  congress  could  receive  so  lit- 
tle interruption  from  the  legislation  of  the  states ;  because  this 
is  a  power  primarily  over  private  right,  and  not  for  national  pur- 
poses ;  and  it  is  the  only  pne  of  the  kind  in  the  constitution. 

The  opinions  of  this  court  have  been  uniform,  that  a  con- 
current power  in  cases  like  this,  might  exist  and  be  exercised 
by  the  states.  See  Houston  v.  Moore,  5  Wheat.  Rep.  48  to 
56  ;  also  Mr  Justice  Story's  Commentaries  421  to  4S3. 

It  is  believed  that  if  the  states  h&ve  resigned  to  congress 
their  power  over  copyrights,  and  have  none  remaining  in  them- 
selves, yet  that  they  have  given  the  power  to  congress  with  a 
qualification  and  limitation,  and  have  confined  it  in  their 
hands,  as  they  had  power  to  do,  simply  to  securing  the  right 
of  the  author.  If  they  have  any  power  besides  this,  it  is 
merely  to  abridge  the  period. 

Next  Have  congress  impaired  the  author's  right  ?  That 
is,  supposing  the  common  law  remedies  to  be  gone,  and  that 
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the  author  can  have  no  remedy  unless  be  has  published  the 
record,  and  deposited  the  copy  in  the  secre^ry^  of  state's  office. 

It  is  answered  that  they  have  most  essentially.  They  have  ^ 
entirely  changed,  and  unnecessarily,  the  ^hole  title  which  tJk 
author  had  at  common  law,  and  the  evidence  on  which  it 
rested.  They  have  taken  from  him  the  natural  common  law 
title,  and  the  evidence  to  support  it;  and  have  given  him  one 
of  a  most  artificial  and  difficult  diaracter.  And  is  not  a  man's 
title  to  property,  his  evidence  of  ownerships  a  part  of  the  pro- 
perty itself,  a  part  of  its  value?  Is  it  not  this  which  dis- 
tinguishes real  from  personal  estate,  in  some  measure;  and 
gives  it  a  higher  character  %  Suppose  a  man  were  to  lose  his 
title  deeds,  or  one  of  them,  what  would  be  the  value  of  hb 
property  1  ^ 

What  title  had  a  man  before  the  statute,  and  wHat  has  he 
now?  Before  the  statute,  it  was  sufficient  for  him  to  prove 
himself  the  author.  This  he  could  do  by  proo^  in  pais,  in  a 
thousand  ways.  The  proof  of  this  is  easy  and  imperishable, 
because  it  is  the  natural  proof.  The  name  of  the  author  on 
the  book,  possession  and  claidi  of  title  alone,  or  first  publi- 
cation, would  be  prijfna  facie  sufficient  evidence*  And  these 
are  inherent,  and  inseparable  from  almost  every  case,'  as  a  part 
of  its  natural  incidents. 

But  suppose  he  must,  as  is  contended,  prove  a  compliance 
with  the  requintes  of  the  statutes.  He  is  driven  from  all  his  safe 
and  easy  common  law  proof.  There  can  l>e  no  such  thing  as 
prima  facie  evidence  offered.  Must  he  prove  the  publicad<Hi  ftr 
four  successive  weeks^  forty-two  years  after  it  was  made  ?  Is 
be  to  keep  a  ffie  of  newspapers,  and  if  he  does,  what  proof  has 
he  of  publication  ?  How  is  he  to  prove  the  delivery  of  the 
volume  ?  The  law  provides  for  no  record.  He  must  call  a 
witness,  and  then  he  cannot  be  safe  for  forty-two  years,  unless 
he  files  a  bill  to  perpetuate  testimcmy.  The  evidence  in  the 
case  establishes  the  difficulty  of  such  proof.  Can  a  statute, 
which  thus  loads  a  right  with  burthensome  and  needless  re- 
gulations, and  makes  it  wholly  dependent  on  accidental  m»* 
take  or  amission,  where  it  was  free  from  them  both,  be  said 
not  to  impair  an  author's  common  law  right  of  property  T 

If,  then,  congress  have  not  the  power  to  impair  the  author's 
propcry,  and  if  the  requisites  as  to  publication  and  delivery  of 
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the  copy,  if  made  conditions  precedent,  do  impair  it;  they  are 
so  far  unconstitutional ;  and  the  appellants  have  a  right  to 
cliaim  the  benefit  of  the  act  without  performing;:  them. 

4.  A  citizen  of  one  state  has  the  same  conmion  law  pro- 
perty in  his  copy,  in  other  otates,  a«  the  citizens  of  these  states 
can  have ;  and  the  common  law  property  exists  in  the  state  of 
Pennsylvania :  ^consequently,  the  complainants  are  entitled  to 
a  copyright  at  common  law  in  that  state,  and  cw  have  a 
remedy,  in  the  circuit  court  of  the  United  States,  for  its  viola^ 
tion,  independently  of  the  provisions  of  the  act  of  congress ; 
the  citizenship  of  the  parties  giving  the  state  jurisdiction. 

The  constitution  of  the  United  States  provides,  that  'Ube 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  of  the  several  states.'* 

The  constitution,  by  this  provision,  designed  to  make,  and 
does  in  fact  make  us  one  nation,  living  under  the  same  laws. 
It  designed  to  give  to  all  the  citizens  of  the  United  States,  not 
'merely  the  benefits  and  privileges  secured  to  them  by  national 
laws,  but  the  benefit  of  all  the  laws  of  all  the  states,  and  the 
privileges  conferred  by  them.  Under  this  provision,  a  citizen  of 
New  York  has  all  the  privileges  of  the  laws  of  Pennsylvania, 
whatever  they  may  be. 

It  is  this  provision  which  makes  us  one  nation,  and  this  only. 
It  is  this  alone  which  gives  to  all  the  citizens  of  the  United 
States  uniform  and  equal  civil  rights  throughout  all  (he  territories 
of  the  nation.  Other  constitutional  provisions  secure  political 
advantages ;  but  without  this  we  should  be  a  mere  league,  and 
not  a  nation.  We  should  be  several  distinct  nations.  Yattel 
says  (p.  159,  book  i.  ch.  19),  **  the  whole  of  a  country  pos- 
sessed by  a  nation,  and  subject  to  its  laws,  forms,  as  we  have 
said,  its.  territories,  and  it  is  a  common  countrv  of  all  the  indi- 
vidoals.  of  the  nation.'' 

In  tliis  sense  of  a  nation,  this  provision  of  the  constitution 
makes  us  one ;  and  makes  all  the  states  the  common  country 
of  all  the  individuals  of  the  nation. 

An  author  then,  who  is  a^  citizen  of  one  of  the  states,  is 
entitled  to  have  his  property  in  his  copy  protected  in  every 
other  state,  accordiirg  to  the  laws  of  such  state ;  without  the  aid 
of  any  national  law.  The  only  question  is,  do  the  laws  of  the 
slate  give  an  .author  a  property  in  his  copy  -^  for  if  they  do,  who 
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shall  say  he  is  not  entitled  to  enjoy  bis  property  under  such 
laws,  as  much  as  any  other  kind  of  property  1  Has  not  a  citi- 
zen of  New  York  a  right  to  hold  lands,  or  any  other  kind  of 
property  under  the  laws  of  Pennsylvania  1  And  if  that  state 
were  to  attempt  to  deprive  him  of  Hhe  same  rights  as  her  own 
citizens  enjoy,  would  it  not  be  a  violation  of  this  clause  of  the 
constitution  1  The  truth  is,  a  citizen  of  New  York  is,  so  far  as 
all  his  civil  rights  and  privileges  are  concerned^  a  citizen  of 
Pennsylvania.  See  Mr  Justice  Story's  Commentaries  674,  676. 

An  author's  copyright  at  common  law  exists  in  Pennsyl- 
vania. 

The  American  colonies  brought  hither,  as  their  birthright 
and  inheritance,  the  common  law,  so  far  as  it  was  applicable 
to  their  situation.  Judge  Chase,  in  United  Stales  v.  Worrall, 
1  Dall.  Rep.  S84. 

Chief  Justice  M'Eean,  in  1  Dall.  Rep.  67,  says,  the  common 
law  has  always  been  in  force  in  Pennsylvania.  Statutes  made 
before  the  settlement  of  the  province  have  no  force,  unless  con- 
venient, and  adapted  to  the  circumstances  of  the  country ;  all 
made  since,  have  no  force,  unless  the  colonies  are  named.  See 
also  page  74. 

There  never  was  a  statute  in  Pennsylvania. relative  to  copy- 
right; and  the  statute  of  Anne  was  passed  after  the  settle- 
ment of  thai  state  :  the  common  law  therefore  prevails  there. 

5.  The  publication  of  the  record  in  the  newspapers,  and  the 
delivery  of  the  copy  to  the  secretary  of  state,  are  not  made 
conditions  precedent  at  all  by  the  acts  of  congress,  or  if  at  all, 
only  as'  to  the  right  to  the  security  provided  by  the  acts.  A 
non  observance  of  the  statutory  directions  in  these  particularsf^ 
does  not  deprive  the  author  of  the  ordinary  remedies  by  an  ac- 
tion on  the  case  and  bill  in  equity.  Besides,  the  publicatipn  of 
the  record,  and  delivery  of  the  copy,  were  at  most  intended 
only  as  a  means  of  notice  of  the  author's  right ;  and  actual 
notice,  in  this  case  abundantly  shown,  dispenses  with  those 
modes  of  constructive  notice. 

After  stating  the  particular  provisions  of  the  act  of  1790,  the 
counsel  proceeded  to  argue,  that,  on  the  proper  construction  of 
the  act,  the  publication  of  the  record,  or  the  delivery  of  the 
copy,  is  not  in  any  way-  connected  with  the  right ;  and  the 
delivery  of  the  copy  has  nothing  to  do,  even  with  the  penalties 
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and  forfeitures  imposed  by  iu  The  provisions  of  the  act  are, 
in  some  respect,  similar  to  those  of  the  statute  of  Anne ;  and 
it  must  have  been  drawn  with  reference  to  it*  Congp^ess,  by 
this  law,  did  not  think  proper  to  impose  all  the  penalties  which 
are  found  in  the  act  of  Anne ;  because  they  were  engaged  in 
discharging  their  constitutional  power  of  securing  the  author's 
right. 

The  copy  to  the  secretary  of  state  is  a  mere  donation  from 
the  author.  Congress  give  him  no  equivalent  for  it*  The 
clerk  is  paid  for  the  record ;  and  what  do  government  give  the 
author  for  the  copy,  but  security  1  Have  they  a  right  to  sell 
the  security ;  to  put  a  price  on  the  exercise  of  their  constitu- 
tional powers  1  What  right  does  the  constitution  give  them  to 
require  a  donation  from  the  author  1  And  will  it  be  believed, 
that  they  intended  to  forfeit  his  property  if  he  did  not  furnish  itt 

The  month  which  may  elapse  after  the  right  attaches^  and 
before  publication,  and  the  six  months  before  depositing  the 
copy ;  show,  that  these  things  are  not  conditions  precedent 

Natural  rights  are  generally  known  by  their  own  incidents. 
Property  always  carries  with  it  its  own  indicia  of  ownership ; 
and  literary  property  not  less  than  any  other.  The  super* 
addition  of  record  evidence,  the  highest  known  to  law  and  all 
that  is  required  of  ownership  of  real  estate,  was  probably 
deemed  sufficient  by  congress ;  and  they,  therefore,  required 
no  other  of  the  right  of  an  author.  It  would  be  a  fair  presump- 
tion, that  when  they  had  required  enough,  they  woidd  not  go 
on  to  require  a  superfluity. 

But  the  publication  of  the  record  and  delivery  of  the  copy 
have  been  held,  by  a  very  numerous,  learned  and  able  court, 
<xi  full  argument  (the  court  of  errors  in  Connecticut,  composed 
of  the  twelve  judges),  to  be  only  directory ;  and  to  have  nothing 
to  da  with  the  author's  right.  Nicholas  v.  Ruggles^  S  Day's 
Rep.  146. 

Bui  it  is  said,  that  although  the  publication  and  delivery  of 
the  copy,  are  not  conditions  precedent  by  the  act  of  1790,  they 
are  nuide  so  by  the  act  of  1802 ;  and  that  thb  has  been  decided 
in  the  case  of  Ewer  v.  Coxe,  4  Wash.  487,  as  to  the  publica^ 
tion  of  the  record. 

The  counsel  then  proceeded  to  comment  on  the  decision  of 
Mr  Justice  Washington,  in  the  case  referred  to ;  denying  that 
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the  language  suid  by  him  to  be  contained  in  the  first  section 
of  the  act  of  1802,  was  contained  in  it ;  and  asserting  that  the 
meaning  of  the  words  used  in  the  section,  had  been  strained 
by  the  judge.  He  contended,  that  the  act  of  1802  was  not 
intended  to  operate  on  the  provisions  of  the  preceding  law,  but 
only  to  refer  to  them  as  established  by  that  law.  There  is  no 
enactiiig  language  in  the  latter  law ;  and  without  enacting 
language,  it  can  be  no  enactment. 

It  is  the  duty  of  this  court,  before  it  allows  property  to  be 
sacrificed,  even  if  the  words  of  an  act  are  clear  and  free  from 
doubt  on  their  face ;  to  look  carefully  at  the  intention  of  the 
legislature,  to  look  at  the  spirit  of  the  law  and  its  consequen- 
ces, and  at  the  old  law,  the  mischief  and  the  remedy. 

The  counsel  then  went  into  an  examination  of  both  the 
statutes,  for  the  purpose  of  showing  that,  applying  these  princi- 
ples, the  construction  of  those  acts  should  be  such  as  was 
maintained  by  the  appellants.  In  the  course  of  this  examina- 
tion, he  cited,  19  Yin.  Abr.  510,  E.  6 ;  Plowd.  Ill  ;  2  Insti- 
tutes  200 ;  1  Bl.  Com.  87 ;  University  v.  Beyer,  16  East 
816;  Postmaster  General  v.  Early,  12  Wheat.  148. 

The  act  of  1802  does  not  make  the  publication  and  delivery 
conditions  precedent,  because  it  is  impossible  they  should  be 
so.  The  first  act  vests  the  right  on  recording  the  title.  It 
then  gives  two  months  to  publish  the  record,  and  six  months 
to  dehver  the  copy.  A  condition  precedent  is  an  act  to  be 
done  precedently;  and  it  is  impossible  to  publish  the  record 
until  the  record  is  first  made,  and  the  right  attaches  on  mak- 
ing the  record. 

The  act  of  1802  declares  that  the  author,  **  before  he  shall 
be  entitled  to  the  benefit  of  the  act"  of  1?93,  shall,  *^  in  addition 
to  the  requisites,**  &c.  Now  what  was  the  benefit  of  that  act  t 
It  is  entitled  an  act  to  secure  the  author's  right;  and  the  power 
of  congress  is  to  secure  the  right,  i.  e.  an  existing  right.  How 
does  the  act  secure  the  right  1  Only  by  penalties  and  forfeit- 
ures. It  gives  ho  action  on  the  case,  no  bill  in  equity ;  and  if 
it  had  given  them,  it  would  have  been,  as  to  them,  wholly 
inoperative,  for  no  court  had  jurisdiction  of  them.  What  then 
was  meant  by  ;  what,  in  fact,  was,  the  '*  benefit  of  that  act  T** 
Certainly  the  penalties  and  forfeitures;  nothing  else.  We 
VOL.  viir.— 4  B 
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claim  the  benefit  of  the  act  of  1819,  which  expressly  gives  a 
bill  in  equity,  and  the  circuit  court  jurisdiction. 

It  is  in  vain  to  say  that  the  acts  in  question  arexonditioos 
precedent  to  the  right.  The  right  itself  is  recognised  by  the 
constitution  and  law,  as  an  existing  right ;  and  the  rieht  is  not 
given  by  the  act,  but  is  only  secured  by  it  The  security,  as 
we  have  shown,  is  the  penalties  and  forfeitures,  which  we  do 
not  now  claim.  The  action  on  the  case  is  a  remedy  founded 
on  the  right,  and  not  on  the  statute  which  gives  none.  And 
this  bill  is  founded  on  the  right,  and  on  the  act  of  1819.  We, 
therefore,  get  neither  the-  right  nor  remedy  from  the  act  of 
1790 ;  and  what  benefit  do  we  claim  from  it  ? 

In  support  of  the  construction  thus  contended  for,  were 
cited.  Rules  of  Construction  found  in  6  Bac.  Abr.  379,  Statute 
1,  pi.  1 ;  383,  pi.  4, 5 ;  387,  pi.  6 ;  391,  pi.  10  j  19  Vin.  Abr.  S19, 
Statute  £.  6,  pi.  86  ;  520,  pi.  96  ;  525,  pi.  129  ;  524,  pi.  119; 
528,  pi.  156  ;  5  Yin.  Abr.  Condition  2  a.  pi.  2,  3,  4,  5 ;  528, 
pL  154,  158. 

It  is  agreed  that  the  object  of  the  requisites  in  the  act  is  to 
give  notice,  and  statutes,  however  strong  their  language  or 
positive  their  enactments,  which  require  things  to  be  done 
lor  notice,  are  held  not  to  apply  f  and  that  their  provisions  need 
not  be  complied  with,  where  actual  notice  is  proved.  Such 
are  the  registry  acts,  and  other  similar  acts,  which  declare 
that  instruments  shall  be  absolutely  void  if  not  recorded.  T^e 
Nev6  V.  Le  Nev6,  2  Atk.  Rep.  650 ;  Jackson  ex  dem.  v.  Bur- 
gett,  10  Johns.Rep.  460 ;  Jackson  ex  dem.  v.  West,  10  Johns. 
Rep.  466. 

It  is  fully  shown,  by  the  evidence  that  the  defendant  had 
notice;  and  a  part  of  that  evidence  shows  that  the  claim  of  the 
appellant,  Mr  Wheaton,  was  admitted. 

The  rule  is  that  the  provisions  of  the  registry  acts  do  not 
apply  except  in  cases  of  bona  fide  purchasers.  What  is  a  bona 
fide  purchaser  1  A  purchaser  without  notice  ;  no  matter  what 
his  property,  or  his  attempt  to  get  it,  has  cost  him.  Is  Mr 
Peters  a  bona  fide  purchaser  1 

It  is  objected  that  the  record  of  some  volumes  in  taken  out 
as  author  and  proprietor.  In  answer  we  say,  it  is  the  clerk's 
duty  to  make  out  the  record ;  and  we  cannot  be  held  to  forfeit 
our  property,  because  he  has  not  done  it  correctly. 
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But  the  record  isr  right.  As  author,  and  not  having  parted 
with  the  right,  Mr  Wheaton  was  also  proprietor.  The  act  is 
adapted  to  a  proprietor  as  well  as  author,  and  to  enable  a  pro- 
prietor who  is  not  the  author  to  secure  a  copyright.  In  our 
case  Mr  Wheaton  is  described  as  author,  and  the  super*addi- 
tioD  of  proprietor  is  mere  surplusage. 

6.  The  directions  of  the  acts  of  congress  as  to  the  publica- 
tion of  the  record  and  delivery  of  the  copy  to  tlie  secretary  of 
state ;  and  the  renewal  of  the  right  to  the  first  volume  imve 
been  complied  with;  and  the  complainants  have^offered  all  the 
proof  they  are  bound  to  oifcr  of  those  facts. 

In  support  of  these  positions,  the  counsel  referred  to  the  evi- 
dence in  the  record. 

As  to  the  delivery  of  copies  to  the .  secretary  of  state,  he 
stated,  that  the  law  is  silent  as  to  any  proof.  It  directs  no 
memorandum  of  the  deposit  to  be  made.  The  presumption, 
therefore,  is,  that  none  is  made.  And,  in  fact,  they  did  not 
begin  to  make  any  until  about  the  close  of  these  volumes. 

It  appears,  that  certificates  were  given,  sometimes,  latterly. 
But  the  law  does  not  direct  them,  does  not  know  them ;  and 
why  should  one  take  them  1  Would  they  be  evidence  of  any 
thing  if  he  had  them  1  And  Mr  Brent  proves  the  greatest 
irregulatity  ad  regards  certificates  and  memoranda.  Mr  Carey 
proves  the  same  thing. 

But  the  law  does  say,  that  the  secretary  of  state  shall  pre- 
serve the  copies  in  his  office.  This  then  is  the  evidence 
required  by  law,  that  the  volumes  have  always  been  in  his 
office,  since  within  six  months  of  theii  publication.  And  this 
is  proved  by  Mr  Brent's  deposition.  The  volumes  are  and  have 
been  there.  It  is  for  them  to  show  that  they  were  not  placed 
there  by  us  under  the  law. 

How  can  we  prove,  by  parol,  facts  which  occurred  from  six- 
teen to  seventeen  years  before  the  proof  taken  in  this  cause  ? 
The  proof  must  be  by  parol ;  and  such  proof  the  law  presumes 
to  be  out  of  men's  power  after  tlie  lapse  of  six  years.  ^Vithout 
the  copies  having  actually  been  found  there,  the  law  would 
presume  that  an  act  enjoined  by  law  to  be  performed,  was  per- 
formed after  such  a  lapse  of  time.  It  would  presume  it,  in 
favour  of  right  and  natural  justice  against  a  wrong  doer.     See 
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a  cose  of  presumption,  even  of  the  enrolment  of  articles  o( 
apprenticeship,  against  positive  evidence  to  the  contrary.     The 
King  V.  The  InhabitanU  of  Long  Buckley,  7  East  45. 

But  we  have  proved,  positively,  by  the  evidence  of  Mr  Brenc, 
that  eighty  copies  of  every  volume  were  delivered  under  the 
reporter's  salary  act,  within  the  six  months  after  publicntion. 
The  four  acts  of  congress  allowing  the  reporter  his  sali^ry,  also 
provide,  that  he  shall  within  six  months  deliver  eighty  copies 
to  the  secretary  of  siale ;  one  of  which  he  is  to  keep  and  trans- 
mit to  his  successor  in  office,  of  course  to  be  preserved  in  tlie 
office. 

The  fact  is,  that  eighty-one  copies  were  sent,  but  the  law 
giving  the  salary,  not  requiring  more  than  eighty,  the  papers 
in  the  department  under  these  acts  speak  of  but  eighty ;  and 
all  being  sent  to  the  department  together,  is  the  reason  why 
there  was  no  minute,  or  memorandum,  cr  certificate,  as  in 
some  cases  under  the  copyright  law. 

And  is  not  this  within  the  letter  of  the  copyright  law,  the 
delivery  of  the  eighty  copies  alone  1  And  if  we  have  complied 
with  the  letter  of  the  law,  ought  it  not  to  save  us  from  a  for- 
feiture of  our  property  1  Is  it  not  within  the  spirit  of  the  law  ! 
The  judge  in  the  cpart  below  insists  it  is  for  notice  ;  the  coun- 
sel insist  it  is  for  notice.  And  is  it  not  as  good  notice,  if  it  is 
there  under  one  law,  as  under  the  other  ?  But  the  judge  who 
decided  the  case  below  says,  that  it  is  not  required  under  the 
salary  law  to  be  kept  in  the  office.  It  is  submitted,  that  it  is 
as  much  required  to  be  kept  there  under  one  law  as  another. 
At  all  events,  the  condition,  if  it  be  a  condition  precedent,  is 
substantially  performed  by  it ;  and  this,  as  has  been  shown,  is 
sufficient. 

The  copyright  for  the  first  volume  of  Wheaton's  Reports  V7aa 
renewed  in  New  York,  the  place  of  residence  of  the  author. 
This  was  done  before  the  publication  of  any  volume  of  the  Con- 
densed Reports,  containing  any  of  the  matter  in  Wheaton's 
Reports.  Mr  Wheaton  had  not  parted  with  his  property  in 
them  ;  and  by  the  third  section  of  the  act  of  1790,  it  is  required 
that  the  title  shall  be  deposited,  and  the  record  made  in  /*  the 
clerk's  office  of  the  district  court  where  the  author  shall  reside." 

Law  reports,  like  other  books,  are  objects  of  literary  properly  ; 
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and  Mr  Wbeaton  was  the  auihor  of  the  reports  in  question  io 
this  Casey  and  entitled  to  the  copyright  in  theun.     The  other 
complainant^  Mr  Donaldc:on,  has  a  limited  property  in  the  copy 
by  assignment  from  Mr  Whealon. 

It  was  never  doubted  in  England,  that  law  reports  were  the 
subject  of  copyright.  The  only  question  was,  whether  the  pre- 
rogative of  (he  crown  did  not  monopolize  all  law  books,  so  as 
to  exclude  an  author's  right.  Ciled  in  support  of  this  point, 
Roper  V.  Streater,  Skin.  Rep.  234  ;  4  Burr.  2316,  2403 ;  Ton- 
son  V.  Walker,  3  Swanston  673 ;  3  Ves.  709 ;  2  Bro.  Pari. 
Cases  100. 

The  prerogative  right,  however,  is  now  abandoned,  and  has 
long  been  in  England.  Maugham,  101,  says,  ^'it  is  now 
treated  as  petfectiy  ridiculous.''  Godson  sajys  the  same  thing 
(PatenU  322,  323).  See  4  Burrows  2415,  2416,  as  to  the 
reason  of.  the  prerogative.  It  there  appears  the  king  intro- 
duced printing  into  England. 

It  is  not  necessary,  however,  to  produce  cases  to  prove  a 
right  so  obvious,  until  cases  are  produced  or  principles  estab- 
lished which  show  that  it  does  not  exist.  There  are>  neces- 
sarily but  few  cases,  because  the  right  has  not  been  questioned. 
One  fact  is  enough,  without  cases.  We  know  the  great  price 
of  law  reports  in  England,  and  we  know,  of  course,  that  but 
one  person  does  publish,  viz.  the  pro|)rietor:  that  there  are 
never  contemporaneous  editions  of  the  same  reports :  that  a 
single  whole  edition  is  exhausted  before  another  is  published, 
and  sometimes  lasts  half  a  century.  Why  is  this  1  Who  pre- 
vents enterprize  and  cupidity  from  participating  in  this  field  1 
What  can  it  be  except  the  copyright  1 

As  to  the  objection  that  the  matter  of  which  the  report  is 
composed  is  not  original ;  we  answer  this  is  wholly  unnecessary 
in  copyright  There  is  no  analogy  in  that  respect  between 
copyrights  and  patents.  A  man  who  makes  an  Encyclopedia 
may  ha^'e  a  copyright,  although  he  does  not  write  a  word  ot 
it.  And  i.^  Carey  v.  Kearsley,  4  Esp.  Rep.  168,  where  it  was 
attempted  to  show  that  the  survey  in  which  the  copyright  was 
claimed,  was  made  at  the  exjiense  of  the  post  ofiice,  and  that 
the  copyright  belonged  to  tlie  post  office,  Lord  EUcnborough 
said,  '^  I  do  not  know  that  that  will  protect  the  defendant. 
At  law  tbe  finit  publisher,  even  though  he  has  abused  his  trust 
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by  procuring  the  cop]^»  bas  a  right  to  it ;  and  to  an  action  against 
the  person  who  publishes  it  without  authority  from  him.** 

The  salary  of  the  reporter  was  never  designed  to  be  a  com- 
pensation in  full,  and  to  deprive  him  of  hi^  copyright.  Had 
such  an  eflect  been  intended,  or  thought  of,  it  would  have  been 
expressed.  It  stipulates  an  equivalent  for  the  sum  allowed 
him,  or  a  greater  part  of  it,  viz.  eighty  copies.  When  con- 
gress, by  the  last  reporter's  act,  reduced  the  price  of  the  volume 
to  fi^e  dollars,  the  copyright  was  considered. 

Mr  Wheaton  published  his  first  volume  without  i^  salary. 
He  had  been  appointed  reporter  by  the  court,  and  was  looking 
to  the  profits  of  the  copy  as  his  only  compensation.  But  it 
was  found  unequal  to  the  labour  and  time,  and  in  truth  no 
compensation.  In  this  state  of  things,  to  enable  him  to  go  on, 
congress  give  him  one  thousand  dollars  (for  which  he  gives 
them  back  eighty  copies) ;  and  say  nothing  of  its  being  an 
equivalent  for  his  copyright.  The  copyright  was  established  in 
England,  and  in  this  country,  befdre  the  law  was  passed.  And 
is  established  property  to  be  taken  away  by  implication  1  Does 
any  one  believe  that  Mr  Wheaton  would  have  spent  liaif  a 
year  or  more  in  making  and  publishing  these  reports,  if  be  had 
supposed  he  had  not  the  copyright  1  After  deducting  the 
eighty  copies,  the  thousand  dollars  would  not  leave  enough  to 
pay  the  expenses  of  a  gentleman  in  Washington  during  the 
term,  and  going  and  coming.  Besides,  he  took  steps  to  secure 
his  copyright  every  year.  It  was  considered  a  copyright  book. 
Congress  saw  this  and  knew  it  Their  laws  with  him  were 
contracts,  made  under  a  full  knowledge  of  existing  lacts.  And 
jBhall  it  be  said,  when  they  made  no  exception  of  the  copyright, 
and  knew  that  he  relied  on  it,  that  they  intended  to  deprive 
him  of  it  1  It  would  have  been  a  fraud  unworUiy  of  congress;, 
as  it  would  have  been  disgraceful  to  an  individual.  Other 
reporters  in  this  country,  in  the  state  courts,  who  had  salaries, 
had  always  secured  their  copyright;  (even  Mr  Peters  has 
secured  his),  and  the  right  to  do  so  was  never  doubted. 

Mr  Wheaton  published  the  first  volume  without  salary; 
consequently  this  objection  cannot  apply  to  that. 

As  to  the  cases  and  abstracts,  they  are  clearly  Mr  Wheaton's 
own  composition.  He  acquired  the  right  to  the  opinions  by 
judges*  gift^    They  invited  hifn  to  attend  at  his  own  expense 
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and  report  the  cases ;  and  there  was  at  least  a  tacit  engagement 
on  their  part  to  furnish  him  with  such  notes  or  written  opinioDs 
as  they  might  draw  up.  This  needs  no  proof:  it  is  the  coarse 
of  things  and  is  always  done.  The  mere  appointment  proves 
all  this.  Was  this  engagement,  this  understanding,  ever  alter- 
ed 1  I>o  not  the  judges  of  this  court  know  that  Mr  Wheaton 
believed  he  was  acquiring  a  property  in  his  reports  1  Did  they 
not  suppose  he  would  be  entitled  to  it,  if  he  took  the  necessary 
steps  to  secure  it  1 

Were  not  the  opinions  of  the  judges  their  own  to  give  away  1 
Are  opinions  matter  of  record,  as  is  pretended  1  Was  such  a 
thing  ever  heard  of?  They  cannot  be 'matters  of  record,  in 
the  usual  sense  of  the  term.  Record  is  a  word  of  determinate 
signification ;  and  there  is  no  law  or  custom  to  put  opinions 
upon  record,  in  the  proper  sense  of  that  term.  Nor  were  they 
ever  put  on  record  in  this  case.  They  were  given,  to  Bfr 
Wheaton,  in  the  first  instance.  Blackstone,  1  Comm.*  71>  72, 
shows  that  the  reasons  of  the  court  are  not  matter  of  record. 

The  copy  in  the  opinions,  as  they  were  new,  original  and 
unpublished,  must  have  belonged  to  some  one.  If  to  the 
judges,  they  gave  it  to  Mr  Wheaton.  That  it  did  belong  to 
them  is  evident;  because  they  are  bound  by  no  law  or  custom 
to  write  out  such  elaborate  opinions.  They  would  have  dis- 
charged their  duty  by  delivering  oral  opinions.  What  right, 
then,  can  the  public  claim  to  the  manuscript  1  The  reporter's 
duty  is  to  write  or  take  down  the  opinions.  If  the  court  choose 
to  aid  him  by  giving  him  theirs,  can  any  one  complain? 

But  we  allege  and  prove  that  Mr  Wheaton  was  the  author 
of-  the  reports ;  that  he  published  them.  This  is  enough  to 
entitle  him  to  a  copyright,  until  they  prove  that  he  is  noL 
The  burden  of  proof  is  on  them.  (See  Carey  v.  Kearsley, 
4Esp.  R.  168,  already  cited.) 

It  is  contended  th)BLt  it  is  against  public  policy  to  allow  re- 
ports to  be  copyrighted.  And  extravagant  suppositions  are 
made,  as,  that  an  author  might  destroy  them,  or  never  pub- 
lish them,  or  put  an  unreasonable  price  on  them. 

Is  one  to  be  divested  of  property,  is  a  common  rule  of  law  to 
be  overthrown,  because  the  imagination  of  man  can  devise  a 
danger  which  may  arise,  however  improbable  ?  And  besides^ 
in  this  case  the  reporter  would  lose  his  salary  ;.and  in  all  cases 
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he  must  lose  his  place,  if  he  were  guilty  of  any  of  such 
diiies. 

As  to  enhancing  the  price,  which  is  one  of  the  evils  appre- 
hended, if  the  author  were  to  do  it  unreasonably  be  would 
lose  his  place ;  and  he  must  always  do  it  to  his  own  injury,  for* 
he  would  lose  his  sales  and  profit.  In  England,  the  statute  cl 
£4  Geo.  III.,  amending  the  statute  of  Anne,  omits  the  proriaioa 
in  the  statute  of  Anne  intended  to  prevent  too  high  a  price. 
This  shows  that  experience  had  proved  that  no  such  evil  was 
to  be  apprehended.  In  Germany,  where  a  free,  perpetual 
copyright  exists,  books  are  cheaper  than  any  where  else  in  the 
world.     (Maugham  14,  15.) 

Congress  had  powei*  to  apply  the  remedy,  and  they  did  apply 
it,  when  they  thought  proper,  by  fixing  the  price« 

It  is  attempted  to  put  judicial  decisions  on  the  Bame-  grotuid 
as  statutes.  It  is  the  duty  of  legislators  to  promulgate  their 
laws.  It  would  be  absurd  for  a  legislature  to  claim  the  c<^- 
right ;  and  no  one  else  can  do  it,  for  they  are  the  authors,  and 
cause  them  to  be  published  without  copyright.  Statutes  never 
«  cro  copyrighted.     Repocts  always  have  been. 

It  is  said  that  one  employed  by  congress  to  revise  and  pub- 
lish the  statutes,  might  as  well  claim  a  copyright  aa<a  re- 
porter. The  diflference  is,  one  is  employed  to  act  as  a  mere 
agent  or  servant,  or  clerk  of  the  legislature,  to  prepare  the 
laws  to  be  properly  promulgated.  He  is  engaged  to  do  what 
it  is  well  understood  never  is  copyrighted,  and  does  not  admit 
of  copyright.  There  is  a  distinct  understanding,  a  conliact, 
that  he  is  to  do  the  work  for  his  compensation,  and  not  to  claim 
a  copyright.  But  a  reporter  is  not  an  agent  employed  by  con- 
gress. He  is,  and  is  understood  to  be  engaged  for  himself,  as 
principal ;  and  congress  buy  eighty  copies,  and  add  a  salary  to 
his  profit  from  his  copy.  He  was  doing  before  the  act  what  it 
was  understood  he  could  copyright,  and  what  be  did  eopj^right; 
and  the  act  does  not  intimate  that  there  was  to  be  any  change ; 
and  he  went  on  copyrighting,  and  they  renewed  his  salary 
without  any  objection  or  stipulation. 

It  is  the  bounden  duty  of  government  to  promulgate  its  sta- 
tutes in  print,  and  they  always  do  it.  It  is  not  considered  a 
duty  of  government  to  report  the  decisions  of  courts,  and  they 
therefore  do  not  do  it.     The  oral  pronunciation  of  the  iiidsr- 


JAN  JARY  TERM  1884.  617 

[Whetton  and  Donaldfoii  t.  Peton  and  Grigg.] 
iKieots  of  courts  m  considered  sofficient.  Coogress  tever  em- 
ployed a  reporter,  and  they  never  gave  any  one  any  compen* 
sation,  before  Mr  Wbeaton.  Mr  Cranch  reported  without 
coropensationy  and  relied  upon  his  copyright ;  and  Mr  Whea- 
ton  continued,  with  a  full  understanding  that  he  was  to  report 
in  the  same  way. 

Are  the  court  prepared  to  deprive  all  the  authors  of  reports 
in  this  country  of  their  copyrights  ?  Of  property  which  they 
have  laboured  to  acquire,  with  the  full  belief,  of  all  others  as 
well  as  of  themselves,  that  they  were  to  be  legally  entitled 
toiti 

8.  The  publication  of  the  defendants  is  a  violation  of  the 
complainants'  rights. 

The  quo  animo  of  the  publication  is  important.  An  abridge* 
ment  was  not  contemplated ;  and  the  work  was  intended  to  be 
supplied  at  less  cost.  This  is  stated  in  the  proposals  annexed 
to  the  bill.  The  answer  admits  the  decisions  contained  in 
the  third  Condensed  Reports  to  have  been  previously  publisii- 
ed  in  Wheaton's  Reports,  and  that  it  is  intended  to  continue 
the  publication  of  the  same.  It  is  denied  in  these  papers  that 
Mr  Wheaton  could  have  a  copyright ;  and  if  he  could,  that  he 
has  taken  the  necessary  steps  to  secure  it. 

The  actual  violation  of  the  complainants'  rights  consists  in 
having :  first,  printed  the  abstracts  made  by  Mr  Wheaton ; 
secondly,  in  taking  the  statements  of  the  cases  made  by  Mr 
Wheaton, verbatim,  from  Wheaton's  Reports;  thirdly, in  having 
taken  points  and  authorities,  and,  in  some  instances,  the  argu- 
ments, and  in  all  cases  oral  opinions  from  Wheaton's  Reports, 
and  for  which,  of  course,  no  materials  could  be  found  elsewhere ; 
fourthly,  in  having  printed  the  whole  of  the  opinions,  which, 
it  is  not  pretended,  were  found  elsewhere.  No  resort  was  had 
to  the  records  for  the  statements  of  the  cases. 

The  Condensed  Reports  are  not  a  fair  abridgement.  Cited, 
Butterworth  v.  Robinson,  6  Vesey  709 ;  1  American  Jurist 
167 ;  Mangham  129  to  1S6. 

The  appellees  submitted  the  following  points,  for  the  con* 
sideration  of  the  court : 

1.  That  the  book  styled  "  Wheaton's  Reports,"  is  not  laW 
fully  the  subject  of  exclusive  literary  property. 

VOL.  VIII.— 4  c 
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2.  If  the  book  of  reports  of  the  complainants  be  susceptible 
of  exclusive  ownership,  such  ownerehip  can  be  secured  only  by 
pursuing  the  provisions  of  certain  acts  of  congress. 

3.  ThQ  provisions  of  the  acts  trf  congress  have  not  b  v  n  ob- 
served and  complied  with,  by  the  complainants,  or  otheis,  io 
their  behalf. 

4.  Reports  of  the  decisioas  of  the  supreme  court,  published 
by  a  reporter  appointed  under  the  authority  of  the  acts  of  con- 
gress, are  not  within  the  provisions  of  the  laws  for  the  protec- 
tion of  copyrights,  (a) 

5.  The  entries  of  the  copyrights  by  the  appellant,  claim  more 
than  Mr  Wheaton  was,  in  fact  or  in  law,  entitled  to^  as  **  au- 
thor," "  proprietor,**  "  author  and  proprietor,*'  and  were  for  this 
cause  void. 

6.  The  work  styled  Condensed  Reports,  is  not  an  illegal 
interference  with  the  right,  whatever  it  may  be,  in  Wheaton's 
Reports* 

Mr  J.  R.  IngersoU,  for  the  defendants. 

The  defendants  submit  the  followmg  argument  in  answer 
to  the  ccNoiplaint  exhibited  by  the  bill  and  testimony  of  the 
appellants. 

They  propose  to  show : 

L  That  the  book  styled  ^  Wheaton'd  Reports,**  is  not  law- 
fully the  subject  of  exclusive  literary  property. 

2.  If  the  book  of  reports  of  the  complainants  be  susceptible 
of  exclusive  ownership,  such  ownership  can  be  secured  only  by 
pursuing  the  provisions  of  certain  acts  of  congress. 

S.  The  provisions  of  the  acts  of  congress  have  not  been  ob- 
served and  complied  with,  by  the  complainants  or  others  in 
their  behalf. 

1.  The  character  of  the  work  in  which  the  right  to  literary 
property  is  asserted  by  the  complainants,  is  sufficiently  de- 
scribed in  their  own  bill.     It  consists,  they  say,  of  twelve 

(a)  Am  Uie  court  gave  no  opinion  upon  this  point,  and,  aa  the  raporter  has 
been  informed,  did  not  oontider  it  when  the  ease  was  diapoaed  of,  a  great  por- 
tion of  the  arguments  upon  it  by  the  counsel  for  the  appellees,  haa  been 
omitted  in  this  report.  Should  the  cose  be  brought  again  before  the  court,  as 
it  will  be  in  the  event  of  the  issue  directed  by  the  court  being  found  for  the 
appellaniB,  this  point  will  be  urgod  to  a  decision. 
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books  of  reports  of  the  decisions  of  the  supreme  court  of  the 
United  States.  It  was  prepared  in  the  due  exercise  of  the  ap- 
pointment of  Mr  Wheaton  as  reporter,  which  he  derived  from 
the  court  The  writings  or  memoranda  of  the  decisions  were 
furnished  by  the  judges  to  Mr  Wheaton,  who  alone  preserved 
the  notes  and  opinions  thus  furnished  to  him,  together  with 
other  materials  compiled  by  himself;  and  having  retained  all 
these  materials  in  his  possession  exclusively,  he  finally  de- 
stroyed them.  The  work,  agreeably  to  the  description  of  it 
in  the  bill,  is  composed  of  ^^  cases,  arguments  and  decisions." 
However  rich  it  may  be  in  other  materials,  they  are  not  made 
the  subject  of  claim ;  nor  is  any  interference  with  them  alleged, 
or  made  in  any  degree  the  subject  of  complaint.  The  claim 
and  complaint  are  confined  to  the  reports  properly  so  called.  If 
the  profession  and  the  country  ere  indebted  to  the  individual 
exertions  of  the  reporter  for  valuable  notes,  which  may  have 
been  usefully  inserted  to  increase  his  emoluments,  or  enlarge 
his  literary  reputation,  they  are  not  at  all  connected  with  the 
work  as  described  and  exclusively  claimed  in  the  proceedings 
before  the  court. 

Reports  are  the  means  by  which  judicial  determinations  are 
disseminated;  or  rather  they  constitute  the  very  dissemination 
itself.  This  is  implied  by  their  name ;  and  it  would  necessarily 
be  their  nature  and  essence,  by  whatever  name  they  might  be 
called.  The  matter  which  they  disseminate  is,  without  a  figure, 
the  Idw  of  the  land.  Not  indeed  the  actual  productions  of  the 
le^'slature.  Those  are  the  rules  which  govern  the  action  of  the 
citizen.  But  they  are  constantly  in  want  of  interpretation,  and 
that  is  afiforded  by  the  judge.  He  is  the  "  lex  loquens.'**  Hh 
explanations  of  what  is  written  are  often  more  important  than 
the  mere  naked  written  law  itself.  His  expressions  of  the 
customary  lawy  of  that  which  finds  no  place  upon  the  statute 
book,  and  is  correctly  known  only  through  the  medium  of  re- 
ports, arc  indispensable  to  the  proper  regulation  of  conduct  in 
many  of  the  most  important  transactions  of  civilized  life.  Ac- 
cordingly, in  all  countries  that  are  subject  to  the  sovereignty  of 
the  laws,  it  is  held  that  their  promulgation  is  as  essential  ae 
their  existence.  Both  descriptions  of  laws  are  within  the  prin- 
ciple. The  source  from  which  they  spring  makes  no  diflference. 
Whether  legislative  acts,  or  jiidicial  constructions  or  decrees. 
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knowledge  of  them  is  essential  to  the  safety  of  all*  A  pregnant 
source  of  jurisdiction  to  the  enlightened  tribunal  to  which  this 
case  is  now  submitted,  is  altogether  foreign  to  the  enactmentB 
of  the  legislature.  Thcf  extended  principles  of  national  law» 
and  the  rules  which  govern  the  maritime  intercourse  of  individ- 
uals, are  fairly  and  authoritatively  known  only  as  they  are  pro- 
mulgated from  this  bench.  It  is  therefore  the  true  policy,  in- 
fluenced by  the  essential  spirit  of  the  government,  that  laws  of 
every  description  should  be  universally  diffused.  To  fetter  or 
restrain  their  dissemination,  must  be  to  counteract  this  policy. 
To  limit,  or  even  to  regulate  it,  would,  in  fact,  produce  the 
same  effect.  Nothing  can  be  done,  consistently  with  our  free 
institutions,  except  to  encourage  and  promote  it.  Every  thing 
which  the  legislature  or  the  court  has  done  upon  the  subject 
is  purely  of  that  character  and  tendency. 

The  defendants  contend,  that  to  make  ^<  reports"  the  subject 
of  exclusive  ownership,  would  be  directly  to  interfere  with 
these  fundamental  principles  and  usages.  They  believe  that 
no  man  can  be  the  exclusive  proprietor  of  the  decisions  of 
courts  or  the  enactments  of  the  legislature ;  and  that  nothing 
in  the  light  of  property  in  either  can  be  infringed. 

The  two  things  being  analogous,  let  the  illustration  of  the 
one  in  controversy  be  derived  from  the  one  that  is  not  That 
a  particular  act  of  congress,  or  any  number  of  acts  of  congress^ 
could  be  made  any  man's  exclusive  property,  has  perhaps  never 
been  supposed.  Yet  the  same  labour  is  devoted  to  the  con* 
struction  of  them — the  same  degree  of  talents  is  required  for 
the  due  and  proper  composition  of  them.  A  particular  indC- 
vidual  receives  them  for  publication,  and  the  manuscripts  may 
be  said  to  belong  to  him ;  for  **  having  retained  such  materials 
in  his  possession  exclusively,"  as  long  as  he  had  occasion  for 
them,  in  every  case  it  may  probably  be  said,  **  he  finally  de- 
stroyed the  same."  This  person  is  specially  employed  to 
publish  the  acts  of  congress.  He  does  so^  under  an  cyipoml- 
mentf  which  has  been  deemed,  by  some  learned  judges,  inccxn- 
patible  with  the  tenure  of  an  office  under  one  of  the  states. 
Where,  then,  does  the  parallel  end  ?  An  individual  may  volun- 
tarily publish  an  edition  of  the  laws.  But  he  does  not  by  such 
publication  make  the  laws  his  own.  It  is  not  necessary  to 
determine  whether  he  has  or  has  not  exclusive  property  in  the 
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peeiiliar  combinatioD,  or  in  the  additional  matter  which  his 
edition  may  contain.  He  certainly  does  not,  by  either  combi- 
nation or  addition,  appropriate  to  himself  that  which  is  neither 
the  one  nor  the  other ;  and  his  combination  being  untouched, 
and  his  additions  discarded,  a  stranger  may  surely  use  as  he 
pleases,  that  which  at  first  was  public  property,  and  is  public 
property  still.  Those  acts  themselves  are  no  more  the  pro- 
perty of  the  editors,  than  the  hall  in  which  they  were  enacted 
is  the  property  of  the  members  who  passed  the  laws. 

If  either  statutes  or  decisions  could  be  made  private  property, 
it  would  be  in  the  power  of  an  individual  to  shut  out  the  light 
by  which  we  guide  our  actions.  If  there  be  any  effect  derived 
from  the  assertion,  that  the  judges  famished  their  decisions  to 
the  reporter,  the  gift  would  be  both  irrevocable  and  uncontrol- 
lable, even  by  the  judges  themselves.  The  desires  of  the  court 
to  benefit  the  public,  and  the  wishes  and  necessities  of  the  pub- 
lic to  receive  the  benefit,  might  alike  be  frustrated  by  a  per- 
verse or  parsimonious  spirit  A  particular  case,  or  a  whole 
series  of  cases,  might  be  suppressed  by  a  reporter  endowed 
with  different  feelings  from  those  of  the  highly  respectable 
complainant  in  this  cause.  It  might  become  the  interest  of 
such  a  person  to  consign  the  whole  edition  to  the  flames,  or  to 
put  it  at  inaccessible  prices,  or  to  suffer  it  to  go  out  of  print 
befbre  the  country  or  the  profession  is  half  supplied.  These 
are  evils  incident  to  every  publication  which  can  be  secured  by 
copyright  Mere  individual  works,  whether  literary  or  reli- 
gious, the  authors  can  undoubtedly  thus  control.  During  the 
^Himited  time''  for  which  they  are  constitutionally  secured  in 
an  exclusive  enjoyment  of  them,  there  is  no  remedy.  Their 
right  is  perfect  during  that  period.  A  similar  right  must  exist, 
if  at  all,  in  the  publisher  of  reports.  Can  such  a  power  be  as- 
serted, with  all  its  consequences,'over  thedecisionsof  the  highest 
judicial  tribunal  of  the  land? 

We  are  not  to  be  told,  that  the  interest  of  the  proprietor 
would  secure  the  country  against  so  great  an  evil.  The  law 
endeavours  to  prevent  the  occurrence  of  any  possible  wrong, 
although  it  may  not  anticipate  the  precise  mode  of  accomplish- 
ing it.  But  there  are  contingencies  readily  conceivable  when 
the  interest  of  a  venal  reporter  might  be  |vomotedlby  the  course 
suggested.    A  party  might  feel  it  to  his  own  advantage,  and 
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therefore  make  it  to  the  advantage  of  the  reporter,  to  suppren  a 
part,  or  the  whole  of  the  edition  of  his  work.    The  law  cannot 
and  ought  not  to  be  made  the  prisoner  or  the  slave  of  any  indi- 
vidua!. 

It  is  proper  here  to  draw  a  distinction  between  reparUi  the 
immediate  emanations  from  the  sources  of  judicial  aathority, 
and  mere  indmchud  dissertoHonSf  or  treoHses,  or  even  compi- 
loHons.  These  may  be  of  great  utility,  but  they  are  not  the 
law.  Exclude  or  destroy  them,  and  the  law  and  the  knowledge 
.  of  it  still  exists.  The  same  fountains  from  which  the  ambora 
of  them  drew,  are  accessible  to  others.  These  private  works 
may  be  regarded  as  so  many  by-paths  to  the  temple  of  justice, 
smoothed  and  straightened  by  individual  labour,  and  laid  oat 
for  greater  convenience  over  private  ground.  The  owner  may 
close  them  at  his  pleasure,  and  no  one  can  complain.  Bat  the 
entrance  to  the  great  temple  itself,  and  the  highway  that  leads 
to  it,  cannot  be  shut  without  tyranny  and  oppressicMi.  It  is 
not  in  thq  power  of  any  department  of  the  government  to 
obstruct  it. 

The  reports  in  England  used  to  be  printed  with  the  express 
permission  or  allowance  of  the  twelve  judges  prefixed.  Pro- 
bably it  would  have  been  held  a  contempt  of  court  to  print 
them  without.  We  are  told,  that  four  reporters  were.fiNrmeriy 
appointed  by  the  king  *^  to  commit  to  writing,  and  truly  to  de- 
liver, as  well  the  words  spoken,  as  the  judgments  and  reasons 
thereupon  given,"  in  the  courts  of  Westminster.  S  Grake^ 
Reports,  preface.  When  sergeant  Henden  vtmehedfar  oiilAer. 
Uy  Dalison's  printed  reports.  Sir  Henry  Hobert  *<  demanded  of 
him  by  what  warrant  those  reports  of  Dalison's  came  in  print,** 
3  Croke's  Reports,  preface. 

Sir  James  Burrow  rebelled  against  the  habit  of  receiving  a 
special  allowance  or  recommendation  from  the  judges,  prepara- 
tory to  publication,  and  actually  published  without  any  alloea- 
tur.  His  pre&ce,  p.  8,  which  explains  all  this,  also  has  a  refer- 
ence to  the  property  of  the  reporter.  But  that  has,  evidently,  no 
allusion  to  copyright  property,  for  it  refers  to  a  proceeding 
previous  to  the  publication  by  the  reporter:  viz.  a  surreptitioas 
publication  by  some  other  person,  ^^  and  after  the  surreptitioas 
edition  has  been  stopped  by  an  injunction,  the  book  has  been 
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publidied,  with  consent  of  the   reporter,  without  leave  or 
license,  and  no  notice  taken  or  complaint  made  of  it." 

Reporting,  however,  in  England,  as  it  respects  the  common 
law  courts  at  least,  is  a  very  different  thing  from  reporting  in 
this  country.  There  the  reporter  has,  with  regard  to  the  de- 
cisions themselves,  a  labour  to  perform  which  requires  expe- 
rience, talents,  industry  and  learning  :  and  he  receives  nothhig 
from  the  judges  to  aid  him  (n  his  task.  Here  (with  respect 
to  the  opinions),  he  does  nothing  more  than  transcribe,  if  he 
does  so  much.  And  having  received  the  manuscripts  from 
the  judges,  if  he  should  not  himself  publish  them,  they  cxe 
withheld  from  the  public,  to  the  infinite  detriment  of  the  whole 
nation. 

The  cases  that  have  been  decided  in  England  have,  as  it 
should  seem,  turned  on  a  question  of  prerogative,  and  not  of 
copyright 

Such  was  the  point  in  the  Company  of  Stationers  v.  Sey- 
mour, 1  Mod.  256.  **  MaHers  of  state,  and  things  that  con- 
cern the  government,  were  never  left  to  any  man's  liberty  to 
print  that  would.  And  particularly,  the  sole  printing  of  law 
books,  has  been  formerly  granted  in  other  reigns.'' 

The  case  in  1  Yern.  120  (Anonymous),  was  a  motion  by  the 
km/^s  patentees  for  an  injunction  to  stop  the  sale  of  English 
bibles,  printed  beyond  sea.  The  lord  keeper  then  referred  to 
the  circumstance,  that  a  patent  to  print  law  books  had  been 
adjudged  good  in  the  house  of  lords. 

In  the  case  of- Company  of  Stationers  and  Parker,  Skmner 
S33,  Holt  arg. :  ^*  agreed  that  the  king  had  power  to  grant  the 
printing  of  books  concerning  religion  or  law,  and  admits  it  to 
be  an  interest,  but  not  a  sole  interest.''  The  court  inclined  for 
the  defendant,  (who  had  pleaded  the  letters  patent  of  the  king, 
which  granted  to  the  University  of  Oxford  to  print  omnes  et 
omni  modo  libros  which  are  not  prohibited  to  be  printed,  &c.) 
and  they  said  that  ^^  this  is  a  prerogative  of  power  which  the 
king  could  not  grant  so,  but  that  he  might  resume  it,  but  other- 
wise it  is  of  a  grant  of  an  interest" 

In  Gurney  v.  Longman,  5  Yes.  506,  507,  Lord  Erskine  de- 
clared that  he  granted  the  injunction  (as  to  publishing  the 
Trial  of  Lord  Melville)  ^^not  upon  any  thing  like  literary 
property,  but  upon  this  only,  that  these  piaiiiiifls  are  in  the 
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same  situatioo,  aa  to  ibis  particular  subject,  as  the  king's 
printer,  exercising  the  right  cf  the  crown  as  to  the  prerogative 
copies***  ^ 

The  cases  of  Bell  v.  Walker,  1  Bro.  C.  C.  451,  and  Butter- 
worth  V.  Robinson,  5  Yes.  709,  are  not  sufficiently  doxreloped, 
to  show  whether  they  turned  upon  copyright  proprietorship,  or 
a  proprietorship  derived  from  a  prerogative  grant. 

It  cannot  be  contended,  with  any  semblance  of  justice,  that 
the  mere  opinions  of  the  judges,  communicated  to  Mr  Wheaton, 
as  it  is  alleged  they  were,  could  be  the  subject  of  literary  pro- 
perty. A  book  composed  in  part  of  those  opinions,  and  in  part 
of  other  matters,  does  not  change  the  nature  of  the  opinions 
themselves.  An  individual  who  thus  mingles  what  cannot  be 
exclusively  enjoyed,  with  what  can,  does,  upon  familiar  princi- 
ples, rather  forfeit  the  power  over  his  own  peculiar  work,  than 
throw  the  chain  around  that  which  is  of  itself  as  free  as  air. 
The  intermixture,  if  it  affect  either  description  of  materials, 
must  render  the  whole  unsusceptible  of  exclusive  ownership. 
That  which  is  public  cannot,  in  its  nature,  be  [made  private, 
but  not  e  contra.  The  lucubrations  of  the  reporter  assume  the 
hue  of  the  authoritative  parts  of  his  book,  and  must  abide  by 
tne  result  of  a  connexion  so  framed,  and  a  colour  so  worn. 
Whether  a  stranger  could  extract  the  original  parts  in  the  face 
of  a  copyright,  and  publish  them  alone,  it  is  not  necessary  to 
discuss..  But  upon  the  principles  just  asserted,  he  could  give 
additional  dissemination  to  the  whole,  as  he  finds  it  connected 
together.  And  he  could,  it  is  conceived,  unquestionably  select 
what  is  justly  public  property,  and  leaving  the  merely  private 
work  of  the  reporter  untouched,  publish  the  rest  with  entire 
impunity. 

2.  Our  second  point  is,  that  the  exclusive  ownership  of  an 
author  can  be  obtained  only  by  pursuing  the  provisions  of  the 
acts  of  congress. 

Upon  this  particular  point,  a  moment's  attention  will  be  use- 
fully given  to  the  celebrated  case  of  Miller  v.  Taylor,  4  Bair. 
2303,  and  its  companion,  Donaldson  v.  Beckett,  4  Burr.  2406. 

Judgment  of  the  court  of  king's  bench  having  been  entered 
for  the  piaintif!^  in  Miller  v.  Taylor,  a  decree  of  the  court  of 
chancery  was  founded  upon  it  in  the  case  of  Donaldson  v. 
Beckett  and  others.    This  came  before  the  house  of  lords  on 
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an  appealy  unci  the  decree  of  ihe  court  ofcliauccry  (and,  of 
course,  Miller  v.  Taylor  along  with  it,  in  principle)  was  re- 
versed, ^'  ilie  lord  chancellor  seconding  Lord  Camden's  motion 
to  reverse."  Besides  the  influence  of  the  decision  itself,  we 
have  the  force  of  these  professional  opinions,  and  that  of  a  ma- 
jority of  the  eleven  judges,  who  gave  their  sentiments,  that 
the  existence  of  the  statute  deprived  the  author  of  any  right  of 
action  which  he  may  have  had  at  the  common  law. 

The  question  of  a  common  law  right  has  not  been  decided 
favourably  to  the  author ;  and  if  it  had  been,  the  existence  of 
a  statute  is  thus  recognized  as  superseding  both  the  right  and 
the  remedy  which  may  have  previously  existed.  The  margi- 
nal note  of  Sir  James  Burrow  to  Miller  v.  Taylor,  4  Burr.  2303, 
itself  is,  **  authors  have  not  by  common  law  the  sole  and  ex- 
clusive copyright  in  themselves  or  their  assigns  in  perpetuity 
after  having  printed  and  published  their  compositions,"  &c. 
If  in  England,  the  source  and  fountain  of  the  common  law,  no 
such  right  existsr,  what  can  be  alleged  in  favour  of  its  exist- 
ence in  these  United  States  ?  We  contend  that  there  could  be 
no  such  common  law  right  here,  even  if  there  were  no  statute : 
and  that  if  there  could  be,  it  is  incompatible  with  the  provi- 
sions of  the  statute. 

All  the  arguments  contained  in  the  powerful  and  splendid 
opinion  of  Mr  Justice  Yates  in  Miller  v.  Taylor,  2  Burr.  2354, 
are  of  irresistible  force  here. 

Feudal  principles  apply  to  real  estate.  The  notions  of  per- 
sonal property  of  the  common  law,  which  is  founded  on  natu- 
ral law,  depend  materially  on  possession,  and  that  of  an  adverse 
character,  exclusive  in  its  nature  and  pretensions.  Throw  it 
out  for  public  use,  and  how  can  you  limit  or  define  that  use  1 
How  can  you  attach  possmion  to  it  at  all,  except  of  a  subtle 
or  imaginative  character?  If  you  may  read,  you  may  print. 
The  possession  is  not  mote  absolute  and  entire  in  the  one  case 
than  the  other.  It  is  an  artificial,  and  therefore  arbitrary  rule 
which  draws  th6  distinction;  and  in  order  to  render  it  avail- 
able, the  IcKon  must  be  read  in  the  statute,  and  the  means 
must  be  resorted  to  which  are  there  pointed  out  Even  in  the 
face  of  a  statute  backed  by  the  constitution  itself,  let  an  in- 
ventor lose  ^18  possession,  and  his  privilege  is  gone.  The 
VOL.  viii. — 4n 
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decision  of  this  court  as  to  the  patent  for  fire  hose,  was  to  this 
effect.     Pennock  v.  Dialogue,  2  Peters  1. 

If  the  right  secured  by  statute  does  not  enable  the  owner  to 
reclaim  his  lost  possession,  even  when  aided  by  the  common 
law,  (if  it  be  so)  how  can  the  common  law,  indepervdently  of 
all  statutes,  availl 

Analogous  rights,  if  such  they  may  be  called,  are  nothing 
without  actual  possession  and  use.  Light  and  air,  and  a  part 
of  the  great  ocean,  may  be  claimed  and  held,  as  long  as  neces- 
sary for  the  occupant;  but  abandon  the  immediate  occupation, 
and  the  exclusive  power  and  exclusive  possession  are  gone 
together. 

These  and  similar  reasons  contribute  to  show  the  source  of 
literary  property  every  where.  They  justify  the  positive  pro- 
visions, and  manifest  the  wisdom  of  them  which  give  existence 
to  it  among  ourselves.  It  is  not  to  be  found  in  natural  law  or 
common  law,  and  the  deficiency  is  wisely  aiid  aptly  supplied. 

The  inconveniences  to  the  public  that  would  be  the  conse- 
quence of  mere  common  law  assertion  of  the  right  would  be 
endless.  It  would  lead  to  perpetual  strife.  If  the  mere  indi- 
vidual stamp  of  authorship  would  afford  even  a  foundation  for 
a  rlaim,  originality  might  be  pretended  to  by  numerous  indi- 
viduals, and  a  test  of  truth  might  not  be  obtained.  If  the  real 
author  give  his  work,  the  official  stamp  of  originality  before  it 
goes  forth  into  the  world,  most  of  the  questions  that  would 
otherwise  occur  are  anticipated.  The  source  of  exclusive 
ownership  is  therefore  found  in  positive  enactments,  and  not  in 
any  unwritten  law. 

What  is  the  common  law  of  the  United  States  t  To  sustain 
a  copyi'iglit  it  must  be  a  very  different  thing  from  what  the 
sages  of  the  American  law  have  supposed.  To  construe  exist- 
ing laws  and  contracts,  to  aid  in  giving  them  effect,  to  furnish 
lucid  definitions,  sound  principles  and  apt  analogies,  it  is  rich 
in  the  most  important  uses.  For  all  these  and  various  other 
purposes  it  is  indispensable.  Most  of  the  crimes  prohibited  by 
statute  would  be  misunderstood  without  its  assistance ;  ali  of 
the  civil  enactments  would  become  obscure  if  it  did  not  shed 
its  light  in  never-failing  streams  upon  them.  Yet  it  cannot 
originate  a  single  punishment,  or  create  a  single  crime.  It 
does  not  give  any  jurisdiction  to  the  judge,  or  increase  the 
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number  or  widen  the  extent  of  the  subjects  on  whicfa.he  has 
authority  to  decide.    When  he  has  a  duty  to  perform,  it  gives 
htm  wisdom  aiid  strengtli  to  perform  it ;  but  the  duty  itself  it 
cannot  create,  enlarge^  diminish  or  destroy. 

This  subject  is  well  treated  of  by  Mr  Duponceau  in  his  Dis- 
sertation on  the  Nature  and  Extent  of  the  Jurisdiction  of  the 
Courts  of  the  United  States.  In  his  preface,  page  xi,  he  says, 
^  the  common  law  in  the  United  States  is  no  longer  the  s&urce 
of  power  or  jurisdiction,  but  the  means  or  instrument  through 
which  it  i^  exercised ;  therefore,  whatever  meaning  the  words 
eonmien  law  juriaiktum  .may  have-  in  England,  with  Us  they 
have  none :  in  our  legaT  phraseology  they  may  be  said  to  be 
mumsibleJ^  To  theni  may  be  applied  the  language  in  Which 
the  comnMm  lawyer  of  old  spoke  of  a  title  of  the  civil  law :  ^*  in 
eeUx  parolz  n*y  ad  pas  entendmejit." 

Again,  prefiBice,  page^xiv,  xv,  ^*  I  contend  that  in  thisrountry 
no  jurisdictbn  can  arise,"  from  the  common  law  as  a  source  of 
po^er-—*^  while,"  as  a  means  for  its  exercise,  '*  every  lawful 
jurisdiction  may  be  exercised  through  its  instrumentality,  and 
by  means  (tf  its  proper  application." 

The  common  law  would  be  impracticable  in  its  application 
to  c<q>yrights  in  the  United  States.  It  might  vary  in  every 
state  in  the  union  from  the  rest.  What  is  the  common  law 
of  New  Toiic  or  Pennsylvania  1  It  is  the  common  law  of 
Eo^nd,  as  it  has  been  adopted  or  modified  in  those  respective 
states.  Each  state  then  has  or  may  have  its  own  4M>mmon  law 
as  a  system,  or  as  it  applies  to  a  particular  subject  of  regula- 
tion or  controL  But  copjrrights,  as  recognised  by  the  United 
States,  must  be  uniform.  There  cannot  therefore  be  a  state 
common  law  for  copyrights  for  the  want  of  necessary  unifor- 
mity :  and  if  the  United  States  cannot  derive  it  through  the 
states^  they  have  it  not  at  all.  *' This  power,"  says  Chancellor 
Kent,  2  Com.  299,  ^^was  very  properly  confided  to  congress,  for 
the  states  could  not  separatdy  make  eflfeaual  provision  for  the 
case." 

The  states  themselves  at  no  time  ever  treated  this  as  a  com- 
mon law  right.  Before  the  adoption  of  the  federal  constitution, 
aecordihgly,  several  of  them  are  found  to  have  made  special 
provision  by  statute  on  the  subject  New.  Hampshire,  Massa- 
chusetts^ Connecticut,  New  Jersey,  Maryland  and  North  Caro- 
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lina,  each  passed  acts  of  assembly  to  secure  to  authors  an  ex- 
clusive enjoyment  for  a  term  of  years.  Why  should  they  have 
secured  a  right  already  in  full  existence  t  They  might  have 
merely  provided  a  penalty  for  an  already  pierfect  right,'  The 
periods  for  which  an  exclusive  right  is  rnaintained  are  different 
in  these  provincial  enactments.  In  Germany  this  difficulty  is 
cured  by  rendering  them  perpetual  in  each  department.  But 
there  is  no  common  government  in  that  country  to  which  the 
subject  can  be  referred. 

This  is  a  subject  expressly  ceded  by  the  states  to  the  gene- 
ral government.  It  is  extinguished  with  regard  to  them  in  all 
its  parts.  Whatever  power  or  control  the  states  might  have 
exercised  is  now  gone,  and  all  is  vested  in  the  United  States. 
No  common  law  power,  then,  of  any  kind  in  relation  to  copy- 
rights exists.  Not  in  the  states,  for  they  have  surrendered  the 
whole  subject  to  the  federal  government.  Not  in  the  United 
States,  for  they  exercise  only  the  jurisdiction  which  is  confer- 
red by  the  constitution  and  the  laws.  Nor  have  they  declined 
or  omitted  to  fulfil  the  trust  thus  confided  to  them.  If  some 
powers  are  left  unexercised  (as  in  the  case  of  bankruptcy),  such 
omission  cannot  be  asserted  with  regard  to  the  protection  of 
literary  property.  It  is  amply  provided  for.  No  assistance  is 
needed  from  any  other  jurisdiction  :  no  deficiency  is  even  sug- 
gested to  have  been  left  to  be  supplied. 

Mr  Duponceau,  in  his  treatise  already  cited,  page  lOl,  as- 
serts, "  that  when  the  federal  courts  are  sitting  in -and  for  the 
states,  they  can,  it  is  true,  derive  no  jurisdiction  from  the  ccHn- 
mon  law  ;  because  the  people  of  the  United  States,  in  framing 
their  constitution,  have  thought  proper  to  restrict  them  within 
certain  Hmits:  but  that,  whenever,  by  the  constitution,  or  the 
laws  made  in  pursuance  of  it,  jurisdiction  is  given  to  them 
either  over  the  person  or  subject  matter,  they  are  bound  to 
take  the>  common  law  as  their  rule  of  decision,  whenever  other 
laws,  national  or  local,  are  not  applicable.** 

Judge  Chase^  in  the  case. of  the  United  States  v.  Worrall,  2 
Dallas's  Rep.  S84,  uses  this  comprehensive* phfase,  *Mn  ray  opi- 
nion the  United  States  as  a  federal  government  HAVsifo  com- 
mon LAW  P  ^*  If  indeed  the  United  States  can'be. supposed  for 
a  moment  to  have  a  common 'law»  it  must,  I  presume,  be  that 
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of  England  ;  and  yet  it  is  imposeible  to  trace  when  or  how  the 
system  was  adopted  or  introduced.'' 

It  would  be  most  slraoge  if  tlie  double  jurisdiction  did  exist. 
The  constitutiouy  and  the  statutes  enacted  in  furtherance  of  its 
provisions,  instead  of  providing  or  extending  righu  and  reme- 
dies would  have  greatly  limited  and  restrained  them  :  instead 
of  doingy  as  they  were  designed  to  /do,  much  benefit  to  the 
author,  they  have  done  him  much  positive  harm.  He  had 
already,  according  to  the  theory  we  are  opposing,  rights  by 
the  common  law.  These. rights,  if  they  were  pcifcct  in  their 
nature,  were  unlimited  in  their  extent  The  patronage  of 
American  legislation  then  abridges  the  duration  of  the  right,  if 
it  does  not  curtail  its  enjoyment,  by  in>posing  restraints  and 
prescribing  preliminary  forms.  It  does  more,  it  draws  a  dis- 
tinction between  the  stranger  and  the  citizen  or  resident ;  but 
the  distinction,  if  it  mean^ny  thing,  is  in  favour  of  the  former, 
and  against  the  latter.  The  natural  law,  or  common  law,  would 
be  unlimited  in  the  duration  of  the  privilege  which  it  would 
eonfer ;  and  the  labour  and  skill  exhibited  in  the  composition, 
would  eecure  the  right*  This  would  be  an  innate  privilege  of 
the  foreigner.  The  statute  law  afterwards  comes  and  confines 
the  security  to  a  term  of  years,  and  makes  -the  way  to  obtain 
it  intricate,  or  at  least  perplexed  !  How  does  this  consist  with 
the  language  or  the  spirit  of  the  eighth  clause  of  the  eighth 
section  of  ttie  first  article  of  the  constitution  1  That  clause 
ordains,  that  congress  shall  have  power  ^Mo  promote  the  pro- 
gress of  science  and  useful  arts,  by  securing  for-  limited  times, 
to  authors  and  inventors,  the  exclusive  right  to  their  respective 
writings  and  discoveries."  It  would  not  be  to  promote,  but  to 
retard  that  progress,  if  it  possessed  already  a  more  active  sti- 
^ulus^  There  would-be  no  occasion  to  secure  for  a  limited 
time,,  if  the  exclusive  right  already  existed  in  perpetuity. 

The  case  of  Ewer  v.  Coxe,  4  Washington's  Circuit  Court 
Reports  487,  is  broad  enough  to  cover  all  that  is  now  con* 
tended  for.  Judge  Washington  having  demonstrated  the  ne- 
cessity of  the  proprietor's  complying  with  llie  provisions  of  the 
act  <^  congress,  in  order  to  obtain  the  benefit  confen-ed  by 
tltat  act,  declares  "  if  he  has  not  that  right,  he  con  have  no 
remedy  of  any  kind."  The  right  thus  referred  to,  was  one 
purely  under  the  statute.     But  it  was  the  only  available  ope 
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that  could  exist ;  the  only  one  that  could  carry  with  it,  or  be 
productive  of  any  remedy. 

In  order  to  sustain  his  claim  at  all,  an  author  who  has  not 
complied  with  the  provisions  of  the  statute,  must  make  out 
these  several  positions : — 

1.  That  a  right  and  a  remedy  existed  independently  of  the 
statute,  and  prior  to  it. 

2.  That  the  provision  of  redress  by  the  statute  does  not  take 
away  a  previous  right 

We  have  endeavoured  to  show  that  the  first  of  these  pod-' 
ttons  is  unsound,  and  if  so,  the  second  is  altogether  inappli- 
cable. 

The  language  of  the  supreme  court  of  New  York  (Almy  ▼. 
Harris,  5  Johnson  175 ;  see  also  Scidraore  v.  Smith,  13  John- 
son 322  and  1  Roll.  Abr.  106,  pi.  16),  applied  to  a  totally 
difierent  matter,  may  be  usefully  quoted  here.  ^  If  Harris 
had  possessed  a  right  at  common  law,  to  the  exclusive  en- 
joyment of  this  ferry,  then,  the  statute  giving  a  remedy  in 
the  affirmative,  without  a  negative  expressed  or  implied  for 
a  matter  authorized  by  the  common  law,  he  might,  notwith- 
standing the  statute,  have  his  remedy  by  action  at  the  common 
law.  1  Com.  Dig.,  Action  on  Statutes,  C.  But  Harris  had  no 
exclusive  right  at  the  common  law,  nor  any  right  but  what 
he  derived  from  the  statute.  Consequently,  he  can  have  no 
right  since  the  statute,  but  those  it  gives ;  and  his  remedy, 
therefore,  must  be  under  the  statute,  and  the  penalty  only  can 
be  recovered.^ 

*^  But  where  a  statute  gives  a  right,  and  furnishes  the  rem- 
edy, that  remedy  must  be  pursued.**  Gedney  v.  The  Inhabi- 
tants of  Tewksbui-y,  3  Mass.  Rep.  309.  And^  ^<when  a 
statute  creates  a  new  right,  without  prescribing  a  remedy,  the 
common  law  will  furnish  an  adequate  remedy  to  give  effect 
to  th^  statute  right.  But  when  a  statute  has  created  a  new 
right,  and  has  also  prescribed  a  remedy  for  the  enjoyment  of 
the  right,  he  who  claims  the  right  must  pursue  the  statute 
remedy.''    Smith  v.  Dean,  6  Mass.  Rep.  615. 

The  same  principles  will  make  it  necessary,  in  order  to 
reach  the  rights  which  the  statute  creates,  to  pursue  the  means 
which  it  points  out.  Judge  Washington,  in  Ewer  v.  Coxe,  4 
Wash  C.  p.  Rep.  491.  already  ci^ed-  says, ^  that  the  author 
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must  perform  all  that  is  pointed 'out  before  he  shall  be  entitled 
to  the  benefit  of  the  act.  It  seems  to  me,"  says  he,  **  that  the 
act  will  admit  of  no  other  construction.'' 

The  case  of  Beckford  v.  Hood,  7  T.  R.  620^  has  been 
relied  on  to  show  that  the  directions  of  tha  English  statute  are 
not  necessary  preliminaries  to  the  establishment  of  the  right* 
The  judges  of  the  king's  bench  were  construing  a  very  difibr- 
ent  statute  ffom  ours.  The  second  section  of  the  act  of  8 
Anne,  c.  19,  12  Statutes  at  Large  82,  recites,  that  ^  whereas 
many  persons  may,  through  ignorance,  offend  against  this 
act,  unless  some  provision'  be  made  whereby  the  property  in 
every  such  book,  &c.  may  be  ascertained,  Ac."  and  then 
enacts,  that  '^  nothing  in  this  act  contained  shall  be  constru- 
ed'to  extend  to  subject  any  bookseller,  printer,  or  other  per- 
son whatsoever,  to  the  forfeitures  or  penalties  therein  men- 
tioned, for  or  by  reason  of  the  printing  or  reprinting  of  any 
book  or  books  without  such  consent  as  aforesaid,  unless  the 
title  to  the  copy  of  such  book  or  books  hereafter  published 
shall,  before  such  publication,  be  entered  in  the  register  book'of 
Stationers  Hall,  &c« 

The  corresponding  clause  of  the  act  of  congress  of  April  29, 
1801^  runs  thus :  *^  that  every  person,  &c.  before  he  shall  be 
entitled  to  the  benefit  of  the  act,  .&c.  shall,  in  addition  to  the 
requisites,  Ac."  The  preliminary  in  the  English  statute  is  con* 
nected  directly  with  the  penalty.  In  ours,  it  is  directly  associ- 
ated with  the  whole  benefit  of  the  act.  The  decision  in  Beck- 
ford  V.  Hood  cannot  afiect  the  present  case,  even  if  it  be  sound. 
Of  the  soundness  of  it  there  may  be  much  doubt,  when  we 
find  Lord  Hardwicke  deciding,  in  Blackwell  v.  Harper,  2  Atk. 
95,  that  **  upon  t)ie  act  of  8  Anne,  c.  19,  the  clause  of  regis- 
tering with  the  Stationers  Company  is  relative  to  the  penalty, 
and  the  property  cannot  vest  without  such  entry."  A  farther 
view  is  taken  by  Judge  Hopkinson  of  this  decision  in  Beckford 
V.  Hood,  which  is  respectfully  submitted  as  a  conclusive  i  ''ply. 
It  will  be  found  in  his  printed  opinion,  (a) 

Let  us  look  at  th^  statutes  themselves.  The  question  here 
between  us  seems  to  be  whether  the  acts  of  consrress  merely 
provide  a  remedy ^  or  also  constitute  a  right. 

The  act  of  Slst  of  May  1790  would  have  commenced  .with 

(a)  Beu  Appeudix,  No.  11. 
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its  second  seciion,  if  it  had  meieiy  ihtended  to  suggest  redress 
for  the  infringement  of  an  existing  right.  This  second  sec- 
tion, however,  is  only  a  corollary  or  incident  to  the  firsts  which 
provides,  in  compliance  with  what  the  constitution  had  author- 
ized, secu  ity  to  authors  which  they  did  not  in  any  shape  eojoy 
before.     There  is  nothing  declaratory  about  it. 

^^  Fran  and  after  the  passing  of  this  act  the  author,  &c«  $haU 
haive  the  sole  rigkt,  &c.  &c."  The  right  is  certainly  prospec- 
tive, and  it  is  (we  say)  condiUonal.  The  right  is  to  arise  at 
all  events  subsequently  to  the  passage  of  the  act,  and  it  is  to 
commence  <<  from  the  recording  the  title,  &c.  in  the  derk's 
office  as  is  hereinafter  directed.'' 

It  would  seem  to  be  quite  unnecessary  thus  gravely  to  confer 
in  prospect  a  privilege  already  enjoyed,  and  to  trammel  it  with 
conditions,  if  it  was  aheady  unconditional.  This  is  certainly 
no  restraining  statute. 

An  argument  has  already  been  used,  and  it  will  not  be  fornix 
ally  repeated,  that  the  ostensible  or  professed  mcouragemmU  of 
learning,  by  securmgy  &c.  during  the  times  mentioned,  would 
be  a  mere  delusion :  for  the  encouragement  had  been  more 
liberal — the  security  not  less  perfect — and  the  right  more  com- 
prehensive, because  of  unlimited  extent,  if  they  respectively 
had  any  anterior  existence  whatever.  It  is  no  less  striking, 
that  congress,  who  are  supposed  to  be  declaring  the  common 
law,  and  merely  providing  a  precise  penalty  for  the  infraction 
of  a  right  under  it,  could  not,  by  any  possible  exercise  of  their 
power  or  authorily,  come  up  to  the  supposed  common  law 
right ;  for  the  paramount  authority  of  the  constitution  restrains 
the  exercise  of  any  encouragement,  to  a  limited  tiioe. 

The  act  proceeds  to  mark  out  the,  preparatory  sfep  towards 
penalty  or  prohibition,  viz.  the  kgal  acquintum  of  a  copyright. 
(Section  1 . )  And  how  is  the  copyright  to  be  legaUy  acquired  t 
Why  only  by  following  the  directions  of  the  statute,  i.  e.  de- 
positing the  title  in  the  clerk's  office,  publishing  the  record, 
and  delivering  a  copy  within  six  months  to  the  secretary  of 
state,  to  be  preserved  in  his  office.     (Section  8.) 

Judge  Washington  was  iiitclined  to  think  that  some  of  these 
provisions  were  merely  necessary  to  enable  the  author  to  sue 
for  the  forfeitures  provided  1^  the  second  section. 

But.  that  would  be  (juite  an  empty  satisfaction.  The  copies 
forfeited  by  the  invading  [larty  are  to  be  destroyed ;  and  the 


JANUARY  TERM  1834.  633 

[WhMton  and  Donaldion  ▼.  Peten  and  Origg.] 
penally  of  fifty  cents  for  every  sheet  in  his  [x^seseiion,  belongs 
one  half  la  the  United  States.  The  author  is  not  much  the 
better  for  this  provision.  He  might  have  reserved  all  the  dam- 
ages for  himsedf,  independently  of  the  act,  if  the  right  existed 
previously. 

It  is  not  necessary  to  rely  upon  the  construction  of  this  act 
alone,  if  there  be  hny  doubt  with  regard  to  the  true  interpreta- 
tion of  it.  The  supplementary  act,  passed  April  29,  1802,  is 
free  from  all  difficulty.  It  is  on  this  that  Judge  Washington 
relies. 

This  last  act  provides,  section  1,  that  the  author,  "  before 
he  shall  be  entitled  to  the  benefit,  &c.  shall,"  in  addition  td  the 
requisites  enjoined  in  the  third  and  fourth  sections  of  said  act, 
&c.  ^^  give  information,  by  causing  the  copy  of  the  record,  &c. 
to  be  inserted  at  full  length  in  the  title  page,  &c.^ 

It  thus  makes  those  clauses  which  had  before  been  of  doubt- 
ful name,  rejuinto.  It  requires  him  to  perform  them;  not  as 
preliminary  to  forfeiture  or  penalty,  which  are  only  particular 
provistons  of  parts  of  the  act,  but  as  preliminary  to  the  .benefit 
of  the  act  itself.  He,  therefore,  in  terms,  is  denied  its  advan- 
tages, unl€fiB  he  perform  the  conditions  precedent.  Thes^, 
agreeably  to  a  well  known  rule,  are^to  be  construed  strictly, 
and  the  party  who  omits  to  bring  himself  within  them  can 
claim  no  right  whatever.  The  statute  becomes  a  unit ;  all  its 
benefits  are  yielded  or  withheld,  exactly  as  all  its  requisites 
have  been  fulfilled  or  disregarded. 

ReqtdsUe  is  aptly  defined  by  the  American  lexicographer, 
Noah  Webster,  to  be  *^  so  needful  that  it  cannot  be  dispensed 
with ;  something  indispensable.''  An  author  must  show  that 
he  has  complied  with  these  afiirmative  requisitions,  or  they  will 
not  be  presumed  for  him. 

There  are  familiar  analogies  which  will  fully  sustain  this 
position.  Take  the  statute  which  regulates  distresses  for  rent* 
Certain  provisions  are  made  which  justify  a  landlord  for  acts 
which  would  otherwise  amount  to  a  trespass.  But  he  must 
show  that  he  has  performed  them  strictly,  or,  as  the  law  at  first 
stood  in  England,  and  does  still  in  Pennsylvania,  he  is  a  tres- 
passer ab  inUio;  and  the  statute  of  George  II.  only  so  far  alters 
the  rule,  as  to  leave  the  party  to  his  retvedy  by  action  on  the 

VOL.  VIIl. — 4  E 
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case  for  the  recovery  of  the  actual  damages  that  may  have  been 
sustained. 

If  notice  be  required  by  statute,  as^  for  example,  preparatory 
to  a  suit  against  a  magistrate  for  misconduct  in  office,  not  only 
is  it  never  presumed,  but  nothirig  can  supply  its  proof;  not  even 
knowledge  of  the  design  to  sue,  which  might  be  substantially 
the  same  thing.     In  such  case,  knowledge  is  not  notice. 

There  is  nothing  against  our  construction  in  the  principlr 
which  requires  a  strict  interpretation  of  certain  statutes.  If  the 
act  be  penal,  we  are  not  endeavouring  to  enforce  the  penalty. 
There  is  nothing  penal  b^  to'the  author  claiming  the  copyright 
All  the  penalties  are  against  other  persons.  It  is  to  be  con- 
strued strictly  when  it  is  to  be  enforced  against  them.  He 
claims  the  benefit  of  his  cq)yright,  whieh  is  a  grant  to  be  ob- 
tained only  on  conditions  precedent  and  well  defined.  He 
attempts  to  enforce  with  rigour,  if  not  the  penal  forfeitures,  at 
least  the  penad  prohibitions  of  the  law  against  the  defendant, 
whom  he  alleges  to  be  a  wrong  doer.  Against  the  defendant, 
thus,  without  (if  it  be  without)  bringing  himself  under  the  pro- 
visions of  the  law,  the  alleged  proprietor  denounces  awful  con- 
sequences. The  defendant  askd  nothing — wants  nothings,  bat 
to  be  let  alone  until  it  can  be  shown  that  he  has  violat^  the 
rights  of  another. 

Where  is  the  difierence  between  this  act  and  the  act  respect- 
ing patents,  as  regards  the  right  of  the  alleged  owner  1  This 
court  has  said,  that  if  a  defendant  sued  for  the*  infringement 
of  a  patent  rigljit,  *<  shows  that  the  patentee  has  failed  in  any 
of  these  prerequisites  on  which  the  authority  to  issue  the  patent 
23  ^nade  to  depend,  his  defence  is  complete.  He  is  entitled  to 
the  verdict  of  the  jury  and  the  judgment  of  the  court."  Grant 
V.  Raymond,  6  Peters  220. 

3.  There  will  be  little  difficulty  in  showing  that  the  pro- 
visions of  the  acts  of  congress  have  not  been  complied  with. 

The  requisites  are : 

Ist  The  deposit  of  a  printed  copy  of  the  title  in  the  clerk's 
office  of  the  district  court  where  the  author  or  proprietor 
resides. 

9A.  Within  two  months  from  the  date  thereof,  the  puUisbing 
of  a  copy  of  the  record  in  one  or  more  newspapers  printed  in 
the  United  Slates,  for  four  weeks. 
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Sd  Within  eui  months,  the  delivery,  &c.  to  the  secretary  of 
state  of  a  copy  to  be  preserved  in  his  office. 

With  regard  to  the  first  volume,  the  bill  is  defective  in  not 
stating  either  of  the  two  last  requisites.  The  complainants 
are  infarmed  by  Jtf.  Carey,  aftd  beliepe  that  all  things  ivhich  are 
requisite  and  necessary  to  be  done,  &c.  have  been  done  I  ! 

An  inference  or  conclusion  even  of  the  party,  would  be  a 
sorry  substitute  for  the  allegation  and  proof  of  the  facts  them- 
selves; The  court  inust  have  an  oppportunity  to  judge  whe- 
ther ail  thmgi  were  done  &c. ;  and  that  they  can  have  only 
when  the  things  whicl)  were  done  are  exhibited  and  proved. 
But  here  is  double  distilled  inference.  The  parties  are  informed 
of  Matthew  Carets  conjecture  4  and  this  is  presented  to  the 
court  as  A  substitute  for  proof;  while  H.  C.  Carey  proves  that 
Matthew  Carey  knew  nothing  about  it,  for  all  was  left  to  km. 
It  is  extraordinary  if  Mr  Carey  really  possessed  any  information 
on  this  subject,  that  he  was  not  produced  as  a  witness. 

Upon  the  complainants'  own  allegations,  their  case  must  fail. 
But  the  proof  is  scarcely  less  defective  than  the  allegations  of 
the.bilL  Henry  C.  Carey,  the  clerk  of  his  father  in  1816, 
states  that  they  were  in  the  habit  of  advertising,  and  from  the 
courH  of  bueineee  he  does  not  doubt  it  was  advertised,  but  he 
has  fio  receHecHon  of  U.  He  has  no  recollection  at  all  of  a  de- 
posit of  a  copy  in  the  office  of  the  secretary  of  state.  But  he 
says^  that  the  most  probable  way  in  which  it  was  sent,  was  by 
h&  Wheaton.  In  other  words,  Uiat  it  was  not  sent  by  himself; 
and,  therefore,  as  to  any  proof  firom  hino,  that  it  was  not  sent 
at  all. 

Mr  Brent  states,  that  the  eighty  copies  of  the  volume  of 
Wheaton's  Reports,  containing  the  deoisions  for  February 
Term  1817,  were  delivered  to  the  department  of  state  on  or 
4Mfore  the  4th  day  of  November  1817.  This  refers,  of  course, 
to  the  second  volume  which  contains  the  decisions  of  that 
term,  and  not  the  first,  which  is  for  the  previous  year.  Sub- 
sequent vdumes  had  been  delivered  in  the  same  manner ; 
all  of  them  were  received  under  the  acts  of  congress,  giving  a 
salary  to  the  reporter.  He  adds,  that  there  has  always  been, 
according  to  his  recollection,  one  or  more  complete  sets  of  said 
repcMTts,  from  the  time  of  their  publication,  in  the  said  depart- 
ment of  state.    But  he  19  unable  to  recollect,  or  state  mors 
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particularly  when  the  same  were  first  placed  in  said  department, 
or  for  what  pwipose. 

Both  of  these  particulars,  it  is  conceived,  must  be  made  out 
The  delivery  must  be  wit-bin  six  months.  The  loose  declara- 
tion that,  according  to  his  recollection,  there  has  always  been 
one  or  more  sets,  &c.  from  the  time  of  pubtieation^  if  it  could 
have  any  force  by  itself,  is  done  away  by  his  acknowledged 
inability  to  recollect  when  they  were  first  placed  there.  The 
object  of  the  receipt  of  them  loo,  is  directly  the  reverse  of  that 
prescribed  by  the  copyright  law;  for,  instead  of  being  delivered 
to  be  preserved  in  the  office^  &c.,  they  were,  if  delivered  at  all, 
merely  a  part  of  a  general  library,  intended  to  be  lent  out  and 
used.  If  delivered  to  be  preserved,  the  presumption  is,  that 
the  particular  copy  so  left  would  be  found.  It  will  scarcely  be 
contended  that  the  second  edition  of  the 'first  volume  can  cure 
the  defects  of  the  first.  It  can  have  no  copyright  existence  by 
itself. 

With  regard  to  the  subsequent  volumes,  the  Inll  is  scarcely 
less  defective.  The  declaration  of  Robert  Donaldson  is  vague 
and  unsatisfactory.  It  could  not  be  otherwise.  He  knew 
nothing  of  the  subject.  The  result  of  the  inquiries  at  the  de- 
partment of  state,  is  evasively  set  forth ;  and  were  it  otherwise, 
he  must  state  the  fact,  and  not  the  inquiry. 

The  bill  proceeds  to  insist,  that  the  complainants  would  still 
be  entitled  to  the  benefits  of  the  acts  of  congress,  although 
they  should  be  unable  to  prove  that  a  copy  was  delivered,  i(c. 
We  say,  that  such  proof  is  a  necessary  preliminary. 

The  proof,  with  regard  to  these  subsequent  volumes,  is 
equally  defective.  Of  the  second  volume,  there  is  no  proof  of 
publication.  And  of  none  of  the  volumes  is  there  either  alle- 
gation or  proof  of  deposit,  agreeably  to  the  provisions  of  the  law. 

The  fourth  volume  wants  puUication*  It  began  August 
28th,  and  ended  September  17th  instead  of  Sfith. 

The  seventh  had  but  two  publications  in  July,  four  in  Au- 
gust, and  one  in  September. 

The  eighth  had  one  publication  in  October,  five  in  November, 
and  two  in  December. 

Of  the  ninth  there  is  no  evidence  of  publication  at  all. 

The  tenth,  eleventh  and  twelfth  are  all  defective  in  puUi- 
cation. 
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It  is  not  necessary  to  dwell  upon  the  facility  with  which 
proof  of  delivery  might  have  been  preserved  and  exhibited  if 
it  had  been  made.  The  requisites  of  ihe  law  must  be  shown. 
But  the  certificate  of  Mr  Van  Buren,  with  regard  to  the  second 
edition  of  the  first  volume,  is  a  specimen  of  what  might  have 
been,  and  would  have  been  produced  with  regard  to  the  whole, 
if  the  deposit  bad  in  fact  been  made. 

In  the  absence  of  all  right  on  the  part  of  the  complainants, 
not  much  difficulty  is  apprehended  from  any  supposed  possession 
or  enjoyment,  by  colour  of  privilege.  Judge  Washington,  in 
delivering  bis  opinion  in  Ewer  v.  Coxe»  disposes  of  this  ques- 
tion to  our  hand.  4  Wash.  C.  C.  Rep.  489.  '<  I  hold  it  to  be 
beyond  controversy,''  says  he,  **  that  if  the  plaintifi^has  lio  copy- 
right in  the  work  of  which  he  claims  to  be  the  owner,  a  court 
of  equity  will  not  grant  him  an  injunction.  This  was  formeriy 
the  doctrine  of  the  English  court  of  chancery,  and  still  is,  as  I 
conceive,  notwithstanding  Lord  Eldon  has,  in  some  instances, 
granted  an  injunction  and  continued  it  to  the  hearing,  under 
circumstances  which  rendered  the  title  doubtful,  if  the  plaintiff 
had  possession  under  a  colour  of  title.  But  surely  if  he  has  no 
title  at  all,  or  such  a  one  as  would  enable  him  to  recover  at 
law,  even  that  judge  would,  I  presume,  refuse,  an  injunction." 

The  authorities  cited  by  Judge  Washington  support  the 
principle  which  he  maintains. 

Against  whom  is  this  mere  naked  possession  claimed  ?  Not 
the  defendant ;  for  during  the  period  when  it  has  existed  he 
was  only  one  of  the  mass  of  individuals  who  had  not  any  par- 
ticular concern  indisturbingthe  complainants' colourable  claims. 
It  is  therefore  against  the  public,  who  cannot  thus  be  baflkd  of 
their  rights. 

It  is,  however,  a  most  extraordinary  case,  that  would  justify 
a  perpetual  injunction  without  a  trial  at  law.  This  is  a  pro- 
ceeding which  turns  aside  from  the  regular  and  proper  mode  of 
asortaining  title,  and  asks  that  the  existence  of  it  shall  be 
definitively  rested  upon  mere  colourable  claims.  The  com- 
plainants do  not  choose  to  bring  their  case  to  the  proper  test : 
but  assuming  as  cpnc2twtoe,  what  at  the  utmost  is  only  prima 
facie  evidence  in  their  favour,  they  propose  to  hang  up  for  ever, 
in  a  state  of  presumption  and  doubt,  that  which  is  susceptible 
of  a  just  and  satisfactory  settlement.     All  that  ihe  defendants 
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Bski  in  the  difitnission  of  the  bill,  is,  that  their  rights  may  not  be 
prejudged. 

Mr  Sergeant,  for  the  defendants. 

The  claim  now  asserted  by  the  appellants,  is. to  a  perpetual 
right  in  Wlieaton's  Reports,  in  Mr  Wheaton  and  his  represen* 
tatives  and  assigns.  Such  a  right  is  necessarily  exclusive. 
It  goes  beyond  the  right  claimed  to  be  secured  under  the  copy- 
right actsoi  congress.  Such  a  claim  should  be  clearly  estab- 
lished. It  is  asserted  for  the  first  time  in  a  court  of  the  United 
States  It  has  no  precedent  in  the  proceedings  of  the  courts  of 
England;  for  since  the  decision  in  that  country,  that  the 
statute  of  Anne  took  away  the  alleged  right  of  an  author  at 
common  law,  there  can  be  found  no  precedent  in  that  country, 
to  su&iUiin  such  a  cbim. 

The  Condensed  Reports,  so  far  as  it  is  now  material  to  ex- 
amine them,  are-made  up  of  statements,  which  are  to  be  found 
on  the  records,  and  of  the  opinions  of  the  court.  Mr  Whea- 
ton's  notes  are  not  interfered  with — nor  are  his  reports  of  the 
arguments  of  counsel.  These,  it  might  be  admitted,  are  his 
own ;  if  he  can  have  a  property  in  any  of  the  matters  contained 
in  the  volumes  published  as  a  public  officer. 

.Mr  Wheaton's  Reports  are  made  up  as  an  officer  of  the 
court.  The  court  appointed  him  under  the  authonty  of  a  law 
of  the  United  States,  and  furnished  him  the  materials  for  the 
volumes;  not  for  his  own  sake,  but  for  the  benefit  and  use  of 
the  public :  not  for  his  own  exclusive  property,  but  for  the  free 
and  unrestrained  use  of  the  citizens  of  the  United  States.  In 
relation  to  the  work,  he  was  npt  an  author,  but  as  an  officer,  as 
a  pubfic  agent,  selected,  authorised  and  paid  for  making  up 
the  reports  of  the  decisions  of  the  court. 

In  the  whole  composition,  under  these  views  of  the  facts  of 
the  case,  not  a  word  in  the  reports  belongs  to  him.  li  eould 
not  be  the  intention  of  the  court  to  give  him  a  perpetual 
right  to  the  opinions  delivered  by  them.  No  such  purpose 
could  have  been  entertained  by  congress,  when  the  appoint- 
ment  of  a  reporter  was  directed.  The  objects  of  the  law,  and 
of  the  court,  were  to  authorise,  enforce  and  secure  the  publica- 
tion of  the  proceedings  and  decisions  of  the  court,  for  public 
information.    Any  argument,  or  course  of  argument  tending  to 
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a  different  conclasioDy  must  be  wrong;  because  contrary  to  the 
design  of  hie  appointment    It  is  in  derogation  of  tommon 
right. 

Let  us  see  how  the  claim  of  the  complainants  is  made  out. 

L  The  question  whether  the  power  to  regulate-  copyrights 
under  the  constitution  is  exclusive,  can  neyer^arise,  until  some 
state  shall  pass  a  law  interfering  with  its  exercise  by  congress* 
3  Story's  Com.  50.  Until  then,  it  must  be  a  theoretical  ques- 
tion. The  law  of.  New  York,  which  was  intended  to  secure 
exclusive  rights  in  the  navigation  of  the  waters  of  that  state 
by  steam,  was  by  this  court  decided  to  be  unconstitutional. 
The  court  decided  the  case  on  other  grounds,  it  is  trUe,  but 
still  so  decided. 

Up  to  the  present  moment,  no  state  has  asserted  a  right  to 
interfere  with  the  power  of  congreas^  under  the  constitution,  to 
regulate  copyright.  There  is  no  judicial  decision  which 
asserts  or  supposes  any  such  right  There  is  not  a  trace,  sign 
or  symptom  of  any  such  right  existing  in  the  legislation,  or 
judicial  proceedings  of  any  state.  There  is,  therefore,  no  col- 
lision ;  no  case  for  judgment.     But  the  contrary  is  evident 

It  is  not  necessary  to  inquhre  whether  states  hone  the  power, 
if  they  have  not  chosen  to  exercise  or  claim  it,  It  is  clear  that 
there  was  no  such  thing  in  any  of  the  states  prior  to  the  con- 
stitution, but  by  the  invitation  of  congress,  under  the  confed^ 
eration.'  Fed.  No.  43;  3  Story's  Com.  49.  Congress  found  the 
whole  case  unprovided  for ;  and  the  laws  made  by  some  of  the 
states,  at  their  instance,  and  which  have  been  referred  to  by  the 
counsel  for  the  appellants,  ceased  when  the  constitution  was 
adopted. 

But  supposing  that  a  concurrent  power  to  regulate  and 
secure  copyright  existed,  in  the  states  and  the  United  States;  a 
supposition  of  exceeding  difficulty  and  doubt;  and  that  the 
states  may  act  notwithstanding  the  exercise  of  the  power  by 
congress;  it  is  for  the  states  to  choose  whether  they  will  do  so 
or  not  They  have  not  so  chosen,  they  leave  it  to  congress.* 
But  there  are  many  reasons  for  considering  this  power  exclu- 
sive, as  well  as  reasons  which  clearly  show  it  ought  to  be  ex- 
clusive. 

].  It  was  originally  taken  up  by  congress  as  matter  properly 
belonging  to  their  cognizance.    Early  in  the  progress  of  the 
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government  the  first  law  was  passed;  which  was  followed  by 
otiier  legislation,  thus  establishing  the  present  regulatioDS. 
This  power  did  not  exist  in  congress  tinder  the  confederatioiL 
None  of  the  provisions  in  that  compact  applied  to  it;  and  it 
now  rests  upon  the  article  in  the  constitution  which  giv»  con- 
gress the  power  to  **  promote  the  progress  of  science  and  the 
useful  arts.**  The  whole  ground  is  admitted  to  have  been 
vacant,  on  the  establishment  of  the  present  government.  It 
was  a  new  power.  Fed.  No.  43;  3  Story's  Com.  48;  Rawle 
on  the  Const,  ch.  9,  p.  105,  106;  2  Kent's  Com.  306,  &c. 

2.  The  power  could  only  be  properly,  beneficially  and  effect- 
ually exercised  by  congress.  By  vesting  the  powec  in  the 
national  legislature,  the  system  became  uniform  and  certain. 
Authors,  but  for  this,  would  have  been  subjected  todiflbrent  pro- 
visions and  conditions  in  every  state;  thus  materially  aflfocting 
the  value  of  all  their  rights.  And  the  community  throughout 
the  whole  nation  were  thus,  after  a  certain  interval,  entitled  to 
the  benefits  of  the  writings  or  compositions  of  thosQ  who  avaQed 
themselves  of  the  laws,  passed  under  the  constitutional  provi- 
vision^.     3  Story's  Com.  48,  49. 

3.  There  is  an  absolute  incompatibility  between  the  exist- 
ence of  the  power  in  the  United  States,  and  in  the  states. 

It  has  been  repeatedly  said  that  the  constitution  has  not 
occupied  the  whole  ground.  That  it  has  provided  for  the 
author,  and  not  for  the  public.  But  the  true  state  of  the  case 
is  directly  the  reverse  of  this.  It  has  provided  for  thexase  of 
the  authof,  only  as  instrumental  to  the  provision  for  the  puUic. 
The  clause  in  the  constitution  gives  congress  the  power,  not  to 
secure  a  copyright  to  the  author;  but  to  ** protect  theprogreu  of 
9eienee  and  the  useful  arts^  by  securing  for  UmUed  timee  toauthocs, 
&c.  the  exclusive'right  to  their  respective  writings,  ftc."  It  is 
to  be  for  a  limited  timet  no  longer.     3  Story's  Com.  49. 

4.  The  state  of  the  law  in  England  was  known  here  by  the 
adjudicationa  in  the  courts  of  that  country.  These  adjudica- 
tions stood  in  this  way.  1.  That  there  was  a  common  law 
right  before  the  statute  of  Anne.  2.  That  there  was  no  com- 
mon law  right  after  that  statute.  According  to  those  decisions^ 
the  effect  of  legislation  was  to  take  away  the  common  law 
right.  Where  the  power  Of  legislation  over  the  subject  was 
placed  there  was  the  power  over  the  whole  matter. 
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5.  The  same  word  ^secure"  is  applied  in  the  article  in  the 
constitution  to  inventions,  as  well  as  to  the  works  of  authors. 

In  fnventions,  it  is  admitted,  there  was  no  common  law 
property.  The  use  of  the  word  **  secure"  cannot,  therefore, 
presuppose  an  existing  right.  It  would  have  the  same  efiect, 
and  be  equally  applicable  to  both.  No  benefit  can,  therefore, 
be  derived  from  the  use  of  the  term;  however  ingenious  the 
argument  which  invokes  it  in  aid  of  the  pretensions  of  the 
complainants.     Cited,  Act  of  41  Geo.  III. ;  Maugham  36,  37. 

6.  The  uniform  construction,  and  the  practice  under  it,  have 
been  such  as  is  contended  ibr  by  the  defendants. 

It  is  true,  there  was  an  omission  in  the  laws  to  give  full 
power  to  the  courts  of  the  United  States,  in  cases  of  copyrights. 
But  the  omission  was  to  no  great  extent.  There  was  no  pro- 
vision for  jurisdiction,  when  the  parties  to  a  suit  of  which  copy- 
right was  the  subject,  were  citizens  of  the  same  state.  Binns 
V.  Woodruff,  4  Wash.  C.  C.  Rep.  48.  But  that  omission  was 
supplied  by  the  act  of  1819.     3  Story's  U.  &  Laws  1719. 

7.  In  what  state,  supposing  an  author  to  have  a  right  at 
common  law,  is  the  right  to  exist,,  and  be  protected.  If  there 
is  a  right  of  property,  it  must  be  governed  by,  and  have  the 
benefit  of  all  the  rules  which  affect  such  property.  It  accom- 
panies the  owner  every  where.  It  is  not  his  because  he  is  a 
citizen  of  the  United  States.  It  derives  no  additional  security 
from  such  citizenship.  A  stranger,  who  is  an  author — a  fo» 
reigner  has  the  same  common  law  right  of  property;  and  no 
foreign  book  can  be  prmted  liere.  Such  has  not  been  the 
understanding  in  England,  from  which  the  principles  to  sus- 
tain the  right  are  derived.  No  common  law  ri^ht  extended  to 
Ireland  before  the  union.  There,  at  all  times,  before  the  union, 
the  works  of  authors,  however  secured  under  the  statute  of 
Anne,  in  England,  were  printed  and  published.  If  a  common 
law  right  existed,  or  was  supposed  to  exist,  we  should  have 
found,  in  the  proceedings  of  the  Irish  courts,  its  establishment 
by  judicial  decisions. 

But  suppomng  it  were  otherwise,  and  that  a  right  at  com- 
mon law  does  exist ;  upon  the  laws  of  what  state  do  the  com- 
plainants rely?  Upon  the  law  of  Pennsylvania?  In  the 
circuit  eiMirt,  the  right  was  claimed  on  the  common  law  of  the 
nation.  In  this  court,  it  is.  asserted  to  rest  upon  the  common 
VOL.  VIII.— 4  r 
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law  of  a  state.  Belowi  no  intimation  of  such  a  thing  was 
given.  If  any  such  right,  under  the  common  law  of  Peon* 
sylvania,  exists^  we  of  Penusylvania  do  not  know  it.  Stran- 
gers have  discovered  it,  and  claim  the  benefit  of  it,  for  the  firsi 
time.  Not  a  trace  of  its  existence  jcan  be  found  in  the  whole 
history  of  that  state.  No  authority  from  any  of  the  laws,  or  the 
decisions  of  the  courts,  has  been  vouched.  It  is  denied  that  ii 
exists. 

It  is,'tnen,  assumed,  without  hesitation,  that  the  right  of 
action,  whatever  it  is,  which  an  author  has  for  an  infringe- 
ment of  his  copyright,  arises  from  the  constitution  and  laws  of 
the  United  Slates.  The  constitution  gives  congress  the  power 
*^to  promote  the  progress  of  science  and  the  useful  arts,  by 
securing^  for  limited  times,  to  authors  and  inventors,  the  ex- 
clusive right  to  their  respective  writings  and  discoveries." 
Art.  1,  sect.  8,  ch.  8.  Until  secured  by  congress,  he  could  h^ve 
no  right  under  the  constitution.  When  secured,  it  must  be  to 
such  extent,  and  upon  such  terms  as  congress  may  enacU 

6k>me  argument  has  been  presented  upon  the  word  <<  secur- 
ing," as  admitting  a  pre-existing  right  But  there  is  no  force 
in  the  suggestion.  There  must  be  a  pre-existing  state  of  things 
uut  of  which  a  right  to  apply  to  be  secured  arises.  That  right 
is  brought  into  existence  by  the  constitutional  provision.  It 
had  no  existence  as  a  right  incident  to  the  fact  of  the  author 
being  a  member  of  the  community  of  the  nation,,  until  the 
constitutional  provision.  By  the  agreement  pf  those  who  made 
the  constitution,  the  right  was  brought  into  existence ;  and  it 
was  to  be  secured.  The  language,  therefore,  is  accurate.  It 
has  already  beed  observed,  that  the  term  **  securing"  is  applied 
equally  to  iacentums;  yet  no  common  law  right  to  inventions  has 
been  asserted. 

The  federal  judiciary,  at  all  events,  can  have  no  cognisance 
of  claims  to  copyright,  but  under  (he  laws  of  the  United  States^ 
nuide  in  pursuance  of  the  constitution;  and  to  the  extent  such 
laws  may  authorize  them  to  go. 

Thus  understood,  what  is  the  right  of  an  author  1  There  is 
a  difference  between  a  paUnt  and  a  copyrights  A  patent,  in 
due  form,  is  prima  facie  evidence  of  the  right  of  the  inventor. 
It  is,  itself  prima  facie  proof  of  all  the  prior  acts  required  by 
the  laws.    It  rests  for  its  support  -upon  the  invention.    But 
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invention,  without  a  patent,  is  nothing*    A  man,  without  a 
patent,  could  not  ask  the  aid  of  the  court  to  protect  his  claims. 
The  patent  is,  therefore,  evidence,  prima  facie,  of  right. 

A  copyright  is  quite  a  different  thing.  Its  existence,  as  a 
right,  depends  upon  doing  certain  acts.  The  doing  of  these 
is  the  foundation  of  the  right  Their  being  done,  is  the  only 
evidence  of  the  right.  If  they  are  not  done,  no  right,  or  even 
claim  exists.  These  acts,  therefore,  as  to  copyright,  are  as  a 
patent  in  the  case  of  an  invention.  There  is  nothing  that 
performs  the  office  of  a  patent.  'The  whole  acts  together  esta- 
blish the  right. 

In  the  case  of  an  invention,  the  patent  being  a  prima  facie 
case  of  right,  in  the  first  instance,  where  the  right  of  the  in- 
ventor is  disputed,  it  is  sufficient  to  prove  the  patent,  at  law  or 
in  equity. 

In  the  case  of  a  copyright,  the  title  is  made  out  prima  facie, 
at  law  and  in  equity ;  by  stating  and  proving  the  acts  which, 
by  the  provisions  of  the  law,  constitute  the  copyright. 

This  distinction  is  a  most  material  one,  and  to  be  always 
keptrin  mind.  It  goes  to  the  root  of  the  whole  case.  If  any 
thing  has  been  omitted  or  neglected ;  if  any  of  the  require- 
ments  of  the  law,  the  performance  of  which  are  conditions 
upon  which  the  right  rests,  and  by  which  the  right  would  be 
protected  by  the  law,  have  been  neglected ;  there  is  no  title  at 
all ;  no  title  in  existence.  Such  a  case  is  the  same  with  that 
of  an  inventor  coming  into  court  without  a  patent. 

The  court  will  not  grant  him  an  injunction.  Ewer  v.  Coxe, 
4  Wash.  C.  C.  R.  487.  There  is  nothing  in  such  a  case  on 
which  to  engraft  the  doctrine  of  possession.  It  is  only  when 
a  prima  facie  title  exists,  one  made  out  by  showing  a  compli- 
ance with  the  law,  that  the  doctrine  of  possession  can  be  ap- 
plied.   Ewer  V.  Coxe,  4  Wash.  C.  C.  R.  48d. 

This  brings  us  to  the  first  head  of  iiiquiry,  which  separates 
itaelf  into  two  branches. 

1.  What  are  the  requisites  to  a  copyricrht  under  the  laws  of 
congress  1 

2.  Have  these  requisites  been  complied  with  1 

h  Upon  the  first  question  we  have  the  light  of  a  judicial 
decisioii^  and  there  is  no  decision  to  the  contrary.  It  is  that  of 
a  judge  of  the  highest  and.  the  most  regarded  judicial  talents ; 
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one  whose  opinione  have  always  received  the  otmoei  raspect. 
In  Ewer  v.  Coxe,  4  Wash.  C.  C.  R.  -487,  Judge  Washington 
held,  that  to  entitle  the  author  of  a  book  to  a  copyright,  he 
must  deposit  a  printed  copy  of  the  title  of  such  book  in  the 
clerk's. office ;  publish  a  copy  of  the  record  of  his  title  within 
the  period,  and  for  the  length  of  time  prescribed  by  the  third 
section  of  the  act  of  congress  of  Slst  of  May  1790 ;  and  deposit 
a  copy  of  the  book  in  the  secretary  of  state's  office,  within  six 
months  after  its  publication.  The  requisites  of  the  third  and 
fourth  sections  of  the  act  of  congress  of  1790,  relative  to  copy- 
rights, are  not  merely  directory ;  but  their  performance  is  essen- 
tial to  vesting  a  title  to  the  copyright  secured  by  law.  The 
act  of  congress  of  S9  April  1802,  declares,  that,  in  addition  to 
the  requisites  enjoined  in  the  third  and  fourth  sections  of  the 
act  of  1790,  and  before  the  person  claiming  a  copyright  shall 
be  entitled  to  the  benefits  of  the  same  act,  he  shall  perform  all 
the  new  requisites;  and  that  he  must  perform  the  whole  before 
he  shall  be  entitled  to  the  benefits  of  the  act.  <<  It  seems  to 
me,"  says  the  judge,  <<that  the  act  will  admit  of  no  other 
construction.*' 

The  argument  upon  the  two  acts  taken  together  is  plain  and 
convincing.  Act  of  1790^  1  Story's  Laws  of  United  States  94 ; 
A^t  of  1802,  2  Story's  Laws  of  United  States  866.  The  ques- 
tion, be  it  remembered,  is,  what  are  the  requisites  under  the  act 
of  I8O2: 

1.  When  these  acts  were  passed,  the  whole  subject  irf*  copy- 
rights was  open  for  legislation.  The  object  of  congress  was 
to  carry  into  effect  the  provisions  of  the  constitution,  by  estab- 
lishing a  mode  of  obtaining  a  copyright.  The  provisions  of  the 
laws  have  no  other  view. 

It  is  material  an3  reasonable,  then,  to  suppose,  that  whatever 
was  directed  to  be  done  was  a  reqwremeni.  The  acts  to  be 
performed,  were  to  secure  for  a  limited  time  to  an  author,  the 
benefit  of  his  writings ;  and  these  acts  were  directed  for  that 
purpose*  It  is  impossible  to  distinguish,  so  that  one  o!  the  aecs 
shall  be  decreed  material,  and  another  not  so.  The  whole^ 
and  each  of  the  acts  are  pointed  oiit  in  the  law,  and  the  most 
natural  course  is  to  deem  them  all  material.  They  do  all,  in 
effect,  constitute  the  conditions  of  the  title ;  they  constitute  the 
title  itself. 


JANUARY  TERM  18S4.  645 

[WheaUm  and  Domldion  ▼.  Palna  and  CHriffg.] 

S.  Upon  the  words  of  the  act  it  seems  impossible  to  raise  a 
doubt.  They  are  plain,  clear,  and  require  no  explanation. 
The  acts  they  require,  are  of  easy  performance ;  the  evidence 
that  they  have  been  performed,  can  always  be  obtained  and 
preserved.  The  reason  of  requiring  these  acts  is  not  here  in 
questbn. 

It  is  probably  true,  that  when  the  act  of  1790  was  passed, 
congress  had  before  them  the  statute  of  Anne,  and  the  decisionr 
of  the  English  courts  upon  that  statute,  and  on  all  the  litigated 
questions  of  literary  property,  and  of  copyright.  This  is  equally 
true  of  the  act  of  1802 ;  and  this  must  be  considered  in  reading 
that  act. 

But  the  reason  of  the  requirement  of  the^law  is  obvious.  The 
author  <<  shall  deliver  a  copy  to  the  secretary  of  state,  to  be 
preserved  in  his  office.** 

The  copy  to  be  delivered  is  not  to  constitute  a  part  of  the 
library  of  the  secretary  of  state.  The  books  deposited  for  copy- 
right, never  do  form  a  part  of  the  library  of  the  department  of 
BtaUe.  They  are,  it  is  underBtood,  always  marked,  <*  deposited 
for  copyright,"  with  the  date  of  the  deposit.  The  books  so 
deposited  are  not  lent  out,  or  ought  not  to  be.  They  are  « to  be 
preserved  in  the  office"  of  the  secretary  of  state.  They  are  not 
delivered  for  the  sake  of  the  officer,  nor  are  they  like  the  copies 
delivered  to  the  stationers^  company,  under  the  act  of  Anne. 

Why  does  the  law  require  a  copy  to  be  deposited  in  the  office 
of  the  secretary  of  state  1  It  is  a  material  requirement.  Why, 
it  is  asked,  were  models  and  drawings  to  be  deposited  in  the 
patent  office,  a  part  of  the  department  of  state  1  That  is  a 
kindred  subject,  and  the  reason  is  the  same  in  one  case  as  in 
the  other. 

If  a  model,  or  a  drawing  of  a  machine  or  inventioif  is 
required  to  be  deposited  in  the  patent  office,  the  reasons  and 
the  objects  of  the  requirement  are,  that  the  public  may  know 
what  the  invention  is;  and  that,  after  the  limited  period  shall 
have  expired,  they  may  have  the  use  of  it,  according  to  the 
purpose  of  the  provision  in  the  constitution.  A  book  or  writing 
is  required  to  be  deposited  for  the  same  reason.  The  matter 
claitned  as  original  is  there  to  be  preserved,  in  order  that  the 
extent  and  nature  of  the  claim  for  the  limited  period  may  be 
known.    The  deposit  of  the  title  in  the  cleHc's  office,  the  pub- 
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lication  of  the  record  in  the  newspapers,  giYe  no  information  of 
the  contents  of  the  work ;  but  the  deposit  of  it  in  the  secretary's 
office  does  this :  and  as  it  is  "  to  be  preserved"  there  at  all  times, 
there  the  extent  of  the  author's  claims  can  be  always  known. 
The  law  enjoins  on  the  secretary  of  state  obligations  which 
are  consistent' with  those  views  of  its  purposes.  It  is  made  his 
duty  to  preserve  the  books  deposited  in  his  office.  He  is  thus 
the  trustee  of  the  author  and  of  the  public.  The  court  will 
not  suppose  this  duty  is  ever  neglected.  It  will  always  pre- 
sume the  injunctions  of  the  law  are  complied  with. 

•  As  to  the  author,  he  has  an  easy  mode  of  securing  the 
evidence  of  his  compliance  with  the  law.  To  his  rights,  the 
preservation  of  the  book  deposited^  is  not  e'ssential.  He  has 
done  all  that  is  required  of  him,  by  depositing  the  copy  of  his 
work :  and  the  certificate  of  the  secretary  of  state,  which  the 
secretary  has  power  to  give,  will  be  eviden'.e  of  the  depoaite. 

An  examination  of  the  provisions  of  the  act  of  1802,  must 
result  in  the  conviction  that  the  constructiQu  contended  for  by 
the  defendants  is  the  true  one.  The  act  must  be  interpreted, 
not  altered.  It  must  be  read  in  its  own  words,  and  according 
to  the  common  meaning  and  use  of  the  terms  in  which  it  is 
expressed.  The  first- and  second  section  of  the  act  are  those 
upon  which  the  construction  is  to  be  given ;  and  no  better  lan- 
guage for  the  cUar  interpretation  of  them  can  be  used  than 
those  used  by  Judge  Washington,  in  Ewer  v.  Coxe. 

It  is  of  no  importance  to  the  case,  whether,  by  the  law  of  1 790, 
the  acts  to  be  done  by  an  author  were  conditional  or  directory. 
They  were  enjoined — they  were  "  requisites."  The  act  of 
1802  has  so  declared  them,  and  without  this  they  were  clearly 
so.     This  cannot  be  reasonably-denied. 

The  construction  conceded  by  Judge  Washington,  in  Ewer 
v.  Coxe,  of  the  provisions  of  the  act  of  1790,  is  not  satisfac- 
.  tory.  Having,ascertained  to  his  complete  satisfoctioui  that  the 
act  of  1602  left  no  room  to  doqbt  that  the  acts  imposed  qd  an 
author,  were  conditions  essential  to  his  copyright ;  that  venera- 
ble and  learned  judge  did  not  consider  it  necessary  to  examine 
the  provisions  of  the  law  of  1790,  with  the  care  and  scrutiny 
he  would  have  done,  had  tlie  case  rested  on  that  law  only. 

The  requirements  of  the  law  of  1790  are  made  of  the  party 
himself.     It  is  in  his  power  to  perform  them  all.    They  are 
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.  all,  and  each  of  them,  parts  of  a  system  having  reference  to  the 
author  and  publisher.  The  act  of  depositing  a  copy  in  the 
office  of  the  secretary  of  state,  is  one  of  the  number  of  acts  by 
which  he  evinces  his  intentUm  to  secure  a  copyright,  and  by 
which  he  executes  his  intention.  Less  than  the  whole  does 
not  suffice  to  prove  the  intention.  Less  than  the  whole  is  not 
a  copyright. 

The  publication  in  the  newspapers  is  on  the  same  footing. 
It  will  surely  be  admitted  that  was  material.  Yet  they  are 
both  of  the  same  character.  There  was  no  necessity  for 
either,  if  not  for  both.  Unless  both  were  to  be  performed,  both 
were  nugatory ;  and  the  whole  provisions  of  the  law  might 
have  been  a  dead  letter. 

The  law  of  1802  places  the  question  of  construction  of  th6 
act  of  1790  out  of  doubt  or  controversy.  It  declares  the  acts 
stated  in  the  law  of  1790  to  be  requirements.  He  shall,  in  ad- 
dition to  the  ^'  requisites"  *^  enjoined^'  in  the  third  and  fourth 
sections  of  the  act  of  1790,  do  certain  things.  Every  word  of 
the  law  must  have  effect.  Each  section  contains  one  re- 
quisite, and  no  more ;  neither,  therefore,  can  be  rejected.  All 
must  have  their  full  fcMtce. 

The  second  section  is  equally  clear.  It  helps  to  construe 
the  other. 

These,  it  will  be  seen  are  words  of  enactment,  not  of  recital. 
They  make  the  law ;  they  do  not  declare  or  expound  it. 
Whatever  the  law  may  have  been  before  1802,  it  is  now  estab-. 
lished.  The  decision  in  Ewe{  v.  Coxe,  in  establishing  the 
construction  of  the  act  of  1802,  establishes  that  of  both 
statutes. 

Under  these  views  of  the  law,  founded  on  the  fair  and  sound 
construction  of  their  provisiotis,  and  supported  by  the  decision 
in  Ewer  v.  Coxe ;  copyright  is  the  union  of  these  acts,  tl)e 
"  requirements'*  of  the  laws  by  an  author.  It  is  nomen  coUec- 
tivum,  signifying  all  that  confers  and  constitutes  the  right. 
*  2.  Such  being  the  law,  how  stand  the  facts  of  the  easel 
And  now  it  must  be  conceded  that  the  proof  of  title,  and  com- 
pliance with  the  law,  lies  upon  the  complainant.  He  must 
state  cue  facts  distinctly  in  the  bill,  and  he  rtiusi  prove  them  as 
stated.  Most  clearly  this  is  his  duty,  when  he  asks  the  extra- 
ordmary  aid  of  a  court  of  equity. 
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Nor  can  it  be  deemed  unreasoiiAble  to  lequim  thki  The 
proof  of  his  title  to  copyright  ia  of  such  a  nature  that  it  may 
easily  be  preserved.  It  may  consist  of  an  official  certificate  of 
^e  deposite  of  a  copy  of  the  work*— of  newspapers  to  prove  the 
required  publication: 

There  is  a  want  of  such  allegations  in  the  bill,  as  well  as  of 
such  proof. 

Mr  Sergeant  declined  going  into  an  ezaminaUim  of  the  bill 
and  evidence  in  support  of  the  positions  he  assumed ;  consider- 
ing that  they  had  been  fully  sustained  by  the  argument  of  Mr 
IngersoU.  He  also  referred,  in  support  of  these  positions,  to 
the  opinion  of  the  learned  judge  in  the  circuit  court,  by  whom 
the  case  was  decided,  (a) 

Upon  the  point  made  by  the  counsel  for  the  appellants^  that 
the  delivery  of  the  eighty  copies  of  the  reports  under  the  re- 
porter's act,  was  a  compliance  with  the  requisite  of  copyright 
acts,  of  the  deposite  ci  a  copy  in  the  secretary  of  state's  office; 
he  also  referred  to  tlie  decision  of  Judge  Hoi^inson. 

The  case,  as  exhibited  on  the  record,  and  by  the  examina- 
tion of  it  which  has  been  submitted  to  the  court,  is  one  which 
has  no  claim  to  the  relief  sought  by  the  cimiplainants.  Its 
principal  features  are  repeated,  to  connect  vntb  them  other 
matters  deserving  the  consideration  of  the  court 

Mr  Wheaton  undertook  the  preparation  and  puUication  of 
the  reports  of  the  decisions  of  the  court,  under  the  appointment 
of  the  court  He  furnished  ^nothing  original  from  his  own 
mind:  All  the  contents  ci  the  reports  were  the  fruits  of  the 
minds  of  others;  supplied  for  the  public  use;  at  the  puUic  ex- 
pense ;  or  at  the  expense  of  others.  There  is  not  a  thought  of 
Mr  Wheaton's  from  the  beginning  to  the  end  of  the  work. 
It  was  intended  for  the  public,  for  their  use  and  benefit ;  aod 
should  therefore  be  made  as  public  as  possible. 

In  process  of  time,  after  the  publication  of  the  first  volume 
of  his  reports,  Mr  Wheaton  became  a  public  officer;  wiOi  a 
salary  for  his  labour  as  reporter,  and  obliged  to  perform  the 
duties  of  the  office.  This  provision  for  the  repprt%  it  has  been 
said,  in  the  course  of  the  argument  for  the  complainants^  was 
obtained  at  the  earnest  solicitation  of  Mr  Wheaton.     It  there- 

(a)  Appendix,  No.  II. 
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fore  became  a  contract  on  his  part,  for  the  sum  allowed  by  the 
law,,  to  prepare  and  publish  the  reports.    See  act  of  1823* 
He  became,  like  the  clerk  of  the  house  of  representatives,  keep- 
ing the  journals. 

The  object  of  his  appointment,  the  plain  purpose  of  the  law, 
was  to  preserve  a  record-  of  the  proceedings  and  decisions  of 
the  court;  the  highest  tribunal  in  the  nation;  and  to  give  them 
circulation.  If  Mr  Wbeaton  could  have  a  copyright,  this  ob- 
ject might  be  entirely  defeated-— his  book  might  be  a  sealed 
book. 

Out  of  this  public  work  it  becomes  necessary  to  compile 
something  less  bulky  and  expensive.  The  usefulness  of  such 
a  publication  is  admitted  by  all  but  those  interested  to  deny  iL 
Mr  Peters  undertakes  to  prepare  it,  and  he  has  completed  the 
work.  He  announced.his  intention  to  do  this  publicly;  and 
fully  explained  his  plan.  No  efforts  were  made  to  stay  this 
proceeding  until  invited  by  him;  and  after  he  had  completed 
the  third  volume  of  his  work.  If  the  further  circulation  of  hb 
book  is  stopped,  it  will  be  a  public  injury.  Such  a  result  will 
limit  the  knowledge  of  the  law  of  the  land,  as  determined  and 
established  by  this  court,  to  but  a  sraaU  portion  of  the  commu* 
niiy ;  while  eJl  are  interested  in  knowing  it. 

But  here  a  question  arises^  whether  books  of  reports  can  be 
copyrighted  in  England  or  in  the  United  States. 

There  ar^  no  cases  decided  in  which  the  principle  is  esta^ 
blished,  that  reports  of  the  decisions  of  courts  of  law  ^re  the 
subjects  of  copyright  The  case  of  Streater  v.  Roper,  4  Bac 
Abr.  Prerogative ;  Maugham  101,  note ;  was  reversed  in  par- 
liament By  that  decision  the  prerogative  right,  the  right  of 
the  patentee,  was  established.  No  right,  as  author,  was  sus- 
tained by  this  case ;  but  the  conCrary.  It  is  true,  that  Maugh- 
am says  the  prerogative  claim  is  ridiculous ;  but  it  rests  on  a 
decision  that  it  is  the  ancient  law.  In  the  case  of  Butterworth 
v.  Robinson,  5  Yes.  509,  it  does  not  appear  how  the  right  was 
derived. 

By  the  decisions  of  the  house  of  lords,  no  such  right  is  main- 
tained. No  copyright,  in  any  one  author,  is  supported  by  those 
decisions.  No  one  could  report  but  by  the  authority  of  the 
chancellor;  and  this  authority  was  exclusive;  it  prohibited  all 
others  from  interfering.  Gurney  v.  Longman,  13  Ves.  193. 
VOL.  viii.— 4  G 
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The  whole  of  this  subject  will  be  found  to  be  examined  in  the 
compilations  of  Jeremy,  Maugham  and  Godson.  The  law  is 
not  established,  at  least  it  has  not  been  so  declared,  that  reports 
can  be  private  property.  Essentially,  their  contents  are  public 
property.  The  knowledge  of  the  decisions  of  courts  should 
not  be  confined.  *  It  is  consistent  with  the  views  of  this  court, 
that  copies  of  their  opinions  should  be  multiplied  to  any  extent, 
and  in  any  form  required.    Publicity  is  the  very  thing  required. 

4.  The  reporter  is  a  public  officer,  and  his  duty,  by  law,  is, 
to  publish.  He  has  no  liberty  to  keep  back  the  matter  which 
he  collects  and  prepares,  in  the  performance  of  his  official 
duties.  The  act  of  1817,  S  Story's  Laws  1639,  regards  him  as 
a  public  officer.  So  by  the  subsequent  acts,  which  will  be 
found  in  Story's  Laws  1803,  1913,  2046.  The  court,  in 
3  Peters  397,  at  January  term  1830,  decided  that  the  reporter 
was  the  proper  officer  to  give  copies  of  the  opinions  of  the  court, 
when  required.  Could  he  refuse  such  copies  1  Could  he  re- 
fuse to  give  a  copy  of  a  report  of  a  case,  when  asked  for  it;  on 
the  ground  that  it  was  his  property,  and  only  to  be  used  by  bis 
consent,  and  for  his  benefit.  The  whole  purpose  of  the  re- 
porter's act  would  be  defeated,  could  this  be  done.  That  act 
makes  him  the  officer  to  give  publicity  to  the  proceedings  of 
the  court ;  but,  upon  this  view  of  the  matter,  it  has  placed  him 
in  a  situation  to  get  possession  of  the  official  actions  of  the 
court ;  it  has  given  access  to  the  records  of  the  court,  and  has 
placed  him  in  a  situation  by  which  he  has  obtained  all  the 
materials  to  accomplish  the  plain  and  obvious  intention  of  the 
law,  for  his  private  advantage,  and  that  he  may  defeat  and  set 
at  naught  that  intention.  Such  cannot  be  the  law.  This 
court  will  never  sanction  such  pretensions. 

The  purpose  of  the  appellants  is  to  subject  the  defendants  to 
all  the  evils  of  a  violation  of  the  copyright  acts,  by  a  proceed- 
ing which  deprives  them  of  the  benefits  of  a  trial  by  jury. 
Such  a  course  will  not  receive  the  favour  of  this  court. "  The 
facts  upon  which  the  rights  of  the  complainants  must  rest, 
whatever  may  be  the  construction  of  the  acts  of  congress,  arc 
not  maide  out.  All  the  essential  facts  to  sustain  their  claims 
are  denied ;  and  certainly,  it  will  be  admitted,  the  proof  oflered 
to  sustain  them  by  the  complainants,  is  imperfect.  Will  the 
court,  then,  give  its  aid  in  such  a  case  1    Will  they  reverse  the 
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decision  of  the  circuit  court,  and  order  a  perpetual  injunction. 
Will  they  not  say  to  the  complainants,  If  you  have  rights,  go 
into  a  court  of  law  and  establish  them  ? 

Mr  Webster,  in  reply. 

There  was  at  one  period  no  regular  series  of  reports  of  the  de- 
cisions of  this  court.  Mr  Cranch's  reports  had  been  published  as 
far  as  the  sixth  volume;  the  rest  of  the  matter,  which  afterwards 
formed  the  remaining  volumes,  was  in  manuscript.  In  this 
state  of  things,  Mr  Wheaton  proposed  a  regular  annual  publi- 
cation of  the  dei/Mons,  with  good  type,  and  to  be  neatly  printed. 
It  was  found  necessary  that  there  should  be  some  patronage 
from  the  legislature,  there  being  so  few  persons  who  would 
purchase  the  reports.  Mr  Wheaton  applied  to  congress,  per- 
sonally solicited  its  aid,  and  made  a  case  which  prevailed. 
Congress  passed  a  temporary  |aw,  which  was  renewed  again 
and  again.  The  successor  of  Mr  Wheaton  has  had  the  full 
benefit  of  the  grant  obtained  by  the  personal  exertions  of  Mr 
Wheaton. 

If  the  work  of  the  appellee  be  an  interference  with  the  rights 
of  the  appellants,  it  is  not  a  heedless  one ;  it  may  not  be  an 
intentional  interference,  but  the  acts  which  constitute  it  are 
intentional.  The  defendant  was  well  advised  of  the  injury 
which  the  appellants  foresaw.  This  is  fully  proved  by  the 
evidence.  The  publication  of  the  defendant  has  materially 
injured  the  appellants.  Many  volumes  of  Wheaton's  Reports 
were  on  hand,  unsold,  at  the  time  of  the  publication  of  the 
third  volume  of  Condensed  Reports. 

The  intention  of  the  defendant  was  not  to  make  an  abridge- 
ment, but  to  make  a  substitute  for  the  whole  of  the  appellant's 
work.  The  reports  of  the  appellant  were  the  result  of  the  joint 
action  of  congress  and  the  reporter ;  they  set  the  price.  If  con- 
gress had  thought  that  the  people  should  have  them  cheaper, 
they  would  have  lowered  the  price.  The  defendant  should 
not  have  run  a  risk  in  accommodating  the  public ;  they  could 
judge  for  themselves. 

The  question  before  the  court  is  one  for  the  most  enlarged 
and  liberal  consideration.  Cases  which  are  not  in  form,  but 
are  in  substance  an  infringement  of  the  author's  rights,  are  to 
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be  viewed,  as  respects -the  author,  liberally.     This  spirit  pisr- 
yades  all  the  adjudged  cases. 

Has  there  been  aa  indefensible  use  of  the  appellant's  labours  1 
In  the  Condensed  Reports  there  is  the  same  matter  as  io  the 
reports  of  the  appellant,  under  the  same  names.  Is  this-an 
abridgement  1  An  abridgement  fairly  done,  is  itself  author- 
ship, requires  mind ;  and  is  not  an  iufringement,  no  mor6  than 
another  work  on  the  same  subject.  In  the  Englifl^  <^urls 
there  are  frequently  more  reports  than  one  of  the  same  cases. 
These  reports  are  distinct  works.  Abridgements  are  the  eflbrts 
of  different  minds.  The  Condensed  Reports  have  none  of  Che 
features  of  an  abridgement,  and  the  work  is  made  up  of  the 
same  cases^  and  no  more  than  is  c<»itained  in  Wheaton's  Re- 
ports. 

The  attention  of  the  court  is  called  to  certain  facts.  Tfte 
laws  of  congress  relating  to  the  reporter's  office  do  not  bear  on 
the  question  of  copyright.  There  is  no  intimation  in  the  stat- 
ute of  such  an  interference,  or  that  the  sum  allowed  the  re- 
porter is  in  lieu  of  copyright.  The  right  in  the  reporter  to  fix 
the  price  of  the  volumes,  recognizes  a  right  tQ  exclude*  others 
from  publishing.  He  receives  one  thousand  dollan^  and  gives 
eighty  copies  to  the  United  States,  of  the  value  of  four  hundred 
dollars.  Would  he  give  up  the  copyright  for  this  sum  ;  this 
modicum  1  The  law  was  intended  to  secure  to  hun  the  rights 
he  possessed,  and  id  add  to  them  also. 

Before  the  statute  of  Anne,  the  copyright  of  authors  was 
acknowledged.  In  1768,  it  underwent  investigation  in  the 
courts.  The  statute  of  Anne  was  passed  1711.  Pennsylvania 
was  settled  in  1682.  The  common  law  was  clurried  to  Penn- 
sylvania on  its  settlement ;  and  the  statute  ot  Anne  did  not 
change  or  affect  it.  The  copyright  of  an  author  existed  in  the 
colonies,  and  exists  in  the  United  States ;  and  particularij  in 
Pennsylvania. 

It  has  been  said  by  the  counsel  for  the  defendants^  that  there 
is  no  legislation  in  the  state  of  Pennsylvaniai,  or  judgment  of. 
her  courts  recognizing  the  common  lawright  Before  the  revo- 
lution there  were  few  books  made;  and  there  are  no  reports  of 
the  decisions  of  the  courts  anterior  to  that  event.  The  com- 
mon law  is  a  fountain  of  remedy,  perennial  and  perpetual.    By 
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its  principles  proleciiug  rights  when  they  are  infnoged,  and  its 
prtnci|des  existing,  although  not  called  into  action. 

The  import  of  the  act  of  ciiingress  of  1790  is,  that  before  its 
enactment,  there  were  legal  rights  of  authorship  existing ;  it 
provides  for  existing  property,  not  for  property  created  by  the 
statute.  There  is  nothing  for  its  provisions  to  stand  upon,  but 
the  common  law.  That  law  is  not  one  of  grant  or  bounty ;  it 
recognizes  existing  rights,  which  it  secures.  The  aim  of  the 
statute  was  to  benefit  authors^  and  thereby  the  public. 

The  right  of  an  author  to  the  production  of  his  mind  is 
acknowledged  every  where.  It  is  tt  prevailing  feeling,  and 
none  can  doubt  that  a  man^s  book  is  hid  book — is  his  property. 
It  may  be  true  that  it  is  property  which  requires  extraordinary 
lepslative  protection,  and  also  limitation.    Be  it  so. 

JBut  the  appellants  are  entitled  to  protection  under  the 
statute.  It  is  a  clear  case.  All  the  statutes  should  be  taken 
together.  The  decision  of  Judge  Washington  in  Ewer  ▼• 
Coxe,  was  not  appealed  from ;  and  the  question  is  for  the  first 
time  before  this  court 

Is  the  deposite  of  the  copy  in  the  olBlce  of  the  secretary  of 
state  a  condition  precedent  or  subsequent  ?  There  is  no  ques- 
tion but  that  it  is  the  latter.  There  is  no  need  of  the  deposite 
being  made  until  six  months  after  publication*  From  aqd 
after  the  recording  of  the  title,  the  right  is  secured,  and  the 
author  may  immediately  bring  his  action  for  an  infringement. 
Does  this  case  stand  difierently  from  what  it  would  if  the 
ajBtion  had  been  brought  within  six  months  after  recording  the 
title  page?  Ewer  v.  Coxe,  says  the  book  must  be  deposited, 
before  the  right  arises ;  the  statute  says  diflkrently. 

By  ^  act  of  1790  there  were  certain  requisites,  not  pre- 
requimtes,  enjoined  on  an  author.  Does  the  law  of  180S  make 
the  requisites  of  the  act  of  1790  pre*requisitea1  There  are 
conclusive  reasons  against  this.  It  was  the  intention  of  the 
law  to  add  to,  but  not  to  change  the  character  of  the  law  of 
1790.  If  this  was  otherwise,  there  was  a  direct  repeal  of  the 
second  section  of  that  law,  by  which  an  action  is  given  upbn 
filing  the  title  page  in  the  clerk's  office. 

The  act  of  1803  is  in  addition  to  the  first  act,  but  not  a  re- 
peal of  iu    This  is  the  hinge  of  this  case.    The  constructioo 
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contended  for  will  repeal  the  second  section  of  the  act  of  1790, 
and  will  create  a  forfeiture. 

What  reason  is  ihere  to  doubt  that  the  copies  were  deposited 
as  required  by  the  law  ?  It  is  the  ordinary  course  of  trade  to 
deliver  them.  Is  it  an  unfair  construction  to  suppose  that  ibe 
one  copy  required  by  the  laws  to  be  delivered,  is  included'  in 
the  eighty  copies- delivered  as  reporter  1  Is  there  not  a  special 
provision  in  the  case  of  the  reporter, .  that  he  shall  deliver 
eighty  copies,  while  others  deliver  one  copy.  The  same  term 
of  six  months  is  required  for  the  delivery  in  both. 

Mr  Justice  M'Lean  delivered  the  opinion  of  the  Cbtiit. 

After  stating  the  case,  he  proceeded  : 

Some  of  the  questions  which  arise  in  this  case  are  ^9  novel, 
in  this  country^  as  they  are  interesting.  But  one  case  in- 
volving similar  principles,  except  a  decision  by  a  state  coort, 
has  occurred  ;  and  that  was  decided  by  the  circuit  courbof  the 
United  States  for  the  district  of  Pennsylvania,  from  whose  de- 
cree no  appeal  was  taken. 

'  The  right  of  the  complainants  roust  be  first  examined.  If 
this  right  shall  be  sustained  as  set  forth  in  the  bill,  and  the 
defendants  shall  be  proved  to  have  violated  it,  the  court  will  be 
bonnd  to  give  the  appropriate  redress. 

The  complainants  assert  their  right  on  two  grounds. 

First,  under  the  common  law. 

Secondly,  under  the  acts  of  congress. 

And  they  insist,  in  the  first  place,  that  an  author  was  enti- 
tled, at  common  law,  to  a  perpetual  property  in  the  copy  of  his 
works,  and  in  the  profits  of  their  publication ;  and  to  recover 
damages  for  its  injury,  by  an  action  on  the  case,  and  to  the 
protection  of  a  court  of  equity. 

In  support  of  this  proposition,  the  counsel  for  the  complain- 
ants have  indulged  in  a  wide  range  of  argument,  and  have 
shown  great  industry  and  ability.  The  limited  time  allowed 
for  the  preparation  of  this  opinion,  will  not  admit  of  an  equally 
extended  consideration  of  the  subject  by  the  court. 

Perhaps  Ho  topic  in  England  has  excited  more  discussion, 
among  literary  and  talented  men,  than  that  of  the  literary  pro- 
perty of  authors.  So  engrossing  was  the  subject,  for  a  long 
time,  as  to  leave  few  neutrals,  among  those  who  were  distin- 
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guisbed  for  their  learning  and  ability. .  At  length  the  questiont 
whether  the  copy  of  a  book  or  literary  composition  belongs  to 
the  author  at  common  law,  was  brought  before  the  court  of 
king's  bench,  in  the  great  case  of  Miller  v.  Taylor,  reported  in 
4  Burr.  2303.  This  was  a  case  of  great  expectation  ;  and  the 
four  judges,  in  giving  their  opinions,  seriatim,  exhausted  the 
argument  on  both  sides.  Two  of  the  judges,  and  Lord  Mans- 
field held,  that,  by  the  common  law,  an  author  had  a  literary 
property  in  his  works  ;  and  they  sustained  their  opinion  with 
very  great  ability.  Mr  Justice  Teates,  in  an  opinion  of  great 
length,  and  with  an  ability,  if  equalled,  certainly  not  surpassed, 
maintained  the  opposite  ground. 

Previous  to  this  case,  injunctions  had  issued  out  of  chancery 
to  prevent  the  publication  of  certain  works,  at  the  instance  of 
those  who  claimed  a  property  in  Uie  copyright,  but  no  decision 
bad  been  given.  And  a  case  had  been  commenced,  at  law,, 
between  Tonson  and  Collins,  on  the  same  ground,  and  wa# 
argued  with  great  ability,  more  than  once,  and  the  court  of 
king^s  bench  were  about  to  take  the  opinion  of  all  the  judges, 
when  they  discovered  that  the  suit  had  been  brought  by  col- 
lusion, to  try  the  question,  and  it  was  dismissed. 

This  question  was  brought  before  the  house  of  lords,  in  the 
case  of  Donaldson  v.Beckettand  others,  reported  in4Burr.  2408; 

Lord  Mansfield,  being  a  peer,  through  feelings  of  delicacy, 
declined  giving  any  opinion.  The  eleven  judges  gave  their 
opinions  on  the  following  points.  Ist.  Whether  at  common  law 
an  author  of  any  bobk  or  literary  composition,  had  the  sole 
right  of  first  printing,  and  publishing  the  same  for  sale ;  atid 
might  bring  an  action  against  any  person  who  printed,  pub- 
lished and  sold  the  same,  without  his  consent  On  this  que9» 
tion  there  were  eight  judges  in  the  affirmative,  and  three  in 
the  negative. 

2d.  If  the  author  had  such  right  originally,  did  the  law  take 
it  away,  upon  his  printing  and  publishing  such  book  or  literary 
composition ;  and  might  any  person,  afterward,  reprint  and 
sell,  for  his  own  benefit,  such  book  or  literary  composition, 
against  the  will  df  the  author.  This  question  was  answered 
in  the  affirmative,  by  four  judges,  and  in  'the  negative  by  seven. 

Sd.  If  such  action  would  have  lain,  at  common  law,  is  it 
taken  away  by  the  statute  of  8  Anne ;  and  is  an  author,  by 
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the  said  statute,  precluded  from  every  remedy,  except  on  the 
foundation  of  the  said  statute,  and  on  the  terms  of  the  condi- 
tions  prescribed  thereby.     Six  of  the  judges,  to  five,  decided 
that  the  remedy  must  be  under  the  statute. 

4th.  Whether  the  author  of  any  literary  composition,  and 
his  assigns,  had  the  sole  right  of  printing  and  publishing  the 
same  in  perpetuity,  by  the  common  law.'^  Which  question 
was  decided  in  favour  of  the  author,  by  seven  judges  to  four. 

6ih.  Whether  this  right  is  any  way  impeached,  restrained  or 
taken  away,  by  the  statute  8  Anne  1    Six,  to  five  judges,  de- 
cided that  the  right  is  taken  away  by  the  statute.    And  the 
lord  chancellor,  seconding  Lord  Camden's  motion  to  reverse, ' 
the  decree  was  reversed. 

It  would  appear  from  the  points  decided,  that  a  majority  of 
the  judges  were  in  favour  of  the  common  law  right  of  authors^ 
but  that  the  same  had  been  taken  away  by  the  statute. 

The  title  and  preamble  of  the  statute,  8  Anne,  ch.  19,  is  as 
fdAows :  ^*  An  act  for  the  encouragement  of  learning  by  vest- 
ing the  copies  of  printed  books  in  the  authors  or  purchasers  of 
such  copies,  during  the  times  therein  mentioned. 

"  Whereas  printers,  booksellers  and  other  persons,  have  of 
late  frequently  taken  the  liberty  of  printing,  reprinting  and 
publishing,  or  causing  to  be  printed,  reprinted  and  published, 
books  and  other  writings  without  the  consent  of  the  authors  or 
proprietors  of  such  books  and  writings,  to  their  very  great 
detriment,  and  too  often  to  the  ruin  of  them  and  their  fami* 
lies,**  &c. 

In  7  Term  Rep.  627,  Lord  Kenyon  says,  **  all  arguments 
in  the  support  of  the  rights  of  learned  men  in  their  works^ 
must  ever  be  heard  with  great  favour  by  men  of  liberal  minds 
to  whom  they  are  addressed.  It  was  probably  on  that  account 
that  when  the  great  question  pf  literary  property  was  discussed, 
some  judges  of  enlightened  understanding  went  the  length  of 
maintaining,  that  the  right  of  publication  rested  exclusively 
in  the  authors  and  those  who  claimed  under  them  for  all  time; 
but  the  other  opinion  finally  prevailed,  which  established  that 
the  fight  was  confined  to  the  times  limited  by  the  act  of  parlia- 
ment.    And,  that,  I  have  no  doubt,  was  the  right  decision.'* 

And  in  the  case  of  the  University  of  Cambridge  v.  Pryer,  16 
East  319,  Lord  EUenburough  remarked,  <<  it  has  been  said  that 
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the  Statute  of  8  Anne  has  three  objects :  but  I  cannot  subdi- 
vide the  two  iBrst ;  I  think  it  has  only  two.  The  counsel  for 
the  plaintifls  contended  that  there  was  no  right  at  comm<Mi 
law ;  and  perhaps  there  might  not  be ;  but  of  that  we  have 
not  particularly  any  thing  to  do." 

From  the  above  authorities,  and  others  which  might  be 
referred  to  if  time  permitted,  the  law  appears  to  be  well  settled 
in  England,  that,  since  the  statute  of  8  Anne,  the  literary  pro- 
perty of  an  author  in  his  works  can  only  be  asserted  under  the 
statute.  And  that,  notwithstandipg  the  opinion  of  a  majority 
of  the  judges  in  the  great  case  of  Miller  v.  Taylor  was  in 
favour  of  the  common  law  right  before  the  statutei  it  is  stUl 
considereda  in  England,  as  a  question  by  no  means  free  from 
doubu 

That  an  author,  at  common  law,  has  a  property  in  his  manu- 
script, and  may  obtain  redress  against  any  one  who  deprives 
him  of  it,  or  by  improperly  obtaining  a  copy  endeavours  to  real- 
ise a  profit  by  its  publication,  cannot  be  doubted ;  but  this  is  a 
very  different  right  from  that  which  asserts  a  perpetual  and 
exclusive  property  in  the  future  publication  of  the  work,  after 
the  author  shall  have  puUished  it  to  the  world. 

The  argument  that  a  literary  man  is  as  much  entitled  to  the 
product  of  his  labour  as  any  other  member  of  society,  cannot 
be  controverted.  And  the  answer  is^  that  he  realises  this  pro* 
duct  by  the  transfer  of  his  manuscripts,  or  in  the  sale  of  his 
works,  when  first  published. 

A  book  is  valuable  on  account  of  the  matter  it  contains,  the 
ideas  it  communicates,  the  instruction  or  entertainment  it 
affords^  Does  the  author  hold  a  perpetual  property  in  these  1 
Is  there  an  imjiied  contract  by  every  purchaser  of  his  book, 
that  he  may  realise  whatever  instruction  or  entertainmenjt 
which  the  reading  of  it  shall  give,  but  shall  not  write  out  or 
print  its  contents. 

In  what  respect  does  the  right  of  an  author  differ  from  that 
of  an  individual  <who  has  invented  a  most  useful  and  valuable 
machine  1  In  the  production  of  thi%  his  miud  has  been  as 
intensely  engaged,  as  long/  and,  perhaps,  ajs  usefully  to  the 
public,  as  any  distinguished  author  in  the.  composition  of  his 
book* 

The  result  of  their  labours  may  be  equally  beneficial  to 
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society,  and  in  their  respective  spheres  they  may  be  alike 
distinguished  for  mental  vigour.  Does  the  common  law  give 
a  perpetual  right  to  the  author,  and  withhold  it  from  the  inven- 
tor? And  yet  it  has  never  been  pretended  that  the  latter 
could  hold,  by  the  common  law,  any  property  in  hie  inven- 
tion, after  he  shall  have  sold  it  publicly. 

It  would  seem,  therefore,  that  the  existence  of  a  princi{^ 
may  well  be  doubted,  which  operates  so  unequally.  This  is 
not  a  characteristic  of  the  common  law.  It  is  said  to  be 
founded  on  principles  of  justice,  and  that  all  its  rules  most  con- 
form to  sound  reason. 

Does  not  the  man  who  imitates  the  machine  profit  as  much 
by  the  labour  of  another,  as  he  who  imitates  or  republiriies  a 
book  1  Con  there  be  a  difference  between  the  types  and  press 
with  which  one  is  formed;  and  the  instruments  used  in  the  con- 
struction of  the  others  1 

That  every  man  is  entitled  to  the  froits  of  his  own  labour 
must  be  admitted;  but  he  can  enjoy  them  only,  exctjpi  by 
statutory  provision,  under  the  rules  of  property,  which  regulate 
society,  and  which  define  the  rights  of  tfadn^  in  general. 

But,  if  the  common  law  right  of  authors  were  shown  to  exist 
in  England,  does  the  same  right  exist,  and  to  the  same  extent, 
in  this  country. 

It  is  clear,  there  can  be  no  common  law  of  the  United  States. 
The  federal  government  is  composed  of  twenty-four  sovereign 
and  independent  states ;  each  of  which  may  have  its  local 
usages,  customs  and  common  law.  There  is  no  principle  which 
pervades  the  union  and  has  the  authority  of  law,  that  is  not 
embodied  in  the  constitution  or  laws  of  the  union.  The  ooin- 
mon  law  could  be  made  a  part  of  our  federal  system,  only  bv 
legislative  adoption. 

When,  therefore,  a  common  law  right  is  asserted,  we  most 
look  to  the  state  in  which  the  controversy  originated.  And  in 
the  case  under  consideration,  as  the  copyright  was  entered  in 
the  derkfs  ofBceof  the  district  court  of  Pennsylvama,  for  the 
first  volume  of  the  book  in  controversy,  and  it  was  published  in 
that  state ;  we  may  in(}uire,  whether  the  comipon  law,  as  to 
copyrights,  if  any  existed,  was  adopted  in  Pennsylvania. 

It  is  insisted,  that  our  ancestors,  when  they  migrated  to  this 
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countiy,  brought  with  them  the  EngUsh  conunon  law,  as  a 
part  of  their  heritage. 

That  this  was  the  case^  to  a  Uinited  exteniyis  admitted.  No 
one  will  contend,  that  the  common  law,  as  it  existed  in  Eng« 
land,  has  ever  been  in  force  in  all  its  provisions^  in  any  state  in 
this  tinion.  It  was  adopted,  so  fieur  only  as  its  principles  were 
suited  to  the  condition  of  the  colonies :  and  from-this  circum- 
stance we  see,  what  is  common  law  in  one  state,  is  not  so  con- 
sidered in  another.  The  judicial  decisions,  the  usages  and 
customs  of  the  respective  states,  must  determine,  how  hi  the 
common  law  has  been  introduced  add  sanctioned  in  each» 

In  the  argument,  it  Was  inosted,  that  no  presumption  could 
be  drawn  against  the  existence  of  the  common  law,  as  to  copy« 
rights,  in  Pennsylvania,  from  the  fact  of  its  never  having  been 
asserted,  until  the  commencement  of  this  suit 

It  may  be  true^  in  general,  that  the  failure  to  assert  any  par* 
(icular  right,  may  afford  no  evidence  of  the  non  existence  of 
such  right  But  the  present  case  may  well  form  an  exception 
to  this  rule. 

If  the  common  law,  in  all  its  provisions,  has  not  been  intro- 
duced into  Pennsylvania,  to  what  extent  has  it  been  adopted  1 
Must  not  this  court  have  some  evidence  on  this  subject  If  no 
right,  such  as  is  set  up  by  the  complainants,  has  heretofore  been 
asserted,  no  custom  or  usage  established,  no  judicial  tlecision 
been  given,  can  the  conclusion  be  justified,  that,  by  the  com- 
mon law  of  Pennsylvania,  an  author  has  a  perpetiul  property 
in  the  copyright  of  his  works. 

Th^e  considerations  might  well  lead  the  court  to  doubt  the 
existence  of  this  Jaw  in  Pennsylvania ;  but  there  are  others  of 
a  more  conclusive  character. 

The  question  respecting  the  literary  property  of  authors^  was 
not  made  a  subject  of  judicial  investigation  in  England  until 
1760 ;  and  no  decision  was  given  untU  the  case  of  Miller  v. 
Taylor  was  decided  in  1769.  Long  before  this  time,  the  col- 
ony of  Pennsylvania  was  settled.  What  part  of  the  common 
law  did  Peiiik  and  his  associates  bring  with  them  from  Engand  ? 

The  literary  property  of  authors,  as  now  asserted,  was  theif 
unknown  in  that  country.  Laws  had  been  passed,  regulating 
the  publicatipn  of  hew  works  under  license.  And  the  king,  as 
the  head  of  the  church  and  the  state,  claimed  the  exclusive 
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right  of  publishing  the  acts  of  parliameDl,  the  book  of  cominoa 
prayer,  and  a  few  other  books. 

No  such  right  at  the  common  law  had  been  recognized  in 
England,  when  the  colony  of  Penn  was  organized.  Long 
afterwards,  literary  property  became  a  subject  of  controvert, 
but  the  question  was  involved  in  great  doubt  and'  perplexity ; 
and  a  little  more  than  a  century  ago,  it  was  decided  by  the 
highest  judicial  court  in  England,  that  the  right  of  authors 
could  not  be  asserted  at  common  law,  but  under  the  statute. 
The  statute  of  8  Anne  was  passed  in  1710- 

Can  ii  be  contended,  that  this  common  law  right,  so  invohed 
in  doubt  as  to  divide  the  most  learned  jurists  of  England,  at  a 
period  in  her.  history,  as  much  distinguished  by  learning  and 
talents  as  any  other :  was  brought  into  the  wilds  of  Pennsylva- 
nia by  its  first  adventurers.    Was  it  suited  to  their  condition  1 

But  there  is  another  view  still  noore  condusive. 

In  the  eighth  section  of  the  first  article  of  the  constitution  of 
the  United  States  it  is  declared,  that  congress  shall  have  power 
**  to  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries''  And  in 
pursuance  of.  the  power  thus  delegated,  congress  passed  the 
act  of  the  SOth  of  May  1 790. 

This  is  entitled  <*  an  a^t  for  the  encouragement  of  learning, 
by  securing  the  copies  of  maps,  charts  and  books,  to  the  au- 
thors and  proprietors  of  such  copies,  during  die  times  therein 
mentioned.*' 

In  the  first  section  of  this  act,  it  is  provided,  "  that  from  and 
after  its  passage,  the  author  and  authors  of  any  map^  chart, 
book  ,or  books,  already  printed  within  these  United  States^ 
being  a  citizen,  &c.  who  hat-h  or  have  not  transferred  to  any 
other  person, the  copyright  of  such,  map,  chart,  book  or  bocka, 
&c.  shall  have  the  sole  right  and  liberty  of  printings  reprint- 
ing, publishing  and  vending  such  m^>,  book  or  books,  for  four- 
teen years.** 

in  behalf  of  the  common  li^w  right,  an  argument  has  been 
drawn  from  the  word  iecwre^  which  is  used  in  relation  to  this 
right,  both  in  the  constitution  and  in  the  acts  of  congresa 
This  word,  when  used  as  a  verb  active,  signifies  to  protect, 
insure,  save,  ascertaio,  &c. 
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The  counsel  for  the  complainants  insist  that  the  term,  as 
used,  clearly  indicates  an  intention,  not  to  originate  a  right, 
but  to  protect  onealready  in  e:fei8tence. 

There  is  no  mode  by  which  the  meaning  affixed  to  any 
word  or  sentence,  by  a  deliberative  body,  can  be  so  well  ascer- 
tained, as  by  comparing  it  with  the  words  and  sentences  with 
which  it  stands  connected.  By  this  rule  the  word  secure^  as 
used  in  the  constitution,  could  not  mean  the  protection  of  an 
acknowledged  legal  right.  It  refera  to  inventors,  as  well  as 
authors,  and  it  has  never  been  pretended,  by  any  one,  either 
in  this  country  or  in  England,  that  an  inventor  has  a  perpetual 
.right,  at  common  law,  to  sell  the  thing  invented. 

And  if  the  word  secure  is  used  in  the  constitution,  in  refe- 
rence  to  a  future  right,  was  it  not  so  used  in  the  act  of  con- 
gress? 

But,  it  is  said,  that  part  of  the  first  section  of  the  act  of  con- 
gress, which  has  been  quoted,  a  copyright  is  not  only  recog- 
nized as  existing,  but  that  it  may  be  assigned,  as  the  rights  of 
the  assignee  are  protected,  the  same  as  those  of  the  author. 

As  before  stated,  an  author  has,  by  the  common  law,  a  pro- 
perty in  his  manuscript;  and  there  can  be  no  doubt  that  the 
rights  of  an  assignee  of  such  manuscript,  would  be  protected 
by  a  court  of  chancery.  This  is  presumed  to  be  the  copvrigfat 
recognized  in  the  act,  and  which  was  intended  to  be  protected 
by  its  provisions.  And  this  protection  was  given,  as  well  to 
books  published  under  such  circumstances,  as  to  manuscript 
copies. 

That  congiiesB,  in  passing  the  act  of  1790,  did  not  legislate 
in  reference  to  existing  rights,  appears  6lear,  from  the  provision 
tnat  the  author,  &c.  ^*  shall  have  the  sole  right  and  liberty  of 
printing,"  &c.  Now  if  this  exclusive  right  existed  at  common 
law,  aad  congress  were  about  to  adopt  legislative  provisions  for 
its  protection,  would  they  have  used  this  language  1  Cpuld  they 
have  deemed  it  necessary  to  vest  a  right  already  vested.  Such 
a  presumption  is  refuted  by  the  words  above  quoted,  and  their 
force  is  not  lessened  by  any  other  part  of  the  act. 

Congress,  tnen,  by  this  act,  instead  of  sanctioning  an  exist- 
ing right,  as  contended  for,  created  it.  This  seems  to  be  the 
dear  import  of  the  law,  connected  with  the  circumstances 
under  which  it  was  enacted. 
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From  these  considerations  i  would  seem,  that  if  the  right  of 
the  complainants  can  be  sustained,  it  must  be  sustained  under 
the  acts  of  congress.  Such  was,  probably,  the  opinion  of  the 
counsel  who  framed  the  bill,  as  the  right  is  asserted  under  the 
statutes,  and  no  particular  reference  is  made  to  it  as  existing 
at  common  law.  The  claim,  then,  of  the  complainants,  must 
be  examined  in  reference  to  the  statutes  under  which  it  is 
asserted. 

There  are  but  two  statutes  which  have  a  bearing  on  this 
subject ;  one  of  them  has  already  been  named,  and  the  other 
was  passed  the  29th  of  April  1802. 

The  fii-st  section  of  the  act  of  179Q  provides,  that  an  author, 
or  his  assignee,  ^*  shall  have  the  sole  right  and  liberty  of  prints 
ing,  reprinting,  publishing  and  vending  such  map,  chart,  bode 
or  books,  for  the  term  of  fourteen  years,  from  the  recording  of 
the  title  thereof  in  the  clerk's  office,  as.  hereinafter  directed: 
and  that  the  author,  &c«  in  books  not  published,  &;c  shall  have 
the  sole  right  and  liberty  of  printing,  reprinting,  publishing 
and  vending  such  map,  chart,  book  or  books,  for  the  like  term 
of  fourteen  years,  from  the  time  of  recording  the  title  thereof 
in  the  clerk's  office,  as  aforesaid.  And  ^t  the  expiration  ct 
the  said  term,  the  author,  &c.  shall  have  the  same  Exclusive 
right  continued  to  him,  &c.  for  the  further  term  of  fourteen 
years :  provided  he  or  they  shall  cause  the  title  thereof  to  be  a 
second  time  recorded,  and  published  in  the  same  manner  as  is 
hereinafter  directed,  and  that  within  six  months  before  the 
expiration  of  the  first  term  of  fourteen  years." 

The  third  section  provides,  that  "  no  person  shall  be  entitled 
to  the  benefit  of  this  act,  &c.,  unless  he  shall  first  deposit, 
&c.,  a  printed  copy  of  the  title  in  the  clerk's  office,  ftc.** 
'^And  such  author  or  proprietor,  shall  ¥dthin  two  months 
from  the  date  thereof,  cause  a  copy  of  said  record  to  be  pub- 
lished in  one  or  more  of  the  newspapers  printed  in  thei  United 
States,  for  the  space  of  four  weeks." 

And  the  fourth  section  enacts  that  <<  the  author,  &c.,  shall, 
within  six  months  after  the  publishing  thereof,  deliver  or  cause 
to  De  delivered  to  the  secretary  of  state,  a  copy  of  the  same* 
to  be  preserved  in  his  office." 

The  first  section  of  the  act  of  1802  provides,  that  **^  every 
person  who  shall  claim  to  be  the  author,  Ac;,  before  he  shall 
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be  entitled  to  the  benefit  of  the  ^ct  entitled  an  act  for  the 
encouragement  of  learning,  by  securing  the  copies  of  maps, 
charts  and  books,  to  the  authors  and  proprietors  of  such  copies, 
during  the  time  therein,  mentioned,  he  shall,  in  addition  to  the 
requisites  enjoined  in  the  third  and  fourth  sections  of  said  act, 
if  a  book  or  books,  give  information  by  causing  the  copy  of  the 
record  which  by  said  act  he  is  required  to  publish,  .to  be  insert- 
ed in  the  page  of  the  book  next  to  the  title/' 

These  are  substantially  the  provisions  by  which  the  com- 
plainants' right  must  be  tested.  They  claim  under  a  renewal 
of  the  term,  but  this  necessarily  involves  the  validity  of  the 
right  under  the  first  as  well  as  the  second  term.  In  the  lan- 
guage of  the  statute,  the  *^  same  exclusive  right"  is  continued 
the  second  term  that  existed  the  tfrst. 

It  will  be  observed,  that  a  right  accrues  under  the  act'of 
1790,  from  the  time  a  copy  of  the  title  of  the  book  is  deposited 
in  the  clerk'ii  office.  But  the  act  of  1602  adds  another  requi- 
fidte  to  the  accruing  of  the  right,  and  that  is,  that  the  record 
made  by  the  clerk,  shall  be  published  in  the  page  next  to  the 
title  page  of  the  book. 

And  it  is  argued  with  great  earnestness  and  ability,  that 
these  are  the^only  requisites  to  the  perfection  of  the  complain- 
ant^ title.  That  the  requisition  of  the  third  section  to  give 
public  notice  in  the  newspapers,  and  that  contained  in  the 
fourth  to  deposit  a  copy  in  the  department  of  state ;  are  acts 
subsequent  to  the  accruing  of  the  right,  and  whether  they  are 
performed  or  not,  cannot  materially  afiect  the  title. 

The  case  is  compared  to  a  grant  with  conditions  subse- 
quent, which  can  never  operate  as  a  forfeiture  of  the  title.  It 
is  said  also  that  the  object  of  the  publication  in  the  newspapers, 
and  the  deposite  of  the  copy  in  the  department  of  state  was 
merely  to  give  notice  to  the  public  ;  and  that  such  acts,  not 
being  essential  to  the  title,  after  so  great  a  lapse  of  time,  may 
well  be  presumed.  That  if  neither  act  had  been  done,  the 
right  of  the  party  having  accrued,  before  either  was  required 
to  be  done,  it  must  remain  unshaken. 

This  right,  as  has  been  shown,  does  not  exist  at  common 
law — ^it  originated,  if  at  all,  under  the  acts  of  congress.  No 
one  can  deny  that  when  the  legislature  are  about  to  vest  an 
exclusive' right  in  an  author  or  an  inventor,  they  have  the 
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power  to  prescribe  the  conditions  on  which  such  right  shall  be 
enjoyed ;  and  that  no  one  can  avail  himself  of  such  right  who 
does  not  substantially  comply  with  the  requisitions  of  the  law. 

This  principle  is  familiar,  as  it  regards  patent  rights ;  and  it 
is  the  same  in  relation  to  the  copyright  of  a  book.  If  any  dif- 
ference shall  be  made,  as  it  respects  a  strictxonformity  to  the 
law,  it  would  seem  to  be  more  reasonable  to  make  the  require- 
ment of  the  author,  rather  than  the  inventor. 

The  papers  of  the  latter  are  examined  in  the  department  of 
state,  and  require  the  sanction  of  the  attorney-general ;  but 
the  author  takes  every  step  on  his  own  responsibility,  un- 
checked by  the  scrutiny  or  sanction  of  any  public  functionary. 

The  acts  required  to  b^  done  by  an  author,  to  secure  his 
right,  are  in  the  order  in  which  they  must  naturally  transpire. 
First,  the  title  of  the  book  is  to  be  deposited  with  the  clerk, 
and  the  record  he  makes  must  be  inserted  in  the  first  or  second 
page ;  then  the  public  notice  in  the  newspapers  is  to  be  given; 
and  within  six  months  after  the'  publication  of  the  book,  a 
copy  must  be  deposited  in  Che  department  of  state. 

A  right  undoubtedly  accrues  on  the  record  being  made  with 
the  clerk,  and  the  printing  of  it  as  required ;  but  what  is  the 
nature  of  that  right  Is  it  perfect  1  If  so^  the  oth^  two 
requisites  are  wholly  useless. 

How  can  the  author  be  compelled  either  to  give  notice  in 
the  newspaper,  or  deposit  a  copy  in  the  state  department 
The  statute  affixes  no  penalty  for  a  failure  to  perform  either  of 
these  acts ;  and  it  provides  no  means,  by  which  it  may  be 
enforced. 

But  we  are  told  they  are  unimportant  acts.  If  they  are 
indeed  wholly  unimportant,  congress  acted  unwisely  in  requir- 
ing them  to  be  done.  But  whether  they  are  important  or 
not,  is  not  for  the  court  to  determine,  but  the  legislature ;  and 
in  what  light  they  were  considered  by  the  legislature^  we  can 
learn  only  by  their  official  acts. 

Judging  then  of  these  acts  by  this  rule,  we  are  not  at  liberty 
to  say  they  are  unimportant  and  may  be  dispensed  with. 
They  are  acts  which  the  law  requires  to  be  done,  and  may  this 
court  dispense  with  their  performance! 

But  the  inquiry  is  made,  sbaU  the  non  performance  of  these 
subsequent  conditicMis  operate  as  a  forfeiture  of  the  right  1 
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The  answer  is,  that  this  is  not  a  technical  grant  of  precedent 
and  subsequent  conditions.  All  the  conditions  are  important ; 
the  law  requires  them  to  be  performed ;- and,  consequendy,  their 
performance  is  essential  to  a  perfect  title.  On  the  perform* 
ance  of  a  part  of  them,  the  right  vests;  and  this  was  essential 
to  its  protection  under  the  statute :  but  other  acts  are  to  be 
done,  unless  congress  have  legislated  in  vain,  to  reader  the 
right  perfect. 

The  notice  could  not  be  published  until  after  the  entry  with 
the  clerk,  nor  could  the  book  be  deposited  with  the  secretary 
of  state  until  it  was  published.  But  these  are  acts  not  less 
important  than  those  which  are  require'd  to  be  done  previously. 
They  form  a  part  of  the  title,  and  until  they  are  performed,  the 
title  is  not  perfect. 

The  deposite  of  the  book  in  the  department  of  state,  may  be 
important  to  identify  it  at  any  future  period,  should  the  copy- 
right be  contested,  or  an  unfounded  claim  of  authorship  as- 
serted. 

But,,  if  doubts  could  be  entertained  whether  the  notice  and 
deposite  of  the  book  in  the  stale  department,  were  essential  to 
the  title,  under  the  act  of  1790;  on  which  act  my- opinion  is 
principally  founded;  though  I  consider  it  in  connexion  witb-the 
other  act ;  there  is,  in  the  opinion  of  three  of  the  judges,  no 
ground  for  doubt  under  the  act  of  1802.  The  latter  act  de- 
clares that  every  author,  &c.  before  he  shall  be  entitled  to  the 
benefit  of  the  former  act,  shall,  *Mn  addition  to  the  requisitions 
enjoined  in  the  third  and  fourth  sections  of  said  act,  if  a  book, 
puUish,"  ftc 

Is  not  this  a  clear  exposition  of  the'  first  act  *l  Can  an  au- 
thor claim  the  benefit  of  the  act  of  1790.  without  performing 
*'  the  requisites  enjoined  in  the  third  and  fourth  sections  of  it." 
If  there  be  any  meaning  in  language,  the  act  of  1802,  the 
three  judp^s  think,  requires  these  requisites  to  he  performed  **jn 
addition"  to  the  one  required  by  that  act,  before  an  author^  &c. 
*' shall  be  entitled  to  the  benefit  of  the  first  act." 

The  rule  by  which  conditions  precedent  and  subsequent  are 
construed,  in  a  grant,  can  liave  no  application  to  the  case  under 
consideration ;  as  every  requisite,  in  both  acts,  is  essential  to 
the  title. 

A  renewal  of  the  term  of  fourteen  years,  c^n  only  b»  ob- 
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teined  by  having  the  title  page  recorded  with  the  clerk,  aod 
the  record  published  on  tho  page  next  to  that  of  the  titte,  and 
public  notice  given  within  sir  monthe  before  the  expiratioo  of 
the  ficsi  tenf). 

In  oppoeicion  to'  the  construction  jof  ~  th^  above  statutes,  i|S 
now  given,  the  counsel  for  the  complainants  referred  to  several 
decisions  in  England,  on  the  tx)n8truction  of  the  statute  oi 
8  Anne,  and  other  statutes. 

.  In  the  case  of  Beckford  v.  Hood,  7  Term-  Rep.  620,  the  court 
ofking's  bench  decided,  ^*  that  an  author,  whose  work  is  pirated 
before  the  expiration  of  twenty->eight  years  from  the  first  pub- 
lication of  it,  may  maintain  an  action  on  the  case  for  damages, 
against  the  offending  party,  although  the  work  was  not  entered 
at  Stationers  HalL"  ^  But  this  entry  was  necessavy  only  to 
eubject  the  oflbnder  to  certain  penalties^  provided  in  the  statute 
of  8  Anne.  The  suit  brought  was  not  for  the  penalties^  and 
consequently,  the  entry  of  the  .work  at  Stationers  Hall,  was 
not  made  a  question  in  the  case.  In  the  case  of  BlacAnnrell 
Vi  Harper,  2  Atk.  95,  Lord  Hardwicke4s  reported  to  have  said, 
upon  the  act  of  8  Anne,  c.  19,  '*  the  clause  of  registering  mth 
the.  Stationers  Company,  is  relative*  to  the  penalty,  and  the 
property  cannot  vest  without  ^ch  entry;"  for  the  words  are^ 
f^  that  nothiog  in  this  act  shall  be  construed  to  subject  any 
bookseller,  &c.  to  the  forfeitures,  &c.  by  reason  of  printing  any 
book,  &c.  unless  the  title  to  the  copy  of  such  bodcj  hereafter 
published,  shall,  before  such  publication,  b^  entered  in  the 
register  book  of  Ihe  Company  of  StaUoners." 

The  very  language  quoted  by  his  lordship  shows,  that  the 
entry  was  not  necessary  to  an  investiture  of.  the  title,  but  to 
the  recoverv  of  the  penalties  provided  in  the  act  against  those 
who  pirated  the  work. 

His  lordship  deeided  in  the  same  case,  that  **  under  an  act  of 
parliament  providing  that  a  certain  inventor  shall  have  the 
sole  right  and  liberty  of  printing  and  reprinting  certain  prints 
for  the  term  of  fourteen  years,  and  to  conunence  from  tl^  day 
of  first  publishing  thereof,  which  shall  be  truly  engraved  vrith 
the  name  of  the  proprietor  on  each  plate,  and  printed  on  every 
such  print  or  prints,''  the  property  in  the  prints  vests  ab«K 
lutely  in  the  engraver,  though  the  day  of  publication  is  not 
mentioned." 
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The  authority  of  this  case  is  seriously  questioned  in  the  <ia8e 
of  Newton  v.  Cowie,  4  Bingham  241 .  And  it.  would  seen),  frorxl 
the  deeision  of  Lord  Hardwioke,  that  he  had  doubts  of  the  cor- 
rectness of  the  decision,  as  he  decreed  an  injunction,  without 
by-gone  profits.  And  Lord  Alvanly,  in  the  case  of  Aarrison  v. 
Hogg,  cited  in  4  Bing.  242,  said  ^*  that  he  was  glad  he  was 
relieved  fronudecidihg  on  the  same  act^  as  he  was  inclined  to 
^ii£kx  fhMB  Lord  Hardwieke.'' 

By  a  reference  to  the  English  authorities  in  the  construc- 
tion of  statutes,  somewhat  analogous  to  those  under  which  the 
complainants  set  up  their  right,  it  will  be  found  that  the  de- 
cisions Q&eii  conflict  with  each  other ;  but  it  is  believed  that  no 
settled  construction  has  been  given  to  any  British  statute,  in 
tS  respects  similar  to  those  under  consideration,  which  is  at 
variance  with  the  one  now  given.  If,  however,  such  an 
instance  could  be  found,  it  would  not  lessen  the  confidence  we 
feel  in  the  correctness  of  the  view  which  we  have  taken. 

The  act  of  congress  under  which  Mr  Wheaton,  one  of  the 
edmplainants,  in  bis  capacity  of  reporter,*was  required  to 
deliver  eighty  copies  of  each  volume  of  his  reports  to  the  de- 
partment of  state,  and  which  were^  probably,  faithfully  deli- 
veFed,4oes  not  exonerate,  him  from  the  deposite  of  a  copy 
under  the  acl  of  1790.  The  eighty  volumes  were  delivered 
for  aidififorent  purpose;  and  cannot  excuse  the  deposite  of  the 
one  volume  as  specially  required. 

The  construction  of  the  acts  of  congress  being  settled,  in 
the  finrther  investigation  of  the  case  it  would  become  necessary 
(o  look  into  the  evidence  and  ascertain  whether  the  complain- 
ants have  not  shown  a  substantial  compliance  with  every  legal 
requisite.  But  on  reading  the  evidence  we  entertain  -doubts^ 
which  induce  us  to  remand  the  cause  to  the  circuit  court, 
where  the  facts  can  be  ascertained  by  a  jury. 

And  the  cause  is  accordingly  remanded  to  the  circuit  court, 
wi A  directions  to  that  court  to  order  an  issue  of  facts  to  be 
examined  and  tried  by  a  jury,  at  the  bar  of  said  court,  upon 
this  point,  viz.  whether  the  said  Wheaton  a^  author,  or  any 
other  jperson  as  proprietor,  had  complied  with  the  requisites 
prescribed  by  the  thircl  and.  fourth  sections  of  the  said  actcff 
congress,  passed  the  Slst  day  of  May  1790,  in  regard  to  the 
volumes  of  Wheaton's  Reports  in  the  said  bill  mentioned,  or  in 
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regard  io  one  or  more  of  them  in  the  following  particularey  viz. 
whether  the  said  Wheaton  or  proprietor  did,  within'  two 
months  from  the  date  of  the  recording  thereof  in  the  clerk's 
ofSce  of  the  district  court,  cause'  a  copy  of  the  said  recond  to  be 
published  in  one  or  more  of  the  newspapers  printed  in  the 
resident  states,  for  the  space  of  four  weeks ;  and  whether  the 
said  Wheaton  or  proprietor  after  the  publishing  thereof,  did 
deliver  or  cause  to  be  delivered  to  the  secretary  of  state  of  the 
United  States,  a  copy  of  the  same  to  be  preserved  in  his  ofSce, 
according  to  the  provisions  of  the  said  third  and  fourth  sections 
of  the  said  act. 

And  if  the  said  requisites  have  not  been  complied  with  in 
regard  to  all  the  said  volumes,  then  the  jury  to  find  in  particu- 
lar in  regard  to  what  .volumes  they  Or  either  of  them  have 
been  so  complied  with. 

It  may  be  proper  to  remark  that  the  court  are  unanimoudy 
of  opinion,  that  no  reporter  has  or  can  have  any  copyright  in 
the  written  opinions  delivered'  by  this  court;  and  that  the 
judges  thereof  cannot  confer  on  any  rep^H-ter  any  such  right. 

Mr  Justice  Thompson,  dissenting. 

It  is  matter  of  regret  with  me,  at  any  time  to  dissent  from 
an  opinion  pronounced  by  ^  majority  of  this  court,  and^here 
my  mind  is  left  balancing,  after  a  full  examination  of  the  case, 
my  habitual  respect  for  the  opinion  of  my  brethren  may  justify 
a  surrender  of  my  own.  But  where  no  such  apology  is  left  to 
me  to  rest  upon,  it  becomes'a  duty  to  adhere  to  my  own  opinion ; 
and  I  shall  proceed  to  assign  the  reasons  which  have  led  me 
to  a  conclusion  different  from  that  at  which  a  inajoiity  of  the 
court  has  arrived. 

It  is  unnecessary  for  me  to  state  any  thing  more  with  respect 
to  the  bill  and  answer,  than  barely  to  observe  that  the  com- 
plainants in  the  court  below  rest  their  claim,  both  npoo  the 
statutory  and  the  common  law  right.  The  bill  charges,  that 
all  the  provisions  of  the  acts  of  congress  have  been  complied 
with ;  that  every  thing  has  been  done  which  was  required  by 
those  acts  in  order  to  entitle  them  to  the  benefit  thereof;  and 
that  if  it  were  otherwise,  the  orator^  Henry  Wheaton,  has^  as 
the  author  of  said  reports,  the  property  in  the  copy  of  the  same, 
and  the  sole  right  tt  eniov  and  dispose  of  the  same. 
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It  would  be  improper  in  the  present  stage  of  this  cause  to 
examine  the  evidence  which  was  before  the  court  below, 
touching  certain  questions  of  fact  which  it  is  alleged  are  re«^ 
quired  by  the  acts  of  congress  in  order  to  entitle  the  complain- 
ants to  the  benefit  of  those  acts,  have  been  complied  with. 
An  issue  has  been  directed  to  inquire  into  those  matters*  Nor 
is  it  deemed  necessary  to  examine  whether  the  publication  of 
the  Condensed  Reports  by  the  defendants,  is  a  violation  of  the 
complainants'  copyright,  if  they  have  complied  with  all  the 
requisites  of  the  acts  of  congress.  This  would  seem  necessarily 
implied,  by  the  ordering  of  the  issue;  for  such  inquiries  would 
be  useiesi^  if  the  right  secured  under  those  acts  has  not  be^n 
violated. 

I  shall  therefore  confine  myself  to  an  examination  of  the 
common  law  right,  and  the  effect  and  operation  of  the  acts  of 
congress  upon  such  right. 

I  think  I  may  assume  as  a  proposition  not  to  be  questioned, 
that  in  England,  prior  to  the  statute  of  Anne,  the  right  of  an 
author  to  the  benefit  and  profit  of  his  work,  is  recognized  by 
the  common  law.  No  case  has  been  cited  on  the  argument, 
and  none  has  fallen  under  my  observation,  at  all  throwing  in 
doubt  this  general  propo^ftion.  Whenever  the  question  has 
been  there  agitated^  it  has  been  in  connection  with  the  opera- 
tion of  the  statute  upon  this  right.  The  case  of  Miller  v. 
Taylor,  4  Burr.  2803,  decided  in  the  year  1769,  was  the  first 
deterinination  itk  the  court  of  king's  bench  upon  the  common 
law  right  of  literary  property.  In  that  case  the  broad  question 
is  stated  and  examined^  whether  the  copy  of  a  book  or  literary 
composition  belongs  to  the  author  by  the  common  law ;  and 
three  of  the  judges,  including  Lord  Mansfield,  decided  in  the 
affirmative.  Mr  Justice  Yeates  dissented.  6  ut  I  am  not  aware 
that  upon  this  abstract  question  a  contrary  decision  has  ever 
been  made  in  England.  This  would  seem  to  be  sufficient  to 
put  at  rest  that  general  question,  and  render  it  unnecessary  to 
go  into  a  very  particular  examination  of  the  reasons  and 
grounds  upon  which  the  decision  was  founded.  The  elaborate 
examination  bestowed  upon  the  question  by  the  judges  in  that 
case,  has  brought  into  view,  on  both  sides  of  the  question,  the 
main  arguments  of  which  the  point  is  susceptible.  The  great 
principle  on  which  the  author's  right  rests,  is,  that  it  is  the 
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frait  or  production  of  his-  own  labour,  and  which  may,  by  the 
labour  of  the  faculties  of  the  mind,  establish  a  right  of  property, 
api  well  as  by  the  faculties  of  the^  body;  and  it  is  difficult  Co 
perceive  any  Well  founded  objection  to  such  a  claim  of  right 
It  is  founded  upon  the  soundest  principles  of  justice,  equity  and 
public  policy.  Blackstone,  in  his  Commentaries,  2d  toL  405, 
has  succinctly  stated  the  principle,  .that  when  a  man,  by  the 
exertion  of  his  rational  powers,  has  produced  an  original  work, 
he  seems  to  have  cleariy  a  right  to  dispose  of  that  identical 
vrork  as  he  pleases;  and  any  attempt  to  vary  the  disposition  he 
has  ndade  of  it,  appears  to  be  an  invasion  of  that  right.  That 
the  identity  of  a  literary  composition  consists  entirely  in  the 
sentiment  ^nd  the  language.  The  same  conception,  clothed 
in  th^  same  words,  must  necessarily  be  the  same  composition; 
and  whatever  method  be  taken  to  exhibit  that  composition  to 
the  ear  or  to  the  eye  of  another,  by  recital,  by  writing,  or  by 
printing,  in  any  number  of  copies,  or  at  any  period  of  time^  it  is 
always  the  identical  work  of  the  author  which  is  so  exhibited ; 
and  ho  other  man,  it  has  been  thought,  can  have  a  right  to 
exhibit  it,  especifiily  for  profit,  without  the  author's  consent. 
The  origin  of  this  right  is  not  probably  to  be.  satisfactorily 
ascertained,  and  indeed  if  it  could,  it  might  be  considered  an 
objection  to  its  existence  as  a  common  law  right;  but'from  the 
time  6f  the  invention  of  printing,  in  the  early  part  of  the  fif- 
teenth century,  such  a  right  seems  to  have  been  recognii^ed. 
The  historical  account  of  the  reco^ition  of  the  right,  is  to  be 
collected  from  the  discussions  in  Miller  v.  Taylor.  The  Sta- 
tioners Company  was  incorporated  in  the  year  1556,  and  from 
that  time  to  the  year  1640  the  crown  exercised  an  unlimited 
authority  over  the  press,  which  was  enforced  by  the  summary 
proceiss  of  search,  confiscation  and-imprisonmeht,  given  to  the 
Stationers  Company,  and  executed  by  the  then  supreme  juris- 
diction of  the  star  chamber.  In  the  year  1 640  the  star  chamber 
was  abolished;  and  the  existence  ^f  copyrights  before  that 
period,  upon  principles  of  U8ag6,  can  only  be  looked  for  in  the 
Stationers  Company,  or  the  star  chamber  or  acts  of  state;  and 
the  evidence  upon  this  point,  eays  Mr  Justice  Wills,  is  liable  to 
little  suspicion.  It  was  indifierent  to  the  views  of  government 
whether  the  property  of  an  innocent  book  licensed,  was  open  or 
private  property. 


JANUARY  TEfiM  1834.  671 

Wheatom  and  DoBaldmi.  t.  Petoia  snd  Qrlgf .] 

It  was  certainly  against  i|ie  power  of  the  crown  to  allow  it 
as  private  property,  without  being  protected  by  any  royal  pri- 
vilege, it  could  be  dbne  only  on  principles  of  private  justice, 
moral  fitness  and  public  convenience,  which,  when  applied  to 
a  new  subject,  make  common  law,  without  a  precedent ;  much 
more  when  received  and  approved  by  usage.  And  in  this 
case  of  Miller  v.  Taylor,  it  was  found  by  the  special  verdict, 
^'  that  before  the  reign  of  her  late  majesty,  queen  Anne,  it  was 
usual  to  purchase  from  authors  the  perpehud  eopyright  of  their 
books,  and  to  assign  the  same  from  hand  to  hand  for  valuable 
consideration,  and  to  make  the  same  the  subject  of  &mily  set- 
tlements, for  the  provision  of  wives  and  children.''  This  usage 
is  evidence  of  the  common  law,  and  shows  that  the  copyright 
was  considered  and  treated  as  property,  transferable  from 
party  to  party;  and  property,  too,  of  a  permanent  iaature,  suit- 
able for  family  settlement  and  provisions. 

Common  law,  says  Lord  Coke,  1  Inst.  1,  2,  is  sometonea 
called  right,' common  right,  common  justice..  And  Lord  Mans- 
field says,  the  common  law  is  drawn  from  the  principles  of  right 
and  wrong,  the  fitness  of  things,  convenience  and  policy.  And 
it  is  upon  these  principles  that  the  copyright  of  authors  is  pro- 
tected. After. the  year  1640,  when  the  press  became  si^bject 
to  license,  the  various  ordinances  and  acts  of  parliament  referred 
to  in  Miller  v.  Taylor,  and  collected  in  Maugham's  treatise  on 
the  Law  of  Literary  Property,  p,  13 — 16,  necessarily  imply, 
and  presuppose,  the  eidstencc  of  a  common  law  right  in  the 
author. 

The  common  law,  says  an  eminent  jurist,  2  Kent's  Comm* 
471,  includes  those  principles,  usages  and  rules  of  action,  ap- 
plicable to  the  government  and'  security  of  person  and  property 
which  do  ])ot  rest  for  their  authority  upon  any  express  and 
positive  declaration  of  the  will  of  the.  legislature.  A  gseat 
proportion  of  the  rules  and  maxims,  which  constitute  the  im- 
mense code  01  the  common  law,  grew  into  use  by  gradual 
adoption,  and  received,  from  time  to  time,  the  sanction  of  the 
courts  of  justice,  without  any  legislative  act  or  interference. 
It  was  the  application  of  the  dictates  of  natural  justice,  and  of 
cultivated  reason,  to  particular  cases,  ip  the  just  language  of 
sir  Matthew  Hale,  the  common  law  of  Engird  is  not  the  pro^ 
duct  of  thewisdom  of  some  one  man,  or  society  of  men»  in  any 
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one  age,  but  of  the  wisdom,  counael,  experience  and  obeer?»- 
tion  of  many  ages  of  wise  and  observing  men.  And,  in  ac- 
cordance with  these  sound  principles^  and  as  apj^cable  to  the 
subject  of  copyright,  are  the  remarks* of  Mr  Christian,  in  bis 
notes  to  Blackstone's  Commentaries^  t  BI.  Coomi.  06,  and 
note.  Nothiog,  says  he,  is  roore  erroneous,  than  the  practice 
of  referring  the  origin  of  moral  rights,  and  the  system  of  natu- 
ral equity,  to  the  savage  state,  which  is  supposed  to  have  pro- 
ceded  civilized  establishments,  in  which  literary  composition, 
and,  of  consequence,  the  right  to  it,  could  have  no  existence. 
But  the  true  mode  of  ascertaining  a  moral  ri^t,  is  to  inquire 
whether  it  is  such  as  the  reason,  the  cultivated  reason  of  man- 
kind must  necessarily  assent  to.  No  proposition  seems  more 
conformable  to  that  criterion,  than  that  every  one  should  enjoy 
the  reward  of  his  labour,  the  harvest  where  he  has  sown,  or 
the  fruit  of  the  tree  which  be  has  phmted.  Whether  literuy 
property  is  sui  generis,  or  under  whatever  denomination  ci 
rights  it  may  be  classed,  it  seems  founded  upon  the  same  prin- 
cifde  of  general  utility  to  society,  which  is  the  basis  of  all  other 
moral  rights  and  obligations.  Thus  considered,  an  author's 
copyright  ought  to  be  esteemed  an  invaluable  right,  established 
in  sound  reason  and  abstract  morality. 

It  is  unnecessary,  for  the  purpose  of  showing  my  views  upon 
this  branch  of  the  case,  to  add  any  thing  more.  In  my  judg- 
ment, every  principle  of  justice,  equity,  morality,  fitness  and 
sound  policy  concurs,  in  protecting  the  literary  labours  of  men, 
to  the  same  extent  that  property  acquired  by  manual  labour  is 
protected.  The  objections  to  the  admission  of  the  common  law 
right  of  authors,  are  generally  admitted  to  be  summed  up,  in  all 
their  force  and  strength,  by  Mr  Justice  Teates,  in  the  case  of 
Miller  v.  Taylor.  These  objections  may  be  classed  under  two 
heads :  the  one  founded  up6n  the  nature  of  the  property  or 
subject  matter  of  the  right  claimed ;  and  the  other  on  the  pre- 
sumed abandonment  of  the  right  by  the  author's  publication. 

The  first  appears  to  me  to  be  too  subtle  and  metaphysical  to 
command  the  assent  of  any  one,  or  to  be  adopted  as  the  ground 
of  deciding  the  question.  It  seems  to  be  supposed,  that  the 
right  claimed  is  to  the  ideas  contained  in  the  book.*  The 
claim,  says  Mr  Justice  Teates,  is  to  the  style  and  ideas  of  the 
author's  composition ;  and  it  is  a  well  established  maxim»  that 
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nothing  can  be  an  object  of  property  which  has  not  a  borporal 
substance.  The  property  claimed  is  all  ideal ;  a  set  of  ideas 
which  have  no  bounds  or  marks  whatever — ^nothing  that  is 
capable  of  a  visible  possession — nothing  that  can  sustain  f^ny 
one  of  the  qualities  or  incidents  of  property.  Their  whole 
existence  is  in  the  mind  alone.  Incapable  of  any  other  modes 
o^  acquisition  or  enjoyment  than  by  mental  possession  or  ap- 
prehension ;  sqfe  and  invulnerable  from^  their  own  immiate*- 
riality,  no  trespass  can  reach  them,  no  tort  affect  them ;  no 
fraud  or  violence  diminish  or  damage  them.  Tet  these  are  the 
phantoms  which  the  author  would  grasp  and  confine  to  him- 
self; and  these  are  what  the  defendant  is  charged  with  having 
robbed  the  plaintiff  of. 

He  asks,  can  sentiments  themselves  (apart  from  the  paper 
on  which  they  are  contained)  be  taken  in  execution  for  a  debt;- 
or  if  the  author  commits  treason  or  felony,  or  is  outlawed,  can 
the  ideas  be  forfeited  1  Gan>entiments  be  seized ;  or,  by  any 
act  whatever,  be  vested  in  the  crown  %  If  they  cannot  be 
seized,  the  sole  right  of  publishing  them  cannot  be  confined  to 
the  author.  How  strange  and  singular,  says  he,  must  this 
extraordinary  kind  of  property  be,  which  cannot  be  visibly  pos- 
sessed, forfeited  or  seized,  nor  is  susceptible  of  any  external 
injury,  nor,  consequently,  of  any  specific  or  possible  remedy. 

These,  and  many  other  similar  declarations  are  made  by 
Mr  Justice  Yeates,  to  illustrate  bis  view  of  the  nature  of  a  copy- 
right And  he  seems  to  treat  the.question,  as  if  the  claim  was 
to  a  mere  idea,  not  embodied  or  exhibited  in  any  tangible  form 
or  shape.  No  such  pretension  has  ever  been  set  up^  that  I  am 
aware  of,  by  any  advocate  of  the  right  to  literary  property. 
And  this  view  of  it  would  hardly,  deserve  a  serious  notice,  had 
it  not  been  taken  by  a  distinguished  judge.  Lord  Mansfield* 
in  the  case  of  Miller  v.  Taylor,  iu  defining  the  nature  of  the 
right  or  copyright,  says,  'M  use  the  word  copy  in  the  techni- 
cal sense  in  which  that  name  or  term  has  been  used  for  ages^ 
to  signify  an  inoorporeal  right  to  the  sole  printing  and  publish- 
ing of  something  intellectual,  communicated  by  letters ;"  and 
this  is  the  sense  in  which  I  understand  the  term  copyright 
always  to  be  used,  when  spoken  of  as  property. 

The  other  objection  urged  by  Mr  Justice  Yeates,  that  the 
publication  by'  the  author  is  an  abandonment  of  the  exclusive 
vot.  VIII.— 4  K 
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right,  rests  upon  more  plausible  grounds,  but  is  equally  destitute 
of  solidity. 

This  would  seem,  according  to  his  view  of  the  case,  the  itiain 
point  in  the  cause.  The  general  question,  he  says,  is,  whether, 
after  a  voluntary  and  general  pubtication  of  an  authVs  work 
by  himself)  or  by  his  authority,  the  author  has  a  sole  and  per- 
petual property  in  that  work,  so  as  to  give  him  a  right  to  con- 
fine every  subsequent  publication  to  himself,  or  his  assigns,  for 
ever. 

And  he  lays  down  this  general  proposition.  That  the  right 
of  publication  must  for  eve^  depend  on  the  claimant's  property 
in  the  thing  to  be  published.  Whilst  the  subject  of  publication 
continues  his  own  exclusive  property,  he  will  so  long  have  the 
sole  and  perpetual  right  to  publish  it.  But  whenever  that 
property  ceases,  or  by  any  act  or  event  becomes  common,  the 
right  of  publication  will  be  eiqually  common.  The  particular 
terms  in  which  Mr  Justice  Yeates  states  his  proposition,  ore 
worthy  of  notice.  He  puts  the  case  upon  its  being  a  general 
pubUcaHon^  the  meanmg  of  which  undoubtedly  is,  that  the  pub- 
lication is  without  any  restriction  expressed  or  implied,  as  to 
the  use  to  be  made  of  it  by  the  party  into  whose  hands  it  might 
come,  by  purchase  ox  otherwise.  Unless  such  was  his  meaning, 
the  proposition,  I  prksume,  no  one  will  contend,  can  be  main- 
tained. Suppose  ail  express  contract  made  with  a  party  who 
shall  purchase  a  book,  that  he  shall  not  republish  it ;  this  surely 
would  be  binding  upon  him. 

80,  if  the  bookseller  should  give  a  like  notice  6f  the  author's 
claim,  and  a  purchase  of  a  book  made  without  any  express 
stipulation  not  to  republish,  the  law  would  imply  an  assent  to 
the  condition.  And  any  circumstances  from  which  such  an 
undertaking  could  be  reasonably  inferred,  would  lead  to  the 
same  legal  consequences.  The  nature  of  the  property,  and  the 
general  purposes  for  which  it  is  published  and  sold,  show  the 
use  which  is  to  be  made  of  it.  The  usual  and  common  object 
which  a  person  has  in  view  in  the  purchase  of  a  book  is  for  the 
instructioii,  information  or  entertainment  to  be  derived  from  it, 
and  not  for  republication  of  the  vw)rfc-  It  is  the  use  of  it  for 
these  purposes  which  is  implied  in  the  sale  and  purchase.  And 
this  use  is  in  subordination  to  the  antecedent  and  higher  right 
of  the  author ;  and  comes  strictly  within  the  maxun,  do  utero 


JANUARY  TERM  1834.  676 

[Wheaton  and  Donaldson  v.  Peton  and  Qrigg.] 
tuo  ut  alienam  non  tedas.     But  the  case  is  not  left  to  rest  on 
any  implied  notice  of  the  author's  clainiy  and  the  conditions  on 
which  he  makes  it  public.    This  is  contained  on  the  title  page 
of  the  very  book  purchased,  and  cannot  be  presumed  to  escape 
the  notice  of  the  purchaser.     It  is  there,  in  terras,  announced, 
that  the  author  claims  the  right  of  publication  ;  and  whoever 
purchases,  therefore,  does  it  with  notice  of  such  claim,  and  is 
bound  to  use  it  in  subordination  thereto.     Mr  Justice  Yeates 
admits,  that  every  man  is  entitled  to  the  fruits  of  his;own  labour ; 
but  that  he  can  be  entitled  to  it  only,  subject  to  the  general 
rights  of  mankind,  and  the  general  rules  of  property ;  and  that 
there  must  be  a  limitation  to  such  right,  otherwise  the  rights  of 
others  are  infringed.     The  force  of  such  limitation  upon  the 
right,  is  not  readily  perceived.     If  the  right  exists,  it  is  a  com- 
mon law  right,  growing  out  of  the  natural  justice  of  the  case; 
being  the  result  of  a  man's  own  labour.     He  thinks  the  statute 
of  Anne  fixes  a  just  limitation.     But  suppose  no  statute  had 
been  passed  on  the  subject ;  where  would  have  been  the  limita- 
tion ?    The  right  existing,  who  would  have  authority  to  say 
where  it  shpuld  endl    It  must  necessarily  be  without  limit- 
ation, and  it  is  no  infringement  of  the  rights  of  others.   'They 
enjoy  it  for  the  purpose  intended,  and  according  to  the  nature 
of  the  property.     TJie  purchaser  of  the  book  has  a  right  to  all 
the  benefit  resulting  from  the  information  or  amusement  he  can 
derive  from  it.    And  if,  in  consequence  thereof,  he  can  write  a 
book  on  the  same  subject,  he  has  a  right  so  to  do.    But  this  is 
a  very  difierent  use  of  the  property  from  the  taking  and  pub- 
lishing the  very  language  and  sentiment  of  the  author ;  which 
constitute  the  identity  of  his  work. 

Mr  Justice  Yeates  puts  the  effect  of  a  publication  upon  the 
ground  of  intent  in  the  author.  The  act  of  pubUcation,  says 
he,  when  voluntarily  done  by  the  author,  is  virtually  and 
necessarily  a  gift  to  the  public.  And  he  must  be  deemed  to 
have  so  intended  it.  But  no  such  intention  can  surely  be  in- 
ferred, when  the  contrary  intention  is  inscribed  upon  the  first 
page  of  the  book,  which  cannot  escape  notice. 

The  case  of  Percival  v.  Phipps,  2  Ves.  and  BeantL  1»,  re- 
cognises the  implied,  prohibition  against  publishing  the  work 
of  another,  arising  from  the  very  nature  of  the  property.  It 
was  held  in  that  case,  that  private  letters,  having  the  character 
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of.  literary  composition,  were  within  the  spirit  of  the  act  pro- 
tecting literary  property,  and  that  by  sending  a  letter,  the  wri- 
ter did  not  give  the  receiver  authority  to  publish  it;  and  this  is 
the  doctrine  of  Lord  Hardwicke  in  Pope  v.  Carl,  2  Atk.  348, 
where  it  is  said  that  familiar  letters  may  form  a  literary  com- 
position, in  which  the  author  retains  his  copyright,  and  does 
not,  by  sending  them  to  the  person  to  whom  they  are  addressed, 
authorise  him  or  a  third  person  to  use  them  for  the  purpose  of 
profit,  by  publishing  them  against  the  interest  and  intention  of 
the  author.  That  by  sending  the  letter,  though  he  parts  withr 
the  property  of  the  paper,  he  does  not  part  with  the  property 
of  copyright  in  the  composition. 

But  how  stands  the  case,  with  respect  to  the  eflect  of  publi- 
catioQ  by  the  author,  according  to  Mr  Justice  Teates's  own  rule. 
He  says,  *Mn  all  abandonments  of  such  kind  of  property,  two 
circumstances  are  necessary,"  an  actus  relinquishing  the 
possession,  and  an  itUenHon  to  relinquish  it.  *That  the  author's 
name  being  inserted  in  the  title  page  is  no  reason  against  the 
abandonment ;  for  many  of  our  best  and  noblest  authors  have 
published  their  works  from  more  generous  views  than  pecuni- 
ary profit.  Some  have  written  for  fame,  and  the  benefit  of 
mankind.  That  the  omission  of  the  author's  name  can  make 
no  difference;  for  if  the  property  be  absolutely  his,  he  has  no 
occasion  to  add  his  name  to  the  title  page.  He  cannot  escape, 
it  seems,  from  calling  the  copyright  property^  although  a  mere 
idea ;  and  resorts  again  to  his  favourite  theory,  that  it  has  no 
indicia,  no  distinguishing  marks  to  denote  his  proprietary  in- 
tereli^t  therein';  and  hard,  says  he,  would  be  the  law,  that 
should  adjudge  a  man  guilty  of  a  crime,  when  he  had  no  possi- 
bility of  knowing  that  he  was  doing  the  least  wrong  to  any 
individual.  That  he  could  not  know  who  was  the  proprietor 
of  these  intellectual  ideas,  they  not  having  any  ear-iparkB 
upon  them,  or  tokens  of  a  particular  proprietor. 

If»  as  Mr  Justice  Yeates  admits,  it  is  a  question  of  intention 
whether  the  author  meant  to  abandon  his  work  to  the  puUic^ 
and  relinquish  all  private  or  individual  claims  to  it,  no  poesible 
doubt  can  exist  as  to  the  conclusion  in  the  present  case. 
Would  a  jury  hesitate  a  moment  upon  the  question  under  the 
evidence  before  the  court  1  The  right  set  up  and  stamped  upon 
the  title  page  of  the  book,  shuts  the  door  against  any  infer. 
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ence,  that  the  publicatioD  was  iDtended  to  be  a  gift  to  the 
public. 

Mr  Justice  tea  admits,  that  so  long  as  a  literary  composi- 
tioii  is  in  mad  ipt,  and  remains  under  the  sole  dominion  of 
the  author,  it  is  lus  exclusive  property.  It  would  seem,  there- 
fore, that  the  idea  when  once  reduced  to  writing,  is  susceptible 
of  identity,  and  becomes  the  subject  of  property.  But  pro- 
perty without  the  right  to  use  it,  is  empty  sound,  says  Mr 
Justice  Aston  in  Miller  v.  Taylor.  And,  indeed,  it  would 
seem  a  mere  mockery  for  the  law  to  recognize  any  thing  as 
property,  which  the  owner  could  not  use  safely  and  securely 
for  the  purposes  for  which  it  was  intended,  unless  interdicted, 
by  the  principles  of  morality  or  public  policy. 

It  is  not  necessary  that  I  should  go  into  any  particular  exa- 
mination of  the  construction  of  the  statute  of  Anne,  or  to 
what  extent  it  may  affect  the  common  law  right  of  authors  in 
England ;  because,  as  I  shall  hereafter  show,  thai  statute  was 
never  considered  in  force  in  Pennsylvania.  The  mere  common 
law  right,  uninfluenced  by  that  statute,  is  alone  drawn  in 
question  under  this  branch  of  the  case.  And  the  decision  in 
the  case  of  Miller  v.  Taylor,  would  seem  to  put  that  question 
at  rest  in  England^  at  that  day.  Mr  Justice  Teates,  in  aid  of 
his  opinion,  relied  much  upon  that  statute ;  arguing  that  from 
the  title,  which  is  an  **  act  for  the  encouragement  of  leamiDg 
by  vesting  the  copies  of  printed  books  in  the  anthois  or  pur- 
chasers of  such  copies  during  the  times  therein  mentioned  ;* 
and  from  the  provision  in  the  act,  that  the  «ob  right  should  be 
vested,  &c«  for  twenty-one  years  and  no  Icnger;  the  right 
was  created,  and  limited  by  (he  act,  and  did  not  rest  upon  the 
common  law.  The  other  three  judges,  however,  maintained, 
that  an  author^s  right  was  not  derived  from  the  statute,  but 
that  he  had  an  original  perpetual  common  law  right  and  pro- 
perty in  his  work,  and  that  the  statute  was  only  cumulative, 
and  giving  additional  remedies  for  a  violaUon  of  the  right. 
That  the  preamble  in  the  act  proceeds  updn  the  ground  of  a 
right.of  property  in  the  author  having  been  violated ;  and  that 
the  act  was  intended  as  a  confirmation  of  such  right.  And 
that  from  the  remedy  enacted  against  the  violation  of  the 
right  being  only  temporary,  it  might  be  argued,  that  it  afforded 
jtn  implication*  that  there  existed  no  right  but  what  was 
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secured  by  the  act.  To  guard  against  which,  there  is  an 
express  saving  in  the  ninth  section  of  the  act.  ^*  Provided  that 
nothing  in  this  act  contained,  shall  extend  or  be  construed  to 
extend  either  to  prejudice  or  confirm  any  righty  that  the  said 
universities  or  any  of  them,  or  any  person  or  persons^  have  or 
claim  to  have  to  the  printing  or  reprinting,  any  book  or  copy 
already  printed  or  hereafter  to  be  printed."  That  the  words 
any  righty  manifestly  jneant  any  other  right,  than  the  term 
secured  by  the  act.  It  may  be  observed  here,  that  whatever 
may  be  the  just  weight  to  be  given  to  the  term  ^  vested^  and 
the  words  ^^  no  hnget^  as  used  in  the  statute  of  Anne,  and  so 
much  relied  on  by  Mr  Justice  Yeates,  have  no  application  to 
our  acts  of  congress ;  no  such  term  or  provision  being  used.  A 
writ  of  error  was  brought  in  this  case  of  Miller  v.  Taylor,  but 
aftenvards  abandoned,  and  the  law  was  considered  settled, 
until  called  in  question  in  Donaldson  v.  Beckett,  4  Burr.  2408^ 
which  came  before  the  house  of  lords  in  the  year  1774,  upon 
an  appeal  from  a  decree  of  the  court  of  chancery,  founded 
upon  the  judgmentin  Miller  v.  Taylor. 

Upon  this  appeal  certain  questions  were  propounded  to  the 
twelve  judges.  Lord  Mansfield,  however  gave  no  opinion,  it 
being  very  unusual,  as  the  reporter  states,  from  reasons  of 
delicacy,  for  a  peer  to  support  his  own  judgment  upon  appeal 
to  the  house  of  lords.  This  statement  necessarily  implies^ 
however,  that  he  had  not  changed  his.  opinion.  There  were, 
therefore,  eleven  judges  who  voted  upon  the  questions. 

One  of  the  questions  propounded  was  :  whether,  at  conunon 
law,  an  author  of  any  book  or  literary  composition,-  had  the 
sole  right  of  first  printing  and  publishing  the  same  for  sale,  and 
might  bring  an  action  against  any  person  who  printed^  pub- 
lished and  sold  the  same  without  his  consent. 

Upon  this  question  ten  voted  in  the  afiSrmative,  and  one  in 
the  negative. 

Another  question  was  :  if  the  author  had  such  right  origi- 
nally, did  the  law  take  U  away^  upon  his  printing  and  pubUshmg 
such  book  or  literary  composition,  and  might  any  person,  after- 
wards, reprint  and  sell,  for  his  own  benefit,  such  book  or  lite- 
rary composition,  against  the  will  of  the  author. 

Upon  this  question  seven  were  in  the  negative,  and  four  in 
the  affirmative. 
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The  vote  upon  these  two  questions  settled  the  point,  that, 
by  the  common  law,  the  author  of  any  literary  composition, 
and  his  assigns,  had  the  sole  right  of  printing  and  publishing 
the  same  in  perpetuity. 

Another  question  propounded  was :  if  an  action  would 
have  lain,  at  common  law,  is  it  taken  away  by  the  statute  of 
Anne  ?  and  is  an  author,  by  the  said  statute,  precluded  from 
every  remedy,  except  oh  the  foundation  of  the  statute,  and  on 
the  terms  and  conditions  prescribed  thereby  I 

Upon  this  question,  six  voted  in  the  affirmative,  and  five  in 
the  negative ;  and  it  will  be  perceived,  that  if  Lord  Mansfield 
had  voted  on  this  question,  and  in  conformity  with  his  opinion 
in  Miller  v.  Taylor,  the  judges  would  have  been  equally  di- 
vided. 

That  the  law  in  England  has  not  been  considered  as  settled^ 
in  conformity  with  the  vote  on.  this  last  question,  is  veiy  cer- 
tain. For  it  is  the  constant  practice,  in  chancery,  to  grant 
injunctions  to  restrain  printers  from  publishing  the  works  of 
others,  which  practice  can  only  be  sustained  on  the  ground 
that  the  penalties  given  by  the  statute,  are  not  the  only  reme- 
dy that  can  be  resorted  to.  In  Miller  v.  Taylor,  Lord  Mans- 
field says,  the  whole  jurisdiction  exercised  by  the  court  of  chan- 
cery, since  1710,  the  date  of  the  statute  of  Anne,  against 
pirates  of  copies,  is  an  authority  that  authors  had  a  property 
antecedent,  to  which  the  act  gives  a  temporary  additional  ^e- 
eurity-  It  can  stand  upon  no  other  foundation.  And  in  the 
case  of  Beckford  v.  Hood,  7  Term  Rep.  616,  it  was  decided, 
that  an  author  whose  work  is  pirated  before  the  expiration  of 
the  time  limited  in  the  statute,  may  maintain  an  action  on  the 
case  for  damages,  against  the  ofiending  party.  Lord  Kenyon 
says,  the  question  is,  whether  the  right  of  property  being  vested 
in  authors  for  certain  periods,  the  common  law  remedy  for  a 
violation  of  it,  does  not  attach  within  the  time  limited  by  the 
act  of  parliament  Within  those  periods,  the  act  says,  that 
the  author  shall  have  the  sole  right  and  liberty  of  printing,  &c. 
Thus  the  statute  having  vested  that  right  in  the  author,  the 
common  law  gives  the  remedy  by  action  in  the  case  for  viola- 
tion of  it;  and  that  the  meaning  of  the  act  in  creating  the 
penalties,  was  to  give  an  accumulative  remedy.  And  in 
this  all  the  judges  concurred.    And  Mr  Jistice  Grose  ob- 
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werveBi  that  in  the  great  case  of  Miller  t.  Taylor,  Mr  Juatice 
Teates  gave  his  opinion  against  the  common  law  right  of 
authors ;  but  he  was  decidedly  of  opinion,  that  an  exclusive 
right  of  property  was  vested  by  the  statute  for  the  time  limit- 
ed ;  and  he  says,  that  by  the  deeMon  in  the  house  of  lords  of 
Donaldson  v.  IBeckett,  the  common  law  right  of  action  is  not 
considered  as  taken  away  by  the  statute  of  Anne,  but  that  It 
could  not  be  exercised  beyond  the  time  limited  by  that  statute : 
and  it  is  worthy  of  notice  that  this  action  on  the  case,  for 
damages,  was  sustained,  although,  the  work  was  not  entered 
at  Stationers  Hall,  nor  the  author's  name  aflSzed  to  the  first 
publication.  This,  Lord  Kenyon  observes,  was  to  serve  as  a 
notice  and  warning  to  the  public,  that  none  might  ignorantiy 
incur  the  penalties  and  forfeitures  given  against  such  as  pirate 
the  works  of  others.  But  calling  on  a  party  who  has  injured 
the  civil  property  of  another,  for  a  remedy  in  damages,  cannot 
properly  fall  under  the  description  of  a  forfeiture  or  penalty. 

From  this  view  of  the  law,  as  it  stands  in  England^  it  is 
very  clear  that,  previous  to  the  statute  of  Anne,  the  perpetual 
common  law  right  of  authors,  was  undisputed.  That  after,that 
statute,  in  the  case  of  Miller  v.  Taylor,  it  wa»  tield,  that  tUs 
common  law  right  remained  unaffected  by  the  statute,  which 
only  gave  a  cumulative  remedy.  That  the  subsequent  case  of 
Donaldson  v.  Beckett,  limited  the  right  to  the  times  mentioned 
in  the  statute.  But  that  for  all  violations  of  the  right  during 
that  time,  all  the  common  law  remedies  continued,  although 
no  entry  of  the  work  at  Stationers  Hall  had  been  made,  ac- 
cording to  the  provisions  of  the  statute.  Such  entry  being 
necessary,  only  for  the  purpose  of  subjecting  the  party  violating 
the  right,  to  the  penalties  given  by  the  act. 

I  do  not  deem  it  necessary  particularly  to  inquire,  whether,  as 
an  abstract  question,  the  same  reasons  do  not  exist  for  the  pro- 
tection of  mechanical  inventions,  as  the  production  of  mental 
labour.  The  in<|uiry  is  not,  whether  it  would  have  been  wise 
to  have  recognized  an  exclusive  right  to  mechanical  inventi<»i8. 
It  is  enough,  when  we  are  inquiring  what  the  law  is,  and  not 
what  it  ought  to  have  been,  to  find  that  no  such  [ninciple  ever 
has  been  recognized  by  any  judicial  decision.  The  argument 
was  urged  with  great  earnestness  by  Mr  Justice  Teates  in  Mil- 
ler V.  Taylor,  but  repudiated  by  Lord  Mansfield  and  the  oIlMr 
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judges.    With  respect  io  copyrights,  hQWever,  the  law  has  been 
considered  otherwise  ;  and  the  original  comtnon  law  right  folly 
established,  though  modified  in  some  respects  by  the  statute  of 
Anne. 

I  shall  proceed,  now,  to  some  notice  of  the  light  in  which 
copyrights  have  been  viewed  in  this  country. 

It  appears  from  the  journals  of  the  old  congress  (8  Jour- 
nals S5t),  that  this  question  was  brought  before  that  body  by 
sundry  papers  and  memorials  on  the  subject  of  literary |>roper(y; 
and  which  were  referred  to  a  committee,  of  which  Mr  Madison 
was  one ;  and  on  the  27th  of  May  1783,  the  following  resolu- 
tion was  reported  and  adopted. 

'^  Resolved,  that  it  be  recommended  to  the  several  states,  to 
iecure  to  the  authors  or  publisher?  of  any  new  books  not  hith- 
erto printed,  being  citizens  of  the  United  States,  md  to  their 
executors,  administrators  and  assigfbs,  the  copyrigkt  of  sucK 
books  for  a  certain  time,  not  less  than  fourteen  years  from  the 
first  publication ;  and  to  secure  to  the  said  authors,  if  they  shall 
survive  the  term  first  mentionedj  and  to  their  executors,  ad- 
ministrators and  assigns,  the  copyright  of  such  books  for  another 
term  or  time,  not  less  than  fourteen  years ;  such  copy  or  exclu- 
sive right  of  printing,  publishing  and  vending  the  same,  to  be 
secured  to  the  original  authors  or  publishers,  their  executors, 
administrators  and  assigns,  by  such  laws  and  such  restrictions^ 
as  to  the  several  states  may  seem  proper.'* 

This  right  is  here  treated  and  dealt  with  as  property  already 
existing;  and  not  as  creating  any  thing  which  had  previously  no 
being.  It  is  spoken  of  as  something  tangible^  that  might  pass 
to  executors  and  administrators,  and  transferable  by  assign- 
ment. And  the  recommendation  to  the  states  was,  to  pass  lawp 
to  secure  such  right. 

It  must  be  presumed,  that  congress  understood  the  light  in 
which  this  subject  was  viewed  in  the  mother  country.  And 
it  is  deserving  of  notice,  that  Mr  Madison,  one  of  the  commit* 
tee,  afterwards  wrote  the  number  in  the  Federalist,  where  this 
subject  is  discussed ;  and  where  it  is  expressly  asserted,  that  this 
has  been  adjudged  in  England  to  be  a  right  at  common  law. 

And  it  is  worthy  of  remark  also,  that  no  mention  is  here 
made  of  any  right  in  mechanical  inventions :  and  although  the 
arts  and  sciences  are  connected  in  the  same*  clause  in  the  con- 
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stitutioOy  and  placed  under  the  legislative  power  of  coogresB^  it 
does  not,  by  any  means  follow,  that  they  were  considered  as 
standing  on  the  same  footing. 

Several  of  the  states  had  already  passed  laws  on  this  subject; 
and  many  others,  in  compliance  with  the  recommendation  of 
congress,  did  the  same. 

The  state  of  Massachusetts,  as  early  as  March  1788,  passed 
a.  law,  entitled,  **an  act  for  the  purpose  of  securing  to  authors^ 
the  exclusive  right  and  benefit  of  publishing  their  literary  pro- 
ductions for  twenty-one  years.**  The  preamble  to  this  act 
shows,  in  a  strong  and  striking  manner,  the  views  entertained 
at  that  day  in  this  enlightened  state,  of  the  value  of  this  rigfaL 
^*  Whereas,  the  improvement  of  knowledge,  the  progress  of 
civilization,  the  public  weal  of  the  community,  and  the  ad- 
vancement of  human  happiness  greatly  depend  on  the  eflbris 
of  lea'med  and  ingenious  persons,  in  the  various  arts  and  sci- 
ences ;  as  the  principal  encouragement  such  persons  can  have, 
to  make  great  and  beneficial  exertions  of  this  nature,  most 
exist  in  the  legal  security  of  the  fruits. of  their  study  and 
industry,  to  themselves ;  and  as  such  security  is  one  of  the 
natural  rights  of  all  men,  there  being  no  property  more  peculi- 
arly a  man's  own,  than  that  which  is  produced  by  the  lidbour  of 
his  mind :  therefore,  to  encourage  learned  and  ingenious  per- 
sons to  write  useful  books,  for  the  benefit  of  mankind,  be  it 
enacted,**  &c.  The  act  then  proceeds  to  declare,  that  all  booka^ 
treatises  and  other  literary  works,  &c.  shall  be  the  sole  pro- 
perty of  the  author  or  authors,  being  subjects  of  the  United 
States  of  America,  their  heirs  and  assigns,  for  the  fuU  and 
complete  term  of  twenty«one  years  from  the  date  of  theirfirsi 
publication.  And  certain  penalties  are  affiled  to  a  violation  of 
the  right,  with  a  proviso,  that  the  act  shall  not  be  construed  to 
extend  in  favour,  or  for  the  benefit  of  any  author,  or  subject  of 
any  other  of  the.  United  States,  until  the  state  of  which  such 
author  is  a  subject,  shall  have  passed  similar  laws  for  securing 
to  authors  the  exclusive  right  and  benefit  of  publishing  their 
literary  productions.     1  Laws  Mass.  94. 

This  act  recognizes  in  the  fullest  and  most  unqualified  man- 
ner,^ie  natural  right  which  an  author  has  to  the  productions 
and  labour  of  his  own  mind.  And  it  is  worthy  of  notice,  that 
the  act  does  not  recognize  as  a  natural  right,  or  in  any  manner 
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provide  for  the  protection  of  inechanical  inventions ;  thereby 
showing  the  distinction  between  mental  and  manual  labour  in 
the  view  of  that  legislature,  although  it  is  now  attempted  to 
put  them  on  the  same  footing. 

The  state  of  Connecticut  had,  previously,  in  the  same  year 
(January  1783),  passed  an  act  for  the  encouragement  of  liter* 
ature  and  genius, containing  the  following  preamble :  ^whereas 
it  is  perfectly  agreeable  to  the  principles  of  natural  justice  and 
equity,  ihat  every  author  should  be  secured  in  receiving  the 
profits  that  may  arise  from  the  sale  of  his  works ;  and  such 
security  may  encoumge  men  of  learning  and  genius  to  publish 
their  writings,  which  may  do  honour  to  their  country,  and  ser- 
vice to  mankind.''  Certain  provisions  are  then  made  for  the 
security  of  such  right,  which  it  is  unnecessary  here  to  be  par- 
ticularly noticed. 

There  is  a  Uke  proviso  as  io^^the  Massachusetts  act :  that 
the  benefit  of  the  law  is  not  to  extend  to  authors,  inhabitants 
of,  or  residing  in  other  states,  until  such  states  have  passed  simi^ 
lar.laws.  Statutes  of  Conn.  474.  Thiq  law  is  also  confined 
to  literary  productions,  and  in  no  manner  extending  to  mechani- 
cal labours. 

In  the  colony  of  New  York,  in  the  year  1786,'  a  law  "  to 
promote  literature''  was  passed,  reciting,  **  whereas,  it  is  agree- 
able to  the  principles  of  natural  equity  and  justice^  that  every 
author  should  be  secured  in  receiving'the  profits  that  may  arise 
from  the  sale  of  his  works  ;  and  such  security  may  encourage 
persons  of  learning  and  genius  to  publish  their  writings,  which 
may  do  honour  to  their  country,  and  service  to  mankind ;"  and 
then  making  provision,  for  securing  to  authors  the  sole  right  of 
printing,  publishing  and  selling  their  works  for  fourteen  years. 
With  a  proviso  to  the  fourth' section  of  the  act,  recognizing  a 
common  law  right ;  but  leaving  it  open  and  unaffected  in  cases 
not  coming  within  the  act:  viz.,  ^^  provided,  that  nothing  in 
this  act  shall  extend  to,  affect,  prejudice  or  confirm  the  rights 
.which  any  person  may  have  to  the  printing  or  publishing  of 
aiiy  books  or  pamphlets  at  camman  law,  in  cases  not  mentioned 
in  this  act." 

The  state  of  Virginia  also,  in  the  year  1785,  passed  a  similar 
law,  for  securing  to  authors  of  literary  works,  an  exclusive  pro- 
perty therein,  for  a  limited  time.     1   Rev.  Code  634.    Like 
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laws  for  the  same  purpose  were  passed  by  other  states^  which 
are  not  necessary  here  to  be  noticed;  enough  having  been  re- 
ferred to,  to  show  the  light  in  which  literary  property  was 
viewed  in  this  country ;  and  that  such  laws  were  passed,  with 
a  view  to  protect  and  secure  a  preexisting  right,  founded  on 
the  eternal  rules  and  principles  of  natural  right  and  justice, 
and  recognized  by  the  common  law» 

But  under  the  existing  governments  of  the  United  States* 
before  the  adoption  of  the  present  constitution,  adequate  pro- 
tection could  not  be  given  to  authors  throughout  the  United 
States,  by  any  general  law.  It  depended  on  the  legislatuces 
of  the  several  states ;  and  this  led  to  the  provisions  in  the  pre- 
sent constitution,  giving  jto  congress  power  "  to  promote  the 
progress  of  science  and  the'  useful  arts,  by  tecwrmg^  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  te  their 
respective  writings  and  discoveries.'*    Constit.  art.  1,  sect.  8. 

It  has  been  argued  at  the  bar,  that  as  the  promotion  of  the 
progress  of  science  and  the  useful  arts,  is  here  united  in  the 
same  clause  in  the  constitution,  the  rights  of  authors  and  in- 
ventors were  considered  as  standing  on  the  same  footing ;  but 
this,  I  think,  is  a  non  sequitur.  This  article  is  to  be  construed 
distributively,  and  must  have  been  so  understood ;  for  when 
congress  came  to  execute  this  power  by  legislation^  the  sub- 
jects are  kept  distinct,  and  very  different  provisions  are  made 
respecting  them.  All  the  laws  relative  to  inventions,  purport 
to  be  acts  to  promote  the  progress  of  the  useful  arts.  They  do 
not  use  any  language  which  implies  or  presupposes  any  existing 
prior  right  to  be  secured;  but  clearly  imply  that  the  whole  ex- 
elusive  right  is  created  by  the  law,  and  ends  with  the  ezpira^ 
tion  of  the  patent  The  first  law,  passed  in  the  year  179Q, 
1  SOory's  Ed.  80,  requires  that  the  specification  shall  be  so  par- 
ticular, as  not  only  to  distinguish  the  invention  or  discovery 
from  other  things  before  known  and  used,  but.  also  to  enable  a 
WQirkman,  or  other  person,  skilled  in  the  art  or  manuALCture» 
to  make,  construct,  or  use  the  same,  to  the  end  tkat  the  pubfk 
nuy  home  the  full  benefit  thereoff  after  the  expbratUm  of  tkepatenl 
term.  This  is  the  consideration  demanded  by  the  pubUo,  for 
the  protection  during  the  time  mentioned  hi  the  patent ;  and 
the  books  fumi^h  no  case,  that  I  am  aware  of,  where  an  ac- 
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tion  has  been  attempted  to  be  sustained  upon  any  supposed 
common  law  right  of  the  inventor.  * 

But  the  case  is  quite  different  with  respect  to  copyrights. 
All  the  laws  on  this  subject  purport  to  be  made  for  aecurmg  to 
authors  and  proprietors  such  copyright.  They  presuppose 
the  existence  of  a  right,  which  is  to  be  secured,  and  not  a 
right  originally  created  by  the  act.  The  security  provided  by 
the  act  is  for  a  limited  time.  But  there  is  no  intimation  that 
at  the  expiration  of  that  time  the  copy  becomes  ccm^ioB,  as  in 
the  case  of  an  invention.  The  right,  at  the  expiration  of  (He 
time  limited  in  the  acts  of  congress,  is  left  to  the  common  law 
protection,  without  the  additional  security  thrown  around  it 
by  the  statutes ;  and  stands  upon  the  same  footing  as  it  did 
before  the  statutes  were  passed.  The  protection  for  a  limited 
time  by  the  aid  of  penalties,  against  the  violators  of  the  right, 
proceeds  upon  the  ground  that  the  author,  within  that  time, 
can  so  multiply  his  work,  and  reap  such  profits  therefrom,,  as 
to  enable  him  to  rest  upon  his  common  law  right,  without  the 
extraordinary  aid  of  penal  laws. 

In  the  Federalist,  No.  4S,  written  by  Mr  Madison,  who  re- 
ported the  resolution  referred  to,  in  the  old  congress,  this  clause 
in  the  constitution  is  under  consideration,  and  the  writer  ob- 
serves :  that  the  utility  of  this  power  will  scarcely  be  questioned 
The  copyright  of  aiAhors  has  been  eolemnly  adjudged  m  Oreal 
Britain,  to  be  a  right  at  common  law.  The  right  to  useful  in- 
venrions  seems,  with  equal  reason,  to  belong  to  the  inventors. 
The  public  gopd  fully  coincides,  in  both  cases,  with  the  claims. 
<rf  individuals.  The  states  cannot  separately  make  effectual 
provision  for  either  of  the  cases;  and  most  of  them  have  anti- 
cipated the  decision  of  this  point,  by  laws  passed  at  the  instance 
of  congress. 

Although  it  is  here  said,  that  the  right  to  useful  inventions 
seems  with  equal  reason  to  belong  to  the  inventors,  as  the 
copyright  to  authors :  yet  it  is  not  pretended  that  the  com- 
mon law  equally  recognises  them.  But  the  contrary  is  neces- 
sarily implied,  when  it  is  expressly  said  that  the  copyright  has 
been  adjudged  to  be  a  common  law  right,  but  is  silent  as  to 
inventors^  rights. 

The  common  law  right  of  authorfii  is  expressly  recognised 
by  Mr  Justice  Story  in  his  Commentaries.     In  noticing  thif 
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article  in  the  constitution,  he  says,  *<  this  power  did  not  exist 
under  the  confederation,  and  its  utility  does  not  seem  to  have 
been  questioned.  Tlie  copjrright  of  authors  in  their  works 
had,  before  the  revolution,  been  decided  in  Great  Britain  to  be 
a  common  law  right,  and  it  was  regulated  and  limited  under 
statutes  passed  by  parliament  upon  that  subject **  3  Story's 
Com.  48.  If  these  statutes  do  not  affect  the  right  in  the  case 
now  before  the  court,  it  remains  and  is  to  be  viewed  as  a  com- 
mon law  right. 

The  judge  in  the  court  below,  who  decided  this  case,  eeems 
to  place  much  reliance  on  what  he  considers  a  doubt,  sug- 
gested by  Chancellor  Kent,  as  to  the  existence  of  the  common 
law  right.  Let  us  see  what  he  does  say.  "  It  was,**  says  he, 
**  for  some  time  the  prevailing  and  better  opinion  in  England, 
that  authors  had  an  excliisive  copyright  at  common  law,  as 
permanent  as  the  property  of  an  estate ;  and  that  the  statute  of 
Anne,  protecting  by  penalti^  3  that  right  for  fourteen  years, 
was  only  an  additional  sanction,  and  made  in  affirmance  of 
the  common  law.  This  poiht  came  at  last  to  be  questioned, 
and  it  became  the  subject  of  a  very  serious. litigation  in  the 
court  of  king's  bench.  It  was  decided  in  Miller  v.  Taylor, 
1769,  that  every  author  had  a  common  law  right  in  perpetuity, 
independent  of  statute,  to  the  exclusive  printing  and  publish- 
ing his  original  compositions.  The  court  was  not  unanimous, 
and  the  subsequent  decision  of  the  house  of  lords,  in  Donald- 
son v.  Beckett,  in  February  1774,  settled  this  very  litigated 
question  against  the  opinion  of  the  king's  bench,  by  establish- 
ing, that  the  common  law  right  of  action,*  tfany  existedy  could 
not  be  exercised  beyond  the  time  limited  by  the  statute  of 
Anne,  2  Com.  375,  second  ed.  It  is  here  fully  admitted,  that 
by  the  decision  in  Miller  v.  Taylor,  every  author  hod  a  cooh- 
mon  law  right  in  perpetuity,  to  the  publishing  of  his  original 
composition.  And,  if  it  was  intended  to  intimate,  that  the 
subsequent  decision,  in  Donaldson  v.  Beckett,  overruled  this 
decision^  as  to  the  common  law  right ;  I  apprehend,  this  must 
be  a  mistake,  according  to  the  report  of  the  case  in  4  Burr. 
I  understand  the  decision  then  was,  by  ten  of  the  judges, 
that  at  common  law  an  author  had  the  sole  right  of  first  prun- 
ing and  publishing  his  work,  and  by  seven  judges  tx)  four,  that 
such  right  continued  after  his  first  publication.     It  is  tnie,  it 
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was  decided  by  six  to  five  of  the  judges,  that  the  commdn  law 
right  of  action  could  not  be  exercised  beyond  the  time  limited 
by  the  statute  of  Anne.  But  with  the  construction  of  this 
statute*  we  have  no  concern,  if  it  was  not  in  force  in  Pennsyl- 
vania. The  settlement  of  the  common  law  right  is  the  ma- 
terial point,  and  that  is  admitted,  by  Chancellor  Kent,  to  have 
been  decided  in  favour  of  the  author.  There  is  certainly  con- 
siderable obscurity  in  the  report  of  this  case,  as  to  how  far  it 
has  modified  the  common  law  remedy:  this  arises  probably 
from'  the  manner  in  which  the  questions  were  propounded  by 
the  h'Quee  of  lords  to  the  judges. 

I  do  not  perceive  how  it  becomes  necessary  in  this  case  to 
decide  the- question,  whether  we  have  here  any  code  of  .laws^ 
known  and  regarded  as  the  common  law  of  the  United  States. 
This  case  presents  a  question  respecting  the  .right  of  property, 
and  ih  such  cases  the  slate  laws  form  the  rules  of  decision  in 
the  courts  of  the  United  States ;  and  the  case  now  before  the 
court  must  be  governed  by  the  law  of  copyright  in  the  state  of 
Pennsylvania.  The  corxiplaiuants,  though  citizens  of  New 
York,  are  entitled  to  the  benefit  of  those  laws  for  the  protec- 
tion of  their  property ;  and  have  a  right  to  prosecute  their  suit 
in  the  courts  of  the  United  States. 

I^  by  the  common  law  of  England,  an  author  has  the  copy- 
right in  his  literary  compositions,  it  becomes  necessary  to 
inquire  whether  that  law  is  in  force  in  the  state  of  PennsyU 
vania. 

It  was  very  properly  admitted  by  the  court  below,  on  the 
trial  of  this  cause,  that  when  the  American  colonies  were  first 
settled  by  our  ancestors,  it  was  held  as  well  by  the  settlers,  as 
by  the  judges  and  lawyers  of  England^  that  they  brought 
with  them,  as  a  birthright  and  inheritance,  so  much-  of  the 
common  law  as  was  applicable  to  their  local  situation  and 
change  of  circumstances ;  and  that  each  colony  judged  for 
itself,  what  parts  of  the  common  law  were  applicable  to  its 
new  condition.  Mr  Justice  Story  recognises  the  same  princi- 
ple in  his  Commentaries,  vol.  1,  137  to  140.  Englishmen^ 
says  he,  removing  to  another  country,  must  be  deemed  to 
-carry  with  them-  tliose  Tights  and  privileges  which  belong  to 
them  in  their  native  country ;  and  that  the  plantations  formed 
in  this  country  were  to  be  deemed  a  part  of  the  ancient  domin-* 
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iDn«,  and  the  subjects  inhabiting  them  to  belong  to  a  common 
country,  and  to  retain  their  former  rights  and  privileges.  Thai 
the  universal  principle  has  been  (and  the  practice  has  con- 
formed to  it),  that  the  common  law  is  our  birthright  ao4 
inheritance,  and  that  our  ancestors  brought  hither  with  them, 
upon  their  immigration,  all  of  it  which  was  applicable  to  their 
situalion.  The  whole  structure  of  our  present  jurispradenoe 
stands  upon  the  original  foundation  of  the  common  law.  The 
old  congress,  in  the  year  1774,  unanimously  resolved,  that  the 
lespective  colonies  are  entitled  to  the  common  law  of  England. 
1  Story's  Com.  140,  and  note. 

The  colony  of  Pennsylvania  was  settled  about  the  year 
1682 ;  at  which  perioJ,  and  down  to  the  time  of  the  case- of 
Miller  v.  Taylor,  1769,  the  whole  course  of  the  British  govern- 
ment, as  well  in  parliament,  as  m  the  star  chamber,  and  court 
of  chancery,  proceeded,  in  relation  to  the  regulation  of  copy- 
rights, upon  the  ground  of  an  existmg  common  law  right  in 
authors  :  and  which  was  bo  universally  acknowledged,  that  it 
was  not  contested  in  a  court  of  justice  until  that  case ;  and  then 
solemnly,  and  upon  the  most  mature  deliberation,  decided  lo 
be  a  common  law  right,  notwithstanding  the  statute  of  Anne 
passed  in  the  year  1710.  And  the  subsequent  decision  of 
Donaldson  v.  Beckett,  turned  entirely  upon  the  construction  of 
that  act,  which  it  was  supposed  limited  the  remedy  to  the  time 
prescribed  in  ihe  act  for  the  protection  of  the  copyright  So 
that  at  the  time  of  the  settlement  of  Pennsylvania,  and  for 
nearly  a  century  thereafter,  the  common  law  right  with  all 
the  comn  on  law  remedies  attached  to  it,  was  the  received  and 
acknowledged  doctrine  in  England.  And  if  the  common  law 
was  brought  into  Pennsylvania  by  the  first  settlers,  the  law  of 
copyright  formed  a  part  of  it,  and  was  in  force  there,  and  has 
so  continued  ever  since,  not  having  been  abolished  or  modified 
by  any  legislature  in  that  state,  But  the  ezfstence  of  the  com- 
mon law  in  Pennsylvania,  is  not  left  to  inference  upon  the 
general  principles  applicable  to  emigrants,  before  alluded  to; 
there  is  positive  legislation  on  the  subject. 

We  find,  as  early  as  the  year  1718,  a  law  in  that  coktty 
with  a  recital,  **  whereas  king  Charles  11.,  by  his  royal  charter 
to.  WHliam  Penn,  for  erecting  this  country  into  a  jprotinee. 
did  ddclaie  tl  to  be  his  Will  and  pleasun,,  that  the  lawB.fer  re- 
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gulating  and  governing  of  property,  within  the  said  province, 
as  well  for  the  descent  and  enjoyment  of  lands,  as  for  the  en- 
joyment and  succession  of  goods  and  chattels,  and  likewise  as 
to  felonies,  should  be  and  continue  the  same  as  they  should 
be,  for  the  time  being,  by  the  general  course  of  the  law  in  the 
kingdom  of  England,  until  the  said  laws  shall  be  altered  by 
the  said  William  Penn,  his  heirs  and  assigns,  and  by  the  free, 
men  of  the  said  province,  their  delegates  or  deputies,  or  the 
greater  part  of  them :  and  whereas  it  is  a  settled  point,  that  as 
the  common  law  is  the  birthright  of  all  English  subjects,  so  it 
ought  to  be  their  rule  in  the  British  dominions.  But  acts  of 
parliament  have  been  adjudged  not  to  extend  to  these  planta- 
tions, unless  they  are  particularly  named  as  such :  now,  there- 
fore,'\&c. :  and  certain  statutes  relating  to  crimes  are  adopted ; 
and  this  question  came  under  the  consideration  of  the  supreme 
court  of  that  state,  in  the  case  of  Morris's  Lessee  v.  Van  Dorin, 
1  Dall.  64,  in  the  year  1782,  and  Chief  Justice  M'Kean,  in 
pronouncing  the  judgment  of  the  court,  says :  this  state  has 
bad  her  government  for  above  a  hundred  years,  and  it  is  the 
opinion  of  the  court,  that  the  common  law  of  England  has 
always  been  in  force  in  Pennsylvania.  That  all  statutes 
made  in  Great  Britain  before  the  settlement  of  Pennsylvania, 
have  no  force  here,  unless  they  are  convenient,  and  adapted  to 
the  circumstances  of  the  country ;  and  that  all  statutes  made 
since  Ae  settlement  of  Penmsylvama,  have  no  force  here,  unless 
the  colonies  are  particularly  named ;  and  he  adds,  that  the 
spirit  of  the  act  of  1718  supports  this  opinion. 

With  respect  to  English  statutes  which  have  been  considered 
in  force  in  Pennsylvania,  we  have  the  most  satisfactory  evi- 
dence in  the  report  of  the  judges  of  the  supreme  court  of  that 
state,  made  under  an  act  of  the  legislature  passed  April  7th, 
1807,  3  Binn.  395,  by  which  the  judges  were  required  to  exa- 
mine, and  report,,  which  of  the  English  statutes  are  in  force  in 
the^  commonwealth  ;  and  upon  this  subject  the  report  states : 
**  with  respect  to  English  statutes,  enacted  since  the  settlement 
of  Pennsylvania,  it  has  been  assumed,  as  a  principle,  that  they 
do  not  extend  here,  unless  they  have  been  recognized  by  our 
acts  of  assembly,  or  adopted  by  long  continued  practice  in 
courts  df  jtlstice.  Of  the  latter  description  there  are  very  few ; 
and  those,  it  ia^suppoeed,  were  introduced  from  a  sense  of  their 
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evident  utility.     As  English  statutes,  they  had  no  obligatoiy 
force ;  but,  from  long  practice,  they  may  be  considered  as  incor^ 
porated  wilh  the  law  of  our  country.'' 

From  this  review  of  the  law,  I  think  I  have  shown,  that,  by 
the  common  law  of  England,  down,  at  least,  to  the  decision  in 
the  case  of  Donaldson  v.  Beckett,  an  author  was  considered  as 
having  an  exclusive  right,  in  perpetuity,  to  his  literary  compo- 
sitions. That  this  right,  as  a  branch  of  the  common  law,  was 
brought  into  Pennsylvania  with  the  jQrst  settlers^  as  early  as 
the  year  1682.  That  whatever  eflfect  and  operation  the  sta- 
tute of  Anne  may  have  been  deemed  to  have,  had  upon  the 
common  law  in  England,  that  statute  never  having  been  in 
force  in  Pennsylvania)  the  conunon  law  right  remains  unaf- 
fected by  it.  And  with  this  view  of  the  law,  and  the  rights  of 
an  author,  I  proceed  to  consider  the  acts  of  congress  which 
have  been  passed  on  this  subject. 

Observing,  in  the  first  place,  that  we  are  bound  to  presume 
that  congress  imderstood  the  nature  and  character  of  this 
claim  of  authors  to  the  enjoyment  of  the  fruits  of  their  literary 
labours,  and  the  ground  upon  which  it  rested.  This  is  useful 
and  necessary,  to  conduct  us  to  a  right  understanding  of  their 
legislation.  A  knowledge  of  the  mischief  is  necessary,  to  a 
just  and  correct  view  of  the  remedy  intended  to  be  applied. 

But  the  knowledge  of  congress  on  this  subject  is  not  left 
open  to  presumption.  The  question,  as  to  its  being  an  exclu- 
sive and  perpetual  right,  was  brought  directly  to  the  view  of 
congress. 

Three  acts  have  been  passed  on  this  subject;  ahd  being  not 
only  in  pari  materia,  but  connected  with  eaoh  other  by  their 
very  titles  and  objects,  are  to  be'  construed  together,  and  ex- 
plained by  each  other. 

The  last  act  on  the  subject  was  passed  in  the  year  1831,  and 
is  entitled  *^  an  act  to  amend  the  several  acts  respecting  copy- 
rights, approved  February  3d,  1831."  And  the  report  of  the 
judiciary  committee,  to  whom  the  subject  was  referred,  shows 
in  what  point  of  light  the  subject  was  presented  to  congress. 

Your  committee,  says  the  report,  believe  that  the  just  claims 
of  authors,  require  from  our  legislation  a  protection,  not  less 
than  what  is  proposed  in  the  bill  reported.  From  the  first 
principles  of  proprietorship  in  property ,  an  author  has  an  exdume 
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and  perpehuU  rights  in  prefereace  to  any  other,  to  the  fruits  of 
his  labour.  Though  the  nature  of  literary  property  is  peculiar, 
it  is  not  the  less  red  and  valuable.  If  labour  and  effort  in  pro- 
ducing what  before  was  not  possessed  or  known  will  give  title, 
then  the  literary  man  has  title,  perfect  and  absolute,  and  should 
have  his  reward. 

The  object  of  the  law,  and  to  which  the  attention  of  congress 
was  specially  drawn,  was  the  protection  of  property ;  claimed  and 
admitted  to  be  exclusive  and  perpetual  in  the  author. 

It  may  be  useful,  preliminarily,  to  notice  a  few  of  the  settled 
rules  by  which  statutes  are  to  be  construed. 

In  construing  statutes,  three  points  are  to  he  regarded ;  the  old 
law,  the  mischief  and  the  remedy;  and  the  construction  should 
be  such,  if  possible,  to  suppress  the  mischief,  and  advance  the 
remedy.     1  Bl.  Com.  87  ;  Bac.  Ab.  Stat.  1,  pi.  31,  32. 

An  affirmative  statute  does  not  abrogate  the  common  law. 

If  a  thing  i^  at  common  law,  a  statute  cannot  restrain  it, 
unless  it  be  in  negative  words.  Plowd.  113  ;  2  Kent^s  Com. 
462 ;  2  Mason  451 ;  1  Inst.  Ill,  115 ;  10  Mod.  118.  Bac. 
Abr.  Stat.  9. 

YHiere  a  statute  gives  d  remedy,  where  there  was  one  by  the 
common  law,  and  does  not  imply  a  negative  of  the  common 
law  remedy,  there  will  be  two  concurrent  remedies.  In  such 
case,  the  statute  remedy  is  accumulative.  2  Bac.  803,  805  ; 
2  Inst.  200;  Com.  Dig.  Action  upon  Statute  6. 

Considering  the  common  law  right  of  the  author  established, 
and  with  these  rules  of  construing  statutes  kept  in  view,  I  pro- 
ceed to  the  consideration  of  the  acts  of  congress. 

The  first  law  was  passed  in  the  year  1790  (1  vol.  Story's  ed. 
of  Laws  of  United  States  94),  and  is  entitled,  **  an  act  for  the 
encouragement  of  learning,  hy  securing  the  copies  of  maps, 
charts  and  books,  to  the  authors  and  proprietors  of  such  copies, 
during  the  times  therein  mentioned." 

The  first  section  declares,  tliat  the  author  of  any  book  or 
books  already  printed,  being  a- citizen  of  the  United  States,  and 
who  hath  not  transferred  the  copyright  to  any  other  person,  and 
any  other  person,  being  a  citizen  of  the  United  States,  &c.  who 
hatli  purchased,  or  legally  acquired  the  copyright  of  such  book, 
in  order  to  print,  reprint,  publish  or  vend  the  same,  shall  have 
tlie  sale  rigid  and  liberty  of  printing,  reprinting,  publishing  and 
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vendmg  the  same,  for  fourteen  years /rom  ike  rtearimg  the  tUU 
tliereof  in  the  clerk's  office,  as  hereinafter  directs).  The  like^ 
provision  is  made,  with  respect  to  books  or  manuscripts  not 
printed,  or  thereafter  composed.  The  title,  and  this  section  of 
the  act,  obviously  consider  and  treat  this  copyright  as  property ; 
something  that  is  capable  of  being  transferred ;  and  the  right 
of  the  assignee  is  protected  equally  with  that  of  the  author ; 
and  the  object  of  the  act,  and  all  its  provisions  purport  to  be  for 
securing  the  right.  Protection  is  the  avowed  and  real  purpose 
for  which  it  is  passed.  There  is  nothing  here  admitting  the 
construction,  thata  new  rig^ht  is  created.  The  provision  in  no 
way  or  manner  deals  with  it  as  such.  It  in  no  manner  limits 
or  withdraws  from  the  right,  any  protection  it  before  had.  It 
is  a  forced  and  unreasonable  interpretation,  and  in  violation  of 
all  the  well  settled  rules  of  construction,  to  consider  it  as  re- 
stricting, limiting  or  abolishing  any  pre-exfsting  right  Stat- 
utes are  not  presumed  to  make  any  alteration  in  the  common 
law,  further  or  otherwise,  than  the  act  expressly  declares. 
And,  therefore,  when  the  act  is  general,  the  law  presumes  it 
did  not  intend  to  make  any  alteration  ;  for  if  such  was  the 
intention,  the  legislature  would  have  so  expressed  it  1 1  Mod. 
148 ;  19  Yin.  512,  Stat.  E.  6,  pi.  12.  And  hence  the  rule  is 
laid  down  in  Plowden,  if  a  thing  is  at  common  law,  a  statute 
cannot  restrain  it,  imless  it  be  in  negative  words.  .  It  is  in  every 
sense  an  affirmative  statute,  and  does  not  abrogate  the  common 
law. 

The  cumulative  security  or  protection  given  by  the  statute, 
attaches  from  the  recording  of  the  title  of  the  book  in  the  cUrVs 
office  of  the  district  court  tohere  the  author  or  proprietor  shall  reside. 
If  the  statute  should  be  considered  as  creating  a  new  right, 
that  right  vests  upon  recording  the  title.  This  is  the  only  pre- 
requisite, or  condition  precedent,  to  the  vesting  the  right 
Whatever  it  is  that  is  given  by  the  statute,  and  the  other 
requirements  in  the  third  and  fourth  sections,  of  publishing  in 
the  newspaper  within  two  months  from  the  date  of  the  recprd, 
and  delivering  a  copy  of  the  book  to  the  secretary  of  state 
within  six  months  from  thci  publication ;  cannot  be  construed- 
as  prerequisites  or  conditions  precedent  to  the  vesting.  These 
provisions  cannot  be  considered  in  any  other  light  than  as 
directory.     In  no  other  view  can  these  sections  of  the  law  be 


JANUARY  TERM  18S4.  698 

[Wheftton  and  Donaldson  y.  Peteni  and  Grifg.] 

made  consistent  with  the  provisions  of  the  first  section.  The 
benefit  of  the  act,  so  far  as  respects  the  exclusive  right,  takes 
efiect  from  the  time  of  recording  the  title  in  the  clerk's  ofiice : 
but  the  publication  in  the  newspaper  may  be  made  at  any 
(ime  within  two  months,  and  the  copy  delivered  to  the  secre- 
lary  of  state  within  six  months.  What  would  be  the  situation 
of  the  author  if  his  copyright  should  be  violated  before  the 
expiration  of  the  time  allowed  him  for  these  purposes  1  Would 
lie  have  no  remedy  1  The  second  section  declares  in  terms, 
that  if  any  person,  from  and  after  the  recording  the  tUle,  shall, 
without  the  consent  of  the  author  or  proprietor,  print  or  reprint, 
&c.,  he  thereby  incurs  the  penalties  given  by  the  act  Both 
the  right  and  the  remedy  therefore  given* by  the  act,  attach  on 
(he  recording  of  the  title.  And  this  construction  is  not  at  all 
afiected  by  any  thing  contained  in  the  third  section  of  the  act ; 
which  declares  that  no  person  shall  be  entitled  to  the  benefit 
of  this  act,  unless  he  shall  have  deposited  a  printed  copy  of  the 
title  in  the  clerk's  office.  This  is  in  perfect  harmony  with  the 
first  and  second  sections ;  and  although  the  requirement  to 
publish  a  copy  of  the  record  in  the  newspaper  is  in  the  same 
section,  it  is  in  a  separate  and  distinct  clause,  and  no  more 
required  to  be  considered  a  prerequisite,  than  if  it  was  in  a  dis- 
tinct section:  and  so  it  was  considered  by  Mr  Justice  Wash- 
ington in  Ewer  v.  Coxe,  4  Wash.  C.  C.  Rep.  490 ;  and  he  also 
in  that  case  considered  the  requirement  in  the  fourth  section 
to  deliver  a  copy  to  the  secretary  of  state  as  directory,  and  not 
OS  a  condition :  and  indeed  the  result  of  his  opinion  was,  that 
if  the  authors  copyright  depended  upon  the  act  of  1790,  it 
would  be  complete  by  a  deposite.  of  a  copy  of  the  title  in  the 
clerk's  office.  But  that  the  act  of  1802  not  oqly  added  another 
requisite,  viz.  causing  a  copy  of  the  record  to  be  inserted  at 
full  length  in  the  title  page,  but  made  the  publication  in  the 
newspaper,  and  the  delivery  of  a  copy  of  the  book  to  the  secre- 
tary of  state,  prerequisites,  altliough  not  made  so  by  the  act  of 
1790.  Mf  Justice  Washington  is  fully  supported  in  his  con- 
struction of  the  act  of  1790  by  the  case  of  Nichols  v.  Rugglcs, 
3  Day  145,  decide^  in  the  supreme  court  of  errors  of  tbestate 
of  Connecticut,  where  it  is  held,  that  the  provisions  of  the 
statute,  which  require  the  author  to  publish  the  title  of  his 
book  in  a  newtipaper,  and  \o  deliver  a  copy  of  the  vmk  lo  the 
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secretary  of  state,  are  merely  directory,  and  constitute  no  pari 
of  the  essential  requisites  for  securing  the  copyright  This 
case  was  decided  in  the  year  1808^  and  I  do  not  find  any  refer- 
ence to  the  act  o^  1802.  This  can  only  be  accounted  for  upon 
the  supposition  iiat,  in  the  opinion  of  the  counsel  and  court, 
this  act  did  not  at  all  affect  the  construction  of  the  act  of 
1790 ;  for  had  it  been  supposed  that  the  act  of  1802  made  the 
publication  in  a  newspaper,  and  a  delivery  of  a  copy  of  the 
work  to  the  secretary  of  state,  prerequisites  to  the  vesting  of 
the  copyright,  it  would  necessarily  have  led  to  a  different  result 
on  the  motion  for  a  new  trial.  Judge  Hopkinson,  who  tried 
the  cause  now  before  the  court,  thinks  the  act  of  1790  will  not 
admit  of  the  construction  given  to  it  by  Judge  Washington; 
but  that  under  that  act  the  publication  in  a  newspaper,  and 
delivery  of  a  copy  of  the  work  to  the  secretary  of  state,  are  pre- 
requisites to  the  establishment  of  the  right ;  and  such  I  under- 
stand to  be  the  opinion  of  a  majority  of  this  court,  by  which 
the  construction  of  the  act  of  1790  by  Judge  Washington  is 
overruled.  I  have  already  attempted  to  show  that  this  con- 
struction of  the  act  of  1790  cannot  be  sustained.;  nor  do  I 
think  that  the  act  of  1802  will  aid  that  construction  of  the  act 
of  1790,  and  in  this  I  understand  my  brother  McLean  concurs: 
so  that  upoathis  question,  as  to  the  effect  of  the  act  of  1802 
upon  the  act  of  1790,  the  court  is  equally  divided,  and  the 
decision  of  the  cause  rests  upon  the  act  of  1790.  A  brief 
notice,  however,  of  the  act  of  1802,  2  Story'^  Ed.  Laws  U.  S. 
866,  may  not  be  amissi 

It  purports  so  far  as  it  relates  to  the  present  question,  to  be  a 
supplement  to  the  act  of  1790,  and  declares  that  the  author  or 
proprietor  of-a  book,  before  he  shall  be  entitled  to  the  benefit  of 
that  act,  shall,  in  addition  to  the  requisites  enjoined  in  tlie 
third  and  fourth  section  of  said  act,  give  information,  by  caus- 
ing a.  copy  of  the  record,  required  to  be  published  in  a  news- 
paper, to  be  inserted  at  full  length  in  the  title  page  or  in  the 
page  immediately  following  the  title  page  of  the  book. .  It  is 
to  be  observed,  that  this  purports  to  be  a  supplementary  act, 
the  office  of  which  is  only  to  add  something.to  the  original  act, 
but  not  to  alter  or  change  the  provisions  which  it  already  con- 
tains. It  leaves  the  original  act  precisely  as  it  was,  and  only 
superadds  to  i(«  provisions  the  matter  of  thb  supplement ;  and 
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both,  when  taken  together,  will  receive  the  same  construction 
as  if  originally  incorporated  in  the  same  act.  This  is  the 
naturcd  and  rational  view  of  the  matter.  Suppose  tliis  new 
requisite  had  been  in  the  original  act,  how  would  it  stand  1  If 
it  was  in  a  separate  and  distinct  section,  it  would  run  thus :  that 
the  author,  before  he  shall  be  entitled  to  the  benefit  of  this  act, 
shall  insert  at  full  length,  in  the  title  page  of  the  book,  a  copy 
of  the  record  of  the  title.  This  c^uld  not  change  the  construc- 
tion of  the  act  as  tp  the  publication  in  the  newspaper,  or  deli- 
very of  a  copy  of  the  book  to  the  secretary  of  state.  Nor 
coidd  it  have  any  such  effect,  if  it  followed  immediately  after 
the  prerequisite  of  depositing  a  printed  copy  of  the  title  of  the 
book  in  the  clerk's  office ;  and  this  would  have  been  the  natural 
place  for  the  provision,  if  it  had  been  inserted  in  the  original 
act 

Judge  Washington,  in  Ewer  v.  Coze,  says  that  the  supple- 
mental act  declares  that  the  person  seeking  to  obtain  this  right 
shall  perform  this  new  requisiticHi,  in  addition  to  those  pre- 
scribed in  the  third  and  fourth  sections  of  the  act  of  1790,  and 
ihiU  he  must  p^form  the  tohok  before  he  shall  be  enHtled  to  the 
benefit  oftheact.  I  iSnd  no  such  declaration  in  the  act.  The 
second  section^  wluch  relates  to  prints,  does  contain  this  decla- 
ration, but  it  has  no  application  to  books. 

If  the  act.of  1802  is  Intended  as  a  legislative  construction  of 
the  act.of  1790,  and  is  clearly  erroneous,  it  cannot  be  binding 
upon  the  court. 

The  act  of  1831,  being  in  pari  materia,  may  be  taken  into 
consideration  in  construing  the  previous  acts  which  it  purports 
to  amend ;  and  we  find  in  this  act  only  two  prerequisites  im- 
posed upon  an  author,  to  emitle  him  to  the  benefit  of  the  act, 
viz.  to  deposit  a  printed  copy  of  the  title  of  the  book  in  the 
clerk's  oflBce  of  the  district  court  of  the  district  wherein  the 
author  or  proprietor  shall  reside j  and  to  give  information  of  the 
copyright  being  secured,  by  inserting  on  the  title  page,  or  the 
page  inmiediately  following,,  the  entr>  therein  directed,  viz. 
''entered  according  to  the  act  of  congress,''  &c  And  theiie 
being  prerequisites  under  the  former  laws,  it  is  fairly  to  be  con- 
duded  that  they  were  the  only  prerequisites,  and  that  the 
other  requirements  are  merely  directory  ;  and  if  so,  the  com- 
plainants in  the  court  below,  have  shown  all  that  the  acts  of 
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congress  require  to  vest  the  copyright.  The  title  has  been 
recorded  in  the  clerk's  office,  and  a  copy  of  the  record  inserted 
in  the  titl6  page  of  the  book. 

But  if  the  complainants  in  the  court  below  have  not  ofiade 
out  a  coiTiplete  right  under  the  acts  of  congress,  there  is  no 
ground  upon  which  the  common  law  remedy  can  be  taken 
from  them.  If  there  l)e  a  common  law  right,  there  certainly 
must  be  a  common  law  remedy.  The  statute  contains  nothing 
in  terms,  having  any  reference  to  the  common  law  right ;  and 
if  such  right  is  considered  abrogated,  limited  or  modified  by 
the  acts  of  congress,  it  must  be  by  implication ;  and  to  so  con- 
strue these  acts,  is  in  violation  of  the  established  rules  of  con- 
struction, that  where  a  statute  gives  a  remedy  in  the  affirma- 
tive without  a  negative  expressed  or  implied,  for  a  matter 
Which  was  actionable  at  common  law,  the  party  may  sue  at 
common  law,  as  well  as  upon  the  statute.  1  Chitty's  PL  144. 
This  is  a  well  settled  principle,  and  fully  recognized  and  adopt- 
ed in  the  case  of  Almy  v.  Harris,  5  Johns.  Rep.  175. 

Whatever  effect  the  statute  of  Anne  may  have  had  in  Eng- 
land, as  to  limiting  or  abridging  the  common  law  right  there  ; 
no  such  effect,  upon  any  sound  rules  of  interpretation j  can  grow^ 
out  of  our  acts  of  congress.  There  is  «l  wide  difference  in  the 
phraseology  of  the  laws.  The  statute  of  Anne  contains  nega- 
tive words.  It  declares  that  the  author  shall  have  the  sole  right 
and  liberty  of  printing,  &c.  for  the  time  contained  in  the  sta- 
tute, and  no  longer ;  and  these  are  the  words  upon  which  the 
advocates  for  the  limitation-  of  the  common  law  right  mainly 
rest :  and  it  was,  for  a  long  time,  considered  by  the  ablest  judges 
in  England,  that  even  these  strong  words  did  not  limit  or 
abridge  the  common  law  right ;  and  the  question,  at  this  day, 
is  not  considered  free  from  doubt. 

This  act,  and  the  construction  which  it  had  received  in  Eng- 
land, were  well  known  and  understood  when  the  act  of  con- 
gress was  passed,  and  no  such  limitation  is  inserted  or  intended, 
or  any  matter  at  all  repugnant  to  the  continuance  of  the  com- 
mon law  right,  .in  its  full  extent.  These  laws  proceed  on  tlie 
ground  that  the  common  law  remedy  was  insufficient  to  protect 
the  right,  and  provide  additional  security,  by  means  of  penal- 
ties, for  the  violation  of  it.  Congress  having  before  them  the 
statute  of  Anne;,  and  apprized  of  the  doubi  entertained  in 


JAI  UARY  TERM  1834.  697 

[Wheaton  and  Donaldson  y.  Peters  and  Origg.] 
Englaod  as  to  its  effect  upon  the  common  law  right,,  if  it  had 
been  intended  to  limit  or  abridge  that  right,  some  plain  and 
explicit  provision  to  that  effect  would  doubtless  havei  been 
made ;  and  not  having  been  made,  is,  to  my  mind,  satisfactory 
evidence  that  no  such  effect  was  intended. 

If  the  present  action  was  to  recover  the  penalties  given  by 
the'statuie,  it  might  be  incumbent  on  the  appellants  to  show 
that  all  the  requirements  in  the  acts  of  congress  had  been  com- 
plied with.  This  would  be  resorting  to  the  new  statutory 
remedy,  and  the  party  must  bring  himself  within  the  statute, 
in  order  \o  entitle  him  to  that  remedy.  But  admitting  that  the 
right  depends  upon  the  statute,  and  is  limited  to  the  time 
therein  prescribed,  the  remedy  by  injunction  continues  during 
that  time.  This  is  admitted  by  Mr  Justice  Yeates,  in  Miller 
V.  Taylor.  The  author,  says  he,  has  certainly  a  property  in 
the  copy  of  his  book,  during  the  term  the  statute  has  allowed ; 
and  whilst  that  term  exists,  it  is  lii^e  a  lease,  a  grant  or  any 
other  common  law  right ;  and  will  equallj-  entitle  him  to  all 
common  law  remedies  for  the  enjoyment,  of  that  right.  He 
may,  I  should  think,  file  an  injunction  bill  to  stop  the  print- 
ing. But  I  may  say  with  more  positiveness,  he  might  br|ng 
an  action  to  recover  satisfaction  for  the  injury  done,  contrary  to 
law.  Under  the  statute.  And  the  same  doctrine  is  laid  down 
by  the  whole  court,  in  Beckford  v.  Wood,  7  Term  Rep.  616. 
Lord  Kenyon  says :  the  statute  vests  the  right  in  authors  for 
certain  periods ;  and  within  those  periods,  the  act  says,  the 
author  shall  have  the  sole  right  and  liberty  of  printing,  &c. ; 
and  the  statute  having  vested  the  right  in  the  author,  the 
common  law  giv^s  the  reftiedy,  by  action  on  the  case  for  a 
violation  of  it ;  a.nd  that  the  act,  by  creating  the  penalties, 
meant  to  give  an  accumulative  remedy. 

The  language  in  the  statute  of  Anne,  which  is  considered 
as  vesting  the  right,  is  the  same  as  in  the  act  of  congress.  In 
the  former,  it  is  considered  as  necessarily  implied  in  the- decla- 
ration that  the  author  shall  have  the  sole  right  during  such 
time,  &c.  And  in  the  act  of  congress,  there  is  the  same 
declaration,  that  the  author  shall  have  the  sole  right  of  print- 
ing, &c.  from  the  time  of  recording  the  title  in  the  clerk's 
office.  The  right  being  thus  vested  at  the  time,  draws  after 
it  the  conunon  law  remedy.     And  there  is  Ho  more  reason  for 
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contending,  that  the  remedy  given  by  the  statute,  supersedes 
the  common  li^w  remedy  under  the  act  of  congress,  than 
under  the  statute  of  Anne.     The  statute  remedy  is  through 
the  means  of  penalties  in  both  cases. 

The  t^rm  for  which  the  copyright  is  secured  in  the  case 
now  before  the  court  has  not  expired  ;  and  according  to  the 
admitted  and  settled  doctrine  in  England,  under  the  statute 
of  Anne,  the  common  law  remedy  exists  during  that  period. 

Upon  the  whole,  in  whatever  light  this  case  is  viewed, 
whether  as  a  common  law  right  or  depending  on  the  act  of 
congress,  I  think  the  appellants  are  entitled  to  the  remedy 
sought  by  the  bill ;  and  that  the  decree  of  the  court  below 
ought  to  be  reversed,  the  injunction  made  perpetual,  and  an 
account  taken  according  to  the  prayer  in  the  bill,  without 
directing  an  issue  to  try  any  matter  of  fact,  touching  the  ri^ht. 

Mr  Justice  Baldwin  also  dissented  from  the  opinion  of  the 
court. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  eas- 
tern district  of  Pennsylvania,  and  was  argued  by  counsel ;  oo 
consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by 
this  court,  that  the  judgment  and  decree  of  the  said  circuit 
court,  in  this  cause  be,  and  the  same  is  hereby  reversed,  and 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the 
ssdd  circuit  court,  with  directions  to  that  court,  to  order  an 
issue  of  facts  to  be  examined  and  tried  by  a  jury,  a,t  the  bar  of 
said  court,  upon  this  point,  whether  the  said  Wheaton,  as 
author,  or  any  other  person  as  proprietor,  had  complied  with 
the  requisites  prescribed  by  the  third  and  fourth  sections  of  the 
said  act  of  congress,  passed  the  3 1st  day  of  May  1790,  in 
regard  to  the  volumes  of  Whcaton's  Reports,  in  the  said  bill 
mentioned,  or  in  regard  to  one  or  more  of  them,  in  the  follow- 
ing particulars,  viz.  whether  the  said  Wheaton  or  proprietor 
did,  within  two  months  from  the  date  of  the  recording  thereof 
in  the  clerk's  office  of  the  district  court,  cause  a  copy  of  the. 
said  record  to  be  published  in  one  or  more  of  the  newspapers 
printed  in  the  reaidenf  states,  for  fom*  weeks ;  and  whether  the 
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said  Wheaton  or  the  proprietor,  after  the  publishing  thereof, 
did  deliver  or  cause  to  be  delivered  to  the  secretary  of  state  of 
the  United  States,  a  copy  of  the  same,  to  be  preserved  in  his 
office,  according  to  the  provisions  of  the  said  third  and  fourth 
sections  of  the  said  act,  and  that  such  further  proceedings  be 
had  therein,  as  to  law  and  justice  may  appertain,  and  in  con- 
formity to  the  opmion  of  this  court. 
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Ex  PARTE  The  United  States,  in  the  matter  of  the 
United  States^  plaintiffs  v.  Anson  6.  Phelps,  Elisha 
Peck  and  William  E.  Dodge. 

Under  the  sixty-fiflh  section  of  the  duty  act  of  1799,  where  a  bond  has  been, 
giyen  for  duties,  and  errors  in  the  calculation  thereof  are  alleged  on  affi- 
davit, at  the  first  term  to  which  suit  has  been  brought  on  the  bond;  a  delay  of 
one  term  is  allowed  for  the  purposes  of  examination  and  correction.  Where 
there  is  a  real  defence  to  the  claim  on  the  bond,  an  opportunity  to  obtain 
evidence  by  a  continuance,  according  to  the  circumstances  of  the  case,  must 
be  given. 

MOTION  for  a  mandamus  to  the  district  judge  of  the  United 
States  for  the  southern  district  of  New  York. 

Mr  Butler,  attorney-general  of  the  United  States,  moved  for 
a  mandamus  to  be  directed  to  the  district  court  above  men- 
tioned, commanding  it  to  vacate  a  rule  entered  on  the  12th 
day  of  March  instant  in  a  certain  cause  pending  in  said  court, 
between  the  United  States  of  America  plaintiffs,  and  Anson 
6.  Phelps,  Elisha  ,Peck  and  William  E.  Dodge,  defendants, 
by  which  rule  the  said  court  ordered  the  trial  of  said  cause  to 
be  continued  until  the  term  of  August  next. 

The  facts  disclosed  by  the  affidavits  and  other  papers,  on 
which  the  motion  was  founded,  were: 

The  suit  of  the  United  States  against  Phelps  and  others,  wa» 
.  brought  to  recover  the  sum  of  one  thousand  six  hundred  and 
seventy-eight  dollars  and  seventy  cents,  being  the  ascertained 
amount  of  duties  due  on  a  customhouse  bond,  given  for  an  im- 
portation of  certain  lead  weights  and  basins,  for  the  .house  of 
Phelps  &  Peck.  The  capias  was  issued  on  the  10th  of  February 
last,  returnable  on  the  13th  of  that  month,  the  February  term 
of  that  court. 

On  the  return  day,  a  declaration  was  filed  and  served,  and 
time  allowed  to  plead  until  the  15th  of  February,  when  the 
defendants,  after  oyer  of  the  bond  and  its  condition,  pleaded 
non  est  factum,  and  gave  notice  that  they  would  prave^that 
the  officers  of  the  customs  committed  an  error  in  rating  the 
said  articles  as  liable  to  a  duty  of  three  cents  per  pound,  instead 
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of  rating  them  as  liable  to  an  ad  valorem  duty  of  fifteen  per 
cent ;  that  the  bond,  instead  of  being  taken  for  one  thousand 
six  hundred  and  seventy-eight  dollars  and  seventy  cents,  ought 
to  have  been  taken  for  only  three  hundred  and  thirty-one  dol- 
lars and  seven  cents,  &c. 

On  the  same  15th  of  February,  the  defendants  made  oath, 
that  an  error  .had  been  committed  in  the  liquidation  of  the  duties 
demanded  on  the  bond ;  and  that  the  same  had  been  notified 
to  the  collector,  prior  to  the  commencement  of  the  said  return 
term ;  whereupon  the  court  granted  a  continuance  until  the 
next  succeeding  March  term. 

At  the  March  term,  viz.  on  the  11th  of  March  instant,  the 
plaintiff's  attorney  moved  to  proceed  to  trial,  but  the  defendants, 
in  pursuance  of  previous  notice,  moved  the  district  court  that 
a  commission  be  issued  to  Liverpool,  to  take  the  examination 
of  material  witnesses  residing  in  Great  Britain.  The  district, 
attorney  objected,  that  the  court  was  restrained  by  the  act  of 
congress  from  allowing  a  continuance  for  a  longer  term  than 
the  said  term  of  March,  the  cause  having  been  continued  fi^om 
the  return  term  of  the  writ,  until  that  term :  but  the  court  be- 
ing of  opinion,  that  the  defendants  were  entitled  to  make  their 
defence  by  witnesses,  and  to  have  a  reasonable  delay  of  trial 
for  the  purpose  of  procuring  testimony,  overruled  this  objec- 
tion, and  granted  the  rule  applied  for;  for  the  vacating  of 
which  by  mandamus,  the  present  motion  is  made. 

The  Attorney-Greneral  contended,  that  although  a  defend- 
ant in  a  suit  on  a  revenue  bond  has,  under  the  provisions  of 
the  sixty-fifth  section  of  the  duty  act  of  1799,  ch.  128,  a  full 
right  to  procure  evidence  ibr  his  defence,  yet  this  can  ooly  be 
done  in  conformity  with  the  provisions  of  the  law,  after  judg- 
ment has  been  entered  for  the  United  States.  There  is  an 
allowance  of  a  term,  if  an  affidavit  is  made  of  an  error  in 
the  calculation  of  the  duties ;  hut  at  the  second  term  after  the 
institution  of  the  suit,  judgment,  under  the  imperative  command 
of  the  law,  must  be  entered  for  the  United  States. 

Proceedings  to  obtain  testimony  Will  be  allowed,  and  all  the 
relief  the  defendant  asks  firom  the  judgment,  while  procuring  the 
testimony,  will  be  extended  to  him  by  the  court  But  the  judg- 
ment  will  remain  a  security  for  whatever  shaU  be  ultimately 
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ascertained  to  be  due  to  the  United  States.     He  cited,  Ex 
parte  Davenport,  6  Peters  661. 

Mr  Maxwell,  contra,  denied  the  construction  given  to  the 
act  of  congress  by  the  attorney-general.  The  right  of  a  party 
to  obtain  evidence  arose  from  the  great  principles  of  justice; 
and  this  right  ought  not  to  be»  nor  could  it  be  impaired.  It 
was  secured  by  the  provision  in  the  constitution,  which  gives 
the  trial  by  jury.  The  true  interpretation  of  the  sixty-fifth 
section  of  the  act  of  congress  gives  the  opportunity  to  procure 
testimony.  The  delay  allowed  until  the  next  term,  when  the 
duties  were  on  affidavit  alleged  to  be  erroneously  estimated, 
wa3  given  to  procure  testimony  or  review  the  calculations  of 
the  duties  to  maintain  the  allegation.  This  clearly  shows 
thatithe  law  intends  to  afibrd  the  opportunity ;  and  the  length 
of  the  time  to  be  allowed  will  be  in  the  discretion  of  the  court 

Ii^  this  case,  the  testimony  was  to  be  obtained  in  Great 
Britain,  where  the  witnesses  resided.  The  terms  of  the  dis- 
trict court  of  the  southern  district  of  New  York,  are  monthly. 
This  suit  was  instituted,  on  the  ISth  of  Februaiy  18S4.  The 
first  term  commenced  on  the  15th  of  the  same  month.  The 
second  term  began  on  the  1 1th  of  March,  and  thus  in  less  than 
a  month,  if  the  law  is  as  claimed  for  the  United  States,  the  de- 
fendants in  that  brief  period  were  to  collect  their  testimony,  or 
a  judgment  be  entered  for  the  United*  States.  That  a  judg- 
ment shall  be  entered  to  bind  the  property  of  the  defendants^ 
and  thus  impose  a  heavy  burthen  upon  them,  would  not  be 
justifiable  or  reasonable.  The  district  judge  in  ordering  the 
cause  to  be  continued  until  August  next,  to  allow  time  to  ob- 
tain the  evidence  from  England,  did  not  misconstrue  the  act 
of  congress ;  but  exercised,  as  he  had  a  right  to  do,  a  legal 
and  just  discretion  upon  the  matter  with  which  the  court  will 
not  interfet-e. 

Mr  Justice  M'Lban  considered,  that  if  the  construction  of  the 
act  contended  for  by  the  United  States,  was  correct,  be  would 
be  disposed  to  think  congress  had  exercised  a  power  beyond 
the  authority  given  by  the  constitution.  It  would  be  depriv- 
ing the  party  of  his  right  to  a  trial  by  jury. 
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Mr  Chief  Justice  Marshall. 

The  court  are  unanimous  in  refOsiDg  the  motion.  The 
object  of  the  section  in  the  duty  law  is  to  secure  the  prompt 
collection  of  duties,  indisputably  ascertained.  When  there  are 
errors  in  calculating  the  duties,  and  they  are  alleged  on  affida- 
vits, the  delay  of  one  term  is  allowed.  And  where  there  is  a 
real  defence,  an  opportunity  to  obtain  evidence  by  a  con- 
tinuance, according  to  the  circumstances  of  the  case,  must  be 
given.  There  cannot  be  a  case  of  this  description  where  the 
opportunity  should  be  denied. 

Mandamus  refused,  and  the  motion  overruled. 
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Argument  of  Mr  Call,  the  Counsel  for  the  Uif itxd  States  in  the 
Supreme  CoUrt,  in  the  cases  of  the  Uwitbd  Statsh  v.  Geobos  J.  F. 
Clarkb,  JoHVy  and  Antonio  Hubrtas,  Joseph  H.  Hernandez,  et  al. 

The  right  which  Spain  acquired  by  discovery  and  conquest  on  this 
continent,  was  universally  acknowledged  and  acquiesced  in  by  all  the 
nations  of  Europe,  and  has  never  been  denied  by  the  government  of  the 
United  States. 

According  to  ^he  laws  and  policy  of  Spain,  as  well  as  the  theory  of  the 
British  constitution,  all  vacant  lands  are  vested  in  the  crown,  as  repre- 
sentmg  the  nation ;  and  the  exclusive  power  to  grant  them  is  declared 
to  reside  in  the  crown  as  a  branch  of  the  royal  prerogative.  (White's 
Compilation  41.) 

The  fee  of  the  crown  could  only  be  diverted  br  the  king  himself,  or 
by  the  persons  to  whom  his  power  was  specially  delegated,  and  in  the 
form  and  manner  prescribed  for  their  government. 

The  exercise  of  the  granting  power  by  any  other  person,  or  in  any 
other  manner,  would  convey  no  38iaie  in  the  land  to  the  nominal  grantee; 
it  would  not  divest  the  fee  of  the  crown,  and  would  be,  to  all  intents  and 
purposes,  an  absolute  nullity. 

The  6th  section  of  the  act  of  ] 828,  gives  jurisdiction  to  the  superior 
courts  over  all  claims  to  land  in  Florida,  embraced  by  the  treaty. 

l*he  terms  **  embraced  by  the  treaty,"  as  employed  in  the  statute,  can 
include  oqly  those  claims  which  the  treaty  imposes  an  obligation  on  this 
government  to  confirm. 

The  English  version  of  the  Rth  article,  has  been  rejected ;  and  the 
Spanish  version  of  the  treaty  has  been  adopted  by  the  court ;  and  from 
a  proper  translation  of  the  language  used  by  the  Spanish  minister,  with- 
out regard  to  the  language,  understanding  and  obvious  intention  of  the 
American  negotiator,  we  must  determiner  on  the  one  hand,  the  rights 
secured  to  the  people  of  the  ceded  territory,  and  on  the  other,  the  obli- 
gations and  responsibilities  imposed  on  the  United  States. 

According  to  the  translation  of  the  8th  article  of  the  treaty,  as  mad« 
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by  the  translator  of  foreign  languages  for  this  govemmenty  "  all  grants 
of  land  made  by  his  catholic  majesty,  or  by  his  lawful  aothorities,  befine 
the  34th  of  January  1618,  in  the  said  territories,  which  hip  majesty  cedes 
to  the  United  States,  shaU  remain  ratified  and  eof^rmed  to  the  persons 
who  are  in  possession  of  them,  in  the  same  manner,  that  they  waM  ham 
heeuf  if  his  majesty  had  continaed  in  the  dominion  of  the  said  territories.** 
This  clause  of  the  treaty  contemplates  perfbct  titles ;  titles  given  after 
the  performance  of  all  the  conditions  of  the  grant,  either  expressed  or 
implied  in  law:  grants  which,  previous  to  the  date  of  the  treaty,  had 
been  confirmed  and  ratified  by  the  king,  or  by  his  lawfiil  anthority. 
Any  grant  not  nitified  and  confirmed  before  the  date  of  the  treaty,  could 
not  remain  ratified  and  conQ^ed  after  the  date  of  the  treaty.  Until  it 
had  been  ratified  and  confirmed,  it  could  not  remain  ratified  and  con- 
firmed. The  confirmation  must  have  had  being,  before  it  has  continuance 
and  remainder.  This  appears  to  be  the  plain  and  natural  interpretation 
of  th^^  first  cIJBLUse  of  the  6th  article.  But  for  a  more  perfisct  illustration 
of  the  intention  of  the  Bpanish  negotiator,  (and  we  will  at  present  con- 
sider his  intentions  alone,  without  regard  to  the  intentions  of  the  other 
party  to  the  contract)  it  is  only  necessary  for  one  moment  to  examine 
the  laws  and  ordinances,  rules  and. regulations,  provided  by  the  Spanish 
government,  for  the  disposal  of  the  royal  domain. 

Until  after  the  date  of  the  royal  order  of  1815,  there  was  neiUier  law, 
ordinance,  or  local  regulation  in  East  Florida,  which  authorized  a  grant 
of  land  fbr  any  other  purpose  than  that  of  habitation  and  cultivation. 

This  opinion  is  advanced  with  confidence,  because  the  united  efibits 
of  numerous  and  learned  counsel,  in  behalf  of  the  claimants,  ie  this  and 
in  the  court  below,  have  been  unable  to  produce  any  authority ;  and  the 
judge,  although  he  decides  otherwise,  has  been  unable  to  reibr  to  any 
such  law,  although  specially  required  to  do  so  in  his  decree,  by  the  act 
ofl«24. 

The  lawk  of  the  Indies,  authorizifltg  grants  of  land;  fbibid  the  invest- 
ment  of  title  in  the  grantee,  until  he  shall  have  inhabited  and  cultivaM 
the  land  during  four  years.  (Land  Laws,  law  1,  lib.  4,  tit  12,  page  907. 
Land  Laws,  law  2,  page  068.) 

If  the  grantee  fkil^  to  comply  with  the  condition  of  his  grant,  be 
acquired  no  right,  and  the  land  was  granted  to  some  other  individoal. 
(Land  Laws,  law  2,  ^lige  060.)  One  of  those  conditions  was,  th^t 
the  grantee  should  take  poteeeevm  of  the  land  within  six  months  fion 
the  date  of  the  grant,  and  xm  fkilure  to  do  this,  he  lost  his  right  of  ooc» 
pancy. 

When  the  condition  was  not  expressed  in  the  grant,  it  was  neverthe. 
less  always  understood : 

*'That  all  concessions  in  which  no  time  is  specified,  shall  become  ex- 
tinct, and  shall  be  considered  as  null,  if  the  persons  to  whom  they  are 
mlLde  do  not  take  possession,  and  cultivate  the  same,  within  six  months." 
(Land  Laws,  page  1001, 4th  article  of  the  regulations  of  the  12th  October 
1803.) 

That  thi^  was  the  rule  governing  the  grants  in  East  Florida,  is  fully 
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riiown  hf  the  qnnion  of  Don  Roperto  Saavedn,  judge  of  the  province, 
given  on  the  23th  October  1818,  at  the  instance  of  the  agent  of  the  duke 
of  Alagon. 

In  the  seventh  article  of  his  report,  found  at  page  252  of  Whitens 
Compilation,  he  says,  ''that  the  concessions  made  to  foreigners  or 
natives,  of  large  or  small  portions  of  land,  carrying  their  documents  with 
them  (which  shall  be  certificates  issued  by  the  secretary),  without  having 
coltivAted,  or  even  seen  the  land  granted  them;  such  concessions  are  of 
tto  value  or  efi^ct,  and  should  be  considered  as  not  made,  because  the 
abandonment  has  been  voluntary,  and  they  have  failed  in  complying  with 
the  conditions  prescribed  for  the  encouragement  of  population." 

Had  florida  remained  under  the  dominion  of  Spain,  the  grant  to  the 
duke  of  Alagon  would  have  been  valid,  and  other  grants  within  itsiimits 
would  have  been  subjected  to  the  rule  above  mentioned. 

The  first  article  of  the  instructions  given  to  the  surveyor,  George 
Clarke,  fonnd  at  page  1003^  of  the  Land  Lawf,  shows  the  distinction 
taken  between  perfect  and  imperfect  titles  to  land  in  East  Florida : 

**  The  possessors  of  lands  in  this  province  shall  be  considered  nnder 
three  classes :  1st,  as  proprietors ;  2d,  as  grantees;  and  dd«  as  grantees 
and  proprietors. 

<*  The  first  are  those  who  hold  lands  by  titles  not  obtained  by  grants 
firom  the  government.  (These  were  English  inhabitants  who  remained 
in  the  province  after  the  treaty  of  1783,  and  who  held  lands  by  patent 
from  Great  Britain.)  The  second  are  they  who,  on  compliance  of  cer- 
tain conditions  of  time  and  labour,  wUl  get  titles  of  property.  And  the 
third  are  those  who  have  acquired  thoee  titlesJ** 

The  following  opinion  of  the.  notary  of  government  of  the  royal  do* 
main,  whose  duty  it  was  to  countersign  all  complete  grants  under  his  official 
seal,  will  ffarther  show  tiie  distinction  between  a  complete  and  incomplete 
grant,  and  will  show  the  usage  and  custom  of  the  province  until  the 
month  of  October  1818,  the  time  when  it  bears  date.  It  will  be  found  at 
page  280  of  White's  Compilation. 

**AmI  best  can  and  ought  to  do,  I  certify  and  attest  that  the  conditions 
prescribed  by  this  government  for  grants  of  land  to  which  the  decrees  of 
the  2d  inst  placed  on  the  proceedings  refer,  are  the  same  whicb  appears 
in  the  foregoing  title  delivered  in  fiivour  of  Don  John  M'Queen,  dated  on 
the  12th  of  March.  1804,  which  conditions  subsisted  in  all  their  force 
imtil  the  year  1815  when  the  then  governor  of  this  place  Brigadi  Don 
S^iaitian  Kinderlan  altered  them  at  his  discretion,  granting  lands  under 
the  single  cireunutancef  that  when  tho  grantee  proves  that  he  has  cleared 
thenif  buiU  houses,  fences,  and  other  things  necessary  for  the  improve- 
ment of  a  plantation,  the  title  of  proprietorship  should  be  delivered  to 
him,  as  has  been  done  to  several  who  haVe  not  passed  the  ten  years'  pos- 
session pointed  out  in  said  title  (^  M'Queen,  as  appears  fh)m  the  dif- 
ferent proceedings  in  the  archives  in  my  chai^  to  which  I  refer ;  and  in 
compliance  with  orders  in  said  decree,  I  sign  and  seal  these  presents  in 
St  Angaa|tine,  iic.  October  1818." 

The  regulations  of  governor  White  required  ten  years'  residence  to 
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enable  the  grantee  to  obtain  a  perfect  title.  Governor  Kindekn  in 
1815  altered  this  regalation»  and  granted  the  land  in  absolute  property  in 
proportion  to  the  working  hands  each  family  possessed,  whenever  they 
could  prove  satisfactorily  that  they  had  performed  the  conditions  ii 
*'  charing  land^  building  houseitfencetf  and  other  thingt  necessary  for 
the  imprqpement  qf  a  plantation.'^  This  alteration  appears  to  have  been 
the  only  one  made  by  governor  Eindelan,  as  the  largest  grant  confirmed 
by  him  or  his  predecessors,  up  to  and  inclusive  of  the  year  1815,  was 
the  grant  to  McQueen,  for  three  thousand  two  hundred  and  seventy-five 
acres,  and  that  on  proof  of  the  number  of  his  family  and  slaves,  and  of 
his  having  complied  with  the  conditions  of  cultivation  and  improvement 

The  royal  order  of  1735  required  that  all  perfect  titles  should  be  given 
by  the  king,  after  the  grantee  bad  performed  the  four  years'  residence 
and  cultivation  required  by  the  laws  of  the  Indies.  To  remedy  the  in- 
conveoience  arising  from  this  regulation,  the  royal  order  of  1754,  foond 
at  page  973  of  the  Land  Laws,  was  issued,  which  vested  the  power  of 
appointing  sub-d^egates  and  judges  for  the  disposal  of  the  royal  domain, 
in  the  presidents  and  viceroys  of  his  American  dominions.  The  fifth 
article  of  tbd  royal  order  authorizes  the  confirmation  of  all  imperfect 
grants  where  the  grantee  had  complied  v^th  the  conditions  of  the  grant, 
and  where  the  quantity  claimed  was  no  more  than  the  par^  was^ntitled  to. 

By  the  Slst  article  of  the  ordinance  of  1768,  the  power  of  granting 
and  confirming  titles  to  land  was  vested  in  the  intendants.  (See  Land 
Laws  972.) 

The  royal  order  of  1774,  repealed  this  articleof  the  ordinance  of  1768, 
and  conferred  the  granting  power  on  the  civil  and  military  govemon. 
The  royal  order  of  the  22d  of  October  1798,  so  for.as  it  regards  the  pro. 
vinces  of  Louisiana  and  West  Florida^  invested  the  intendant  with  full 
and  exclusive  power  to  grant  "  all  kinds  of  lands"  (see  White's  Compi. 
lation  218)i  In  East  Florida,  the  royal  order  of  1774  remained  onre- 
pealed  in  every  particular,  and  the  granting  power  continued  to  be  exet* 
cised  by  the  governors  of  that,  province. 

From  the  preceding  laws,  ordinances,  royal  orders  and  official  reports, 
the  court  will  readily  perceive  the  difference  between  a  title  in  full  pro- 
perty, and  an  inchoate  title  where  the  fee  is  yet  in  the  crown  and  to  be 
divested  only  on  the  performance  of  a  condition  precedent  to  the  estate ; 
the  difierence  in  the  language  of  the  treaty  between  a  grant  ratified  and 
cor^firmedt  «nd  a  grant  to  be  ratified  and  confirmed  after  the  performance 
of  the  conditions  of  habitation  and  cultivation. 

This  difierence  will  be  still  more  fully  illustrated  by  a  comparison  of  the 
form  of  the  imperfect  title,  which  was  always  given  in  the  first  instance, 
with  the  perfect,  or  «  ratified  and  confirmed"  title,  given  after  Uie  per- 
formance of  all  the  conditions  of  the  grant.  The  impierfect  title  eon- 
sisted  alwayjB-  of  the  petition  of  the  grantee,  and  the  order  or  decree  of 
the  governor,  under  which  the  party  was  permitted  to  take  posaessioii  of 
the  land,  and  to  enjoy  its  use  and  possession  until  by  his  habitatioa  and 
cultivation  during  the  time  prescribed,  he  became  entitled  to  have  bis. 
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grant  confirmed.  The  petition  twl  dteree  or  order  of  the  governor, 
lound  at  pages  6  and  7  of  the  record,  in  the  case  of  the  United  States  v. 
John  Huertas,  No.  82,  presents  the  ordinary  form  of  an  inchoate  title 
or  a  title  intended  afterwards  to  be  confirmed  when  the  conditions  should 
have  been  performed,  with  the  exception  of  the  following  words,  which 
are  altogether  nnusoal.  *'  With  the  precise  condition  to  use  the  same 
for  the  purpose  of  raising  cattle,  without  having  the  faculty  to  alienate 
the  said  tract  either  by  sale,  transfer^  contract  of  retrocession,  or  by  any 
other  title  in  iavour  of  a  stranger,  without  the  knowledge  of  this  govern- 
ment.'' These  unusual  and  extraordinary  restrictions,  prove  the  inten- 
tions of  the  governor  to  have  been,  only  to  grant  the  nse  and  occupation 
for  the  purpose  of  "ramng  cattle^*  and  not  to  give  the  incijpient  title, 
afterwards  to  be  matured  into  a  perfect  grant. 

At  page  8  of  the  same  record,  will  be  found  the  form  of  a  perfect  title, 
or  a  ''ratified  and  confirmed"  title,  such  aa  could  only  be  given  after  thp 
performance  of  the  conditions,  either  expressed  in  the  imperfect  grant, 
which  it  is  intended  to  confirm,  or  implied  in  law.  The  court  will  per- 
ceive by  comparison,  that  the  concluding  part  of  this  instrument  conforms 
ahnost  literally  to  the  latter  clause  of  the  fifth  article  of  the  royal  regu- 
lation of  1774,  found  at  page  974  of  the  Land  Laws,  which  provides,  that 
**  the  confirmation  of  the  patents  of  the  possessors  of  these  lands  shall 
be  given  in  my  royal  name,  by  which  their  property  and  claim  in  the  said 
lands  shall  be  rendered  legal."-— That  this  royal  order  and  the  sevond 
laws  of  the  Indies,  to  which  it  relates  in  the  second  article,  and  foond 
from  page  967  to  page  971  of  the  Land  Laws,  were  in  force  in  East  Flo- 
rida, we  have  the  most  conclusive  proc^f  furnished  by  the  royal  order  ol 
the  8th  of  June  1814,  found  at  page  1010  of  the  Land  Laws.  By  the 
'  latter  order  the  king  commands  the  royal  order  of  1754,  and  the  laws  of 
the  Indies,  to  he  observed  aifi  obeyed. 

The  court  is  respectfully  referred  to  those  laws  and  those  royal  orden, 
which,  with  the  royal  orders  of  1790  and  1815,  and  the  local  regulations 
founded  upon  them,  formed  the  entire  code  and  system  for  granting  lands 
in  East  Florida.  AU  grants  made  and  confirmed  acooiding  to  these  laws, 
loyal  orders^  and  local  wgnlations,  are,  according  to  the  decision  of  tfan 

eOUrtm  the  a^^*  «f  Aw^ilftnAi  mnA  JMm,  nrm^mukA  hy ^h^  ^^fffh  TimnffiW 

ofthetrea^. 

All  grants  made  in  oonlraventiQa  of  these  laws,  royal  oiden,  and  local 
ngvlations,  are  madie  without  anthority^.  Th^  are  not  made  by  the 
^  lawful  authorities  of  his  catholic  majesty,"  and  were  iherefore  void  be- 
fore, and  cannot  have  been  ratified  and  confirmed  by  the  treaty. 

Having  shown  that  the  terms,  **  ahall  remain  ratified  and  confirmed," 
as  expreased  in  the  first  paragraph  of  the  eighth  article  of  the  treaty,  can 
be  applicable  only  to  those  grants  which  had  been  <ionfimied  iy  the 
Spanish  government  before  the  time  limited  in  the  treaty;  and  having 
ahown  firom  the  laws  and  usages  of  Spain,  what  is  the  nature  and  form 
of  such  a  grant;  we  are  now  the  better  enabled  to  discuss  the  nature  of 
an  imperfect  title,  and  to  decide  what  rights  the  grantee  had  under  itf 
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and  wbat  responsibility  wi^  imposed  on  the  United  States  to  confinn 
those  grants. 

The  following  is  the  language  of  the  last  clause  of  the  eighth  artielet 
which  expresses,  very  clearly,  the  intention  of  the  Spanish  negotiator: 
at  the  same  time  it  shows  the  nature  of  the  imperfect  titles,  intended  to 
be  confirmed  on  the  occurrence  of  the  contingency,  on  which  the  right 
of  confirmation  might  be  dahned  by  the  grantee.  *'  But  the  proprietors, 
who,  in  consequence  of  the  circumstances  in  which  the  Spanish  nation 
has  found  itself  and  the  revolutions  of  Europe,  have  not  been  able  to  fuliU 
all  the  obligations  of  their  grants,  shall  be  obliged  to  fulfil  them  accord- 
ing to  the  conditions  of  their  respective  grants  firom  the  date  of  this 
treaty,  in  de&ult  of  which  they  shallbe  null  and  void."  Without  per- 
verting the  terms  employed,  and  distorting  the  obvious  intention  of  the 
negotiator,  this  clause  of  the  treaty  cannot  be  made  to  apply  to  any 
other  than  imperfect  titles,  grants  made  on  conditions,  which  retnained  to 
be  performed,  at  the  date  of  the  treaty,  and  which,  until  the  perfbrmanoe 
of  those  conditions,  entitled  the  grantee  to  no  estate  in  the  land.  It 
cannot  be  so  construed  as  to  confirm  any  imperfect  grants  by  its  own 
action,  but  imposes  an  obligation  on  this  government  to  confirm*  them, 
provided  the  conditions  shall  have  been  performed  by  tLe  grantee  within 
the  time  specified  in  the  same  clause  of  the  treaty. 

It  proves,  as  do  the  laws,  ordinance's  and  royal  regulations  of  the 
Spanish  government,  that  all  these  grants  depended  on  conditions  pre- 
cedent, and  with  them  as  with  us,  the  condition  must  be  performed,  the 
contingency  must  occur,  befi>re  the  estate  can  arise  or  take  effect.  If  all 
the  conditions  be  4>erformed  within  the  time  specified  in  the  treaty,  an 
obligation  is  imposed  on  the  United  States  by  the  treaty  to  confinn  the 
title.  If  all  the  conditions  be  not  performed  within  the  time  stipulated, 
then  the  grant  is  by  the  force  and  effect  Of  the  laws  of  Spain  no  less 
than  by  the  express  provision  of  the  treaty  for  ever  *'  null  and  void.'* 

The  first  and  second  clause  of  the  8th  article  of  the  treaty,  when  taken 
and  construed  with  each  other  according  to  the  translation  of  the  Spanish 
version,  ratifies  and  confirms  all  grants  ratified  and  confirmed  by  his 
catholic  majesty,  or  his  lawfiil  authority,  before  the  34th  of  January  1818, 
and  it  imposes  an  obligation  on  the  American  government  to  ratify  and 
confirm  all  imperfect  grants  made  by  his  catholic  majesty,  or  his  lawful 
authorities,  before  the  24th  of  January  1818,  to  the  same  extent  that  they 
would  have  been  valid,  or  in  -the  *^$arne  manner  thai  they  would  hne 
been**  (ratified  and  confirmed),  »*  if  his  majesty  had  remained  in  the 
dominion  of  the  territories." 

If  the  Spanish  word,  *<  eancenonet**  be  translated  concession,  instead  of 
grant,  it  cannot  vaiy,  in  the  most  remote  degree,  the  construction  given 
to  this  article  of  the  treaty.  In  technical  phrase,  there  is  with  us  a 
difference  oetween  concession  and  grant.  The  one  generally  implies 
an  imperfect,  the  other  a  perfect  grant.  But  the  term,  as  expressed 
in  the  first  and  second  clause  of  the  8th  article,  can  only  mean  the  grant 
or  the  title  which  the  cbimant  may  have.  If  rendeied  **  eoncesnon,"  in 
English,  and  understood  to  mean  imperfrct  titles  which  had  not  been 
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oonfinned  by  the  Spanish  goveinment,  then  they  could  not  remain  mti^ 
fied  and  confirmed,  becaoae  they  must  have  been  confirmed  and  ratified 
beibrethey  can  so  remain.  If  they  are  ratified  and  confirmed  concess- 
ions, they  ale  perfbct  grants,  by  which  the  crown  has  been  divested  of 
the  fee,  and  they  remain  ratified  and  confirmed  by  the  treaty.  The  court 
will  then  perceive,  that  the  language  of  the  8th  article  of  the  treaty,  gives 
the  best  explanation  of  the  term  **  coneenonetf*  and  shows  that  it  was 
intended  by  the  Spanish  negotiator,  to  signify  grant  or  title,  perfect  0( 
imperfect,  or  the  land  granted,  as  its  meaning  is  varied  by  other  terms 
with  which  it  is  associated  in  the  first  and  second  clause  of  the  treaty. 
When  it  speaks  of  a  concession  which  shall  renvain  confirmed,  it  means 
a  title  which  has  been  confirmed ;  and  when  it  speaks  of  a  concession 
to  be  confirmed  on  the  performance  of  certain  conditions,  it  means  an 
imperfect  or  inchoate  grant  or  title. 

With  this  understanding  of  the  8th  article  of  the  treaty,  and  the  dis- 
tinction and  manifest  difierence  between*  confirmed  grants  or  titles  in  flill 
property  by  which  the  crown  was  divested  of  the  fee,  and  imperfect  titles 
where^e  party  had  obtained  only  the  first  decree  by  which  he  weot  into 
possession  of  the  land,  when  he  was  merely  progressing  in  the  perform- 
ance of  those  conditions  imposed  by  law,  and  where  the  fee  still  continued 
in  the  crown,  as  we  have  shown  by  the  laws  and  usages  of  Spain,  and 
the  form  .of  the  respective  titles  given  in  either  case,  we  shall  be  pre- 
pared to  decide  what  lands  were  conveyed  to  the  United  States,  and 
what  lands  were  confirmed  to  the  inhabitants  of  the  ceded  territory  by 
(be  stipulations  oif  the  8th  article  of  the  treaty. 

The  treaty  conferred  no  new  or  additional  right  of  soil  on  the  inhabi- 
tants  of  the  ceded  territory,  it  only  secured  those  rights  to  the^  same 
extent  that  they  had  been  conferred  by  the  government  of  Spain.  The 
United  States  found  them  as  they  hsid  been  left  by  Spain.  Some  with 
perfect  titles  to  the  soil,  granted  by  the  lawful  authority  of  his  catholic 
majesty.  Some  with  inchoate  titles,  to  be  perfected  after  proof  of  per- 
formance of  the  conditions  of  the 'grant;  and  others  with  titles  formal 
and  informal,  not  made  by  the  lawful  authorities  of  his  catholic  majesty, 
or  any  other  than  the  sdf-created  authority  of  the  officer  by  whom  they 
were  made,  in  anticipatioii  of  the  change  of  government,  and  his  relief 
firom  responsibility. 

if  then,  as  we  think,  we  have  abundantly  shown  that  in  no  case  the 
fee  pf  the  crown  was  ctivested,  until  afler  the  performance  of  the  condi- 
tions of  the  grant,  and  then,  only  by  that  formal  deed  or  grant  prescribed 
by  the  5th  section  of  the  royal  order  of  1754,  found  at  page  974  of  the 
Land  Laws ;  and,  according  to  the  18th  article  of  the  regulations  of  Mo- 
rales, found  at  page  084  of  the  Land  Laws,  which  refers  to  other  pre- 
ceding articliM  that  contain  the  same  provision,  and  declares  that  no 
one  of  those  who  have  obtained  the  first  decree  or  imperfect  title,  "  not- 
withstanding, in  virtue  of  them,  the  survey  has  taken  place,  and  that 
they  have  been  put  in  possession,  can  be  regarded  as  ownen  of  land 
until  their  real  titUi  are  delivered^  complete  with  all  -the  formalities 
before  recited:**  it  must  follow,  as  a  natural  tesult,  that  the  fee  in  all 
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laddi  witilin  the  ceded  territory,  not  erobrftbed  in  reml  HUei  te  fimnl 
end  complete  titles,  peeeed  to  the  United  Sutee  by  yiitne  of  the  tieety. 
The  eetite  most  reel  eomewhere.  The  king  had  not  coa?eyed  it  to  the 
claimant,  he  held  it  ae  a  secority  for  the  ftithftii  performance  of  the 
conditions  on  which  it  was  to  be  given ;  tnd  if  it  did  not  vest  in  the 
United  States  by  virtue  of  the  .treaty,  the  king  of  Spain  is  yet  the  pro- 
prietor  of  millions  of  acres  of  land  in  a  territory  which  he  declares,  in  the 
2d  axtide  of  the  treaty,  he  cedes  in  full  property  and  sovereignty  to  the 
United  States. 

We  think,  then,  that  the  United  States  is  invested  with  the  fi^e  in  all 
lands  claimed  by  imperfect  titles,  or  illegal  titles  from  the  government 
of  Spain ;  tliat  when  the  claimant  under  these  imperfect  titles  made  by 
the  lawful  authority  of  his  catholic  majesty  shall  prove  a  complianoe 
with  the  conditions  of  bis  grant  within  the  time  prescribed  by  the  laws 
of  Spain,  and  the  treaty,  the  United  States  will  be  bound  to  confirm  his 
title  to  the  same  extent  that  such  title  would  h^ve  been  valid  under  the 
government  of  Spain. 

The  nature  of  those  conditions,  and  the  time  #ithin  which  th^  most 
be*  performed*  can  only  be  determined  by  the  laws  under  which  they  are 
imposed,  and  the  provisions  of  the  treaty  by  which  they  are  recogiiised 
and  x^uired  to  be  performed. 

A  treaty  is  a  contract  between  two  nations,  and  may,  in  many  respeca, 
be  oonstraed  by  the  rules  which  govern  cbntracts  between  individuab. 
The  intention  and  understanding  of  the  parties,  is  to  be  sought  in  the 
language  in  which  they  have  contracted  with  each  other ;  and  they  are 
only  bound  to  the  extent  of  their  understanding  and  intention  in  creatii^ 
the  obligation. 

The  8th  article  of  the  treaty  imposes  an  obligation  on  the  United 
States.  She  contracted  in  her  own  lainguage,  and  is  responsible  to  the 
fhll  ortent  of  the  obligation  which  she  created,  and  to'  which  she  aasented 
in  the  kiegotiation.  But  can  she  be  responsible  under  a  contract  not  an-> 
derstood,  and  to  which  her  consent  was  never  given  1 
On  this  subject  Vattel  observes,  at  page  810: 
**  But  it  is  asked,  which  of  the  contracting  parties  ought  to  have  h» 
expressions  considered  as  most  decisive,  with  respect  to  the*tnie  sedse  of 
the  contract ;  whether  we  should  stop  at  those  of  the  power  promisi^, 
rather  than  at  those  of  him  who  stipnbtes  1  The  ftfrce  and  obligation  of 
every  contract  arising  from  a  perfect  promise,  and  he  who  promisee  beii^ 
no  fhrther  engaged  than  his  wiU,  is  soflciently  declared ;  it  is  vei^  oer> 
tain,  that  in  order  to  know^the  true  sense  of  the  contract,  attention  might 
principally  to  be  paid  to -the  words  of  him  who  promises  ;  ibr  he  volunta- 
rily binds  himself  by  his  words,  and  we  take  for  true  against  hun  whathe 
has  sufficiently  declared." 

It  is  provided  in  the  English  version  of  the  8th  aiticle  of  the  treaty, 
that  "  all  grants  of  land  made  before  the  24th  of  January  1818»  by 
his  catholic  majesty,  or  by  his  lawful  authoritiea  in  the  said  territories 
ceded  by  his  majesty  to  the  United  States,  shall  be  ratified  and  oonfimcd 
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to  tbe  .personsin  poisesmon  of  the  land  to  ttie  same  extent  that  the  tame 
grants  would  be  vdid^  ^Itc*'  This  is  the  obligation  imposed  by  the  coq^ 
tract,  aind  whioh,  in  good  faith,  she  is  bound  to  observe.  That  which  is 
sought  to  he  enforced  against  her,  is  written  in  a  language  which  she  did 
not  comprehend,  and  to  which  her  assent  was  never  given.  It  is  accord- 
ing to  the  translatioa  of  the  Spanish  version  of  the  eighth  article  of  the 
treaty,  <'  all  grants  of  land  made  by  his  catholic  majesty  or  by  his  lawful 
authorities,  before  the  24th  of  Januaiy  1818,  in  the  said  territovies  which 
his  majesty  cedes  to  the  United  States,  shall  remom  rat\fiedBxid  confirmed 
to  the  peiBOBs  wbo  are  in  possession  of  Mem,  in  the  same  manner,  dtc.'* 
The  term  <«  thpn"*  refers  to  the  '*grant$  of  land,'*  and  it  is  contended, 
that  the  United  States  arc  bound,  under  this  stipulation,  to  confirm 
the  grants  to  the  persons  in  possession  of  them  (the  grants),  instead  of 
the  persons  who  are  '*  in^possession  of  the  lands  ;"  accordii\g  to  the  ex- 
press stipulation  made  in  the  English  language.  If  thus  understood, 
they  are  separate  and  distinct  obligations  ;  they  impose  responsibilities 
essentially  difiTerent  firom  each  other.  The  United  States  are  not  bound 
by  both,  and  the  question  arises,  which  of  them  her  national  faith  is 
pledged  to  redeem  ?  She  can  only  be  required  to  execute  her  contract : 
her  contract  is  to  confirm  the  "  grants  of  land*'  to  the  persons  in  possess^ 
Ion  of  the  **  lands!*  and  not  to  confirm  the  grants  of  land  to  the  persons 
in  possession  of  the  grants  or  title  papers.  It  is  believed  to  be  a  rule  in 
diplomacy,  and  one  invariably  observed  by  all  civilized  nations,  to  nego- 
tiate  in  their  own  language,  and  to  be  bound  only  by  the  contract  ex- 
pressed in  that  language.  Jf  this  principle  be  correct,  then  it  is  obvious 
that  the  United  States  are  not  bound  to  confirm  the  grants  or  titles  to 
.the  persons  in  possession  of  "  them  ;**  but  to  confirm  the  grants  to  the  per- 
sons in  ** possession  of  the  land." 

The  eleventh  article  of  the  treaty  provides,  that  the  United  States  shall 
pay  to  our  merchants,  on  account  of  spoliations  committed  on  our  com- 
merce, a  sum  not  exceeding  five  millions  of  dollars.  This  obligation  is 
clearly  expressed  in  the  English  language,  and  shows  the  will  and  inten- 
tion of  the  negotiator,  by  which  the  nation  is  bound.  Suppose,  in  the 
Spanish  version  of  the  same  article,  when  translated  into  English,  it 
should  be  found,  that  the  stipulation  was  to  pay  the  five  millions  to  the 
lung  of  Spain,  would  any  one  seriously  contend  that  the  United  States 
are  bound  to  pay  this  money  to  the  king  of  Spain,  or  to  pay  it  to  any 
other  person,  or  in  any  other  manner  than^he  had  promised  to  pay  iti 
The  cases  are  parallel,  and  the  reasons  the  same.  The  government  has 
the  same  legal  right  in  a  controversy  with  individuals,  that  it  would  have 
in  a  controversy  with  a  foreign  nation,  and  Che  treaty  must  be  construed 
according  to  the  same  rules. 

There  are  other  reasons  why  the  English  version  of  the  treaty  should 
prevail,  and  be  in  force.  It  expresses,  beyond  doubt,  the  understanding 
and  intention  of  both  the  contracting  parties,  at  the  time  of  the  negotia- 
tion ;  as  is  fully  shown  by  the  following  extract  from  the  correspondence 
of  Mr  Adams,  Don  Onis  and  M.  de  Neuville.  £xec«*^*ve  Papers,  vol.  1, 
p.  40^68, 69;  1819,1820. 
vol*  Yin. — 4  p 
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«*  The  minutes  upon  the  eighth  article,  compared  with  the  draft  in  the 
project  of  Mr  de  Onis,  with  that  of  the  counter  project  by-  the  aecreUry 
of  state,  and  with  the  article  as  finally  expressed  in  the  treaty,  fhlly  ehi- 
cidate  the  understanding  of  the  parties,  that  the  grants  of  land  dated  before 
as  well  as  after  the  24th  of  January  1818,  were  annulled,  excepting  those 
upon  which  settlemente  had  been  commenced ;  the  completion  t>f  which 
had  been  prevented  by  the  circumstances  qf  Spain,  and  the  recent  revo- 
lutions in  Europe. 

**M.  de  Nenville*8 'particular  attention  is  requested  to  the  difference 
between  the  two  projected  articles,  because  it  will  recall  particularly  to  his 
remembrance  the  point  upon  which  the  discussion  concerning  this  aitide 
turned.  By  turning  to  the  written  memorandum  drawn  np  by  Mr  de 
Neuville  himself,  of  this  discussion,  he  will  perceive  that  he  has  noted 
that  Mr  de  Onis  insisted,  *  that  this  article'  could  not  be  varied  fh>m 
what  was  contained  in  the  chevalier's  project,  as  the  object  of  the  last 
clause  therein,  was  merely  to  save  the  honour  and  dignity  of  the  sov- 
ereignty of  his  catholic  majesty.' 

*'  It  was  then  observed  by  Mr  Adams,  that  the  honour  and  dignityof  bis 
catholic  majesty  would  be  saved  by  recognising  the  grants  prior  to  the 
24th  of  January,  as  '  valid  to  the  same  extent  as  they  were  binding  on 
his  catholic  majesty,'  and  he  agreed  to  accept  the  article  ss  drawn  by 
Mr  Onis,  with  this  explanation  (see  Mr  de  Neuville's  memorandum).  It 
was  on  this  occasion  that  Mr  de  Neuville  observed,  that  if  the  grants  prior 
to  January  24, 1818,  were  confirmed  only  to  the  same  extent  that  they 
were  binding  on  the  king  of  Spain,  there  were  many  (oiMjfde  grantees, 
of  long  standing,  in  actual  possession  of  their  grants,  and  having  actoally 
made  partial  settlements  upon  them,  but  who  had  been  prevented  by  the 
extraordinary  circumstances  in  which  Spain  had  been  situated,  and  the  revo- 
lutions in  Europe,  from  fulfilling  all  the  conditions  of  the  grants ;  that  it 
would  be  very  harsh  to  leave  these  persons  liable  to  a  forfeiture,  which 
might,  indeed,  in  rigour,  be  exacted  firom  them,  but  which  very  ctfrtainly 
never  would  be,  if  they  had  remained  underthe  Spanish  dominion.  R  will 
be  well  remembered  by  Mr  de  Neuville,  how  earnestly  he  insisted  upon  this 
equitable  suggestion,  and  how  strongly  he  disclaimed  for  Mr  Onis  every 
wish  or  intention  to  cover,  by  a  provision  for  such  persons,  any  ftandih' 
lent  grants.  And  it  was  then  observed  by'Mr  de  Neuville,  that  the  date 
assumed  of  24th  of  January  li918,  was  not  sufficient  for  guarding  against 
fraudulent  grants,  because  tlitey  might  be  easily  antedated.  It  was  with 
reference  to  these  suggestions  of  Mr  de  Neuville,  afterwards  again  stran- 
ousiy  urged  by  Mr  de  Onis,  that  the  article  was  finally  modified  as  it  now 
stands  in  the  treaty,  declaring  all  grants  subsequent  to  the  24th  of  Jano- 
ary  1818,  absolutely  null,  and  those  of  prior  date  valid  to  the  same  extent 
only,  that  they  would  have  been  binding  upon  the  king,  but  allowing  to 
bona  fide  grantees,  in  actual  possession,  and  having  commenced  settle 
ments^  but  who  had  been  prevented  by  the  late  circumstances  of  the- 
Spanish  nation  and  the  revolutions  in  Europe,  from  folfiUing  M  the  am- 
ditions  of  their  grants,  time  to  complete  them.  It  is  needless  to  obeervo^ 
that  as  these  incidents  do  not  apply  to  either  of  the  grants  to  Alafoa, 
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Panon,  Bo8tro»  or  Vargas,  neither  of  thooe  graois  is  oonfirmed:  hy  the 
tenor  of  tiie  article  as  it  stands ;  and  that  it  is  perfectly  immaterial  in 
that  lespectt  whether  they  were  dated  be&re  or  after  the  24th  of  Janu- 
ary 1818t  it  being  admitted  on  all  sides,  that  these  grants  were  not  binding 
upon  the  king,  confcnrmably  to  the  Spanish  laws.  The  terms  of  the  article 
accord  precisely  with  the  intentions  of  all  the  parties  to  the  negotiation 
and  the  signature  of  the  treaty.  If  the  dates  of  the  grants  are  subsequent 
to  the  24th  of  January  1818,  they  are  annulled  hf  the  date ;  if  prior  to 
tbat.^te,  they  are  null,  because  not  included  among  the  prior  grants 
confirmed." 

This  shows  the  sense  in  which  the  term  grant  was  expressed  and 
nnderstood  by  Don  Onis,  and  it  shows  the  persons  who  were  intended  to 
be  embraced  by  the  treaty.  It  was  not  those  persons  who  had  obtained 
conditional  grants,  who  held  '^them"  in  possession,  and  had  not  settled 
on,  or  even  seen  the  land  granted  to  them ;  but  bona  fide  grantees  of 
Umg  Mtandingt  in  aetual  poMiession  of  tkeir  grantt  and  having  aetuaUy 
made  partial  teUlementi  upon  tkenif  but  who  had  been  prevented  by 
the  eztraordinaiy  circumstances  in  which  Spain  had  been  situated,  and 
the  revolutions  in  Europe,  from  fulfilling  all  the  conditions  of  their  graAts. 

No  ona  can  read  this  correspondence  and  resist  the  conviction,  that  it 
was  the  intention  of  both  parties  to  the  negotiation,  to  provide  for  the 
confirmation  of  grants  to  the  persons  in  possession  ^f  the  land,  and  that 
by  the  possession  of  the  granti  was  meant  the  po$$€inon  of  the  land. 
To  use  the  expression  in  any  other  sense,  would  involve  an  absolute 
absurdity.  In  propriety  of  speech  we  could,  not  say,  that«a  person 
had.  actually  made  partial  settlements  upon  the  grants,  unless  we  under^ 
stand  by  the  term  grants,  the  lands  granted,  instead  of  the  title  papers. 
As  this  is  evidently  the  sense  in  which  it  was  understood  in  the  corres- 
pondence, we  may  paturally  infer,  that  the  same  terms  were  understood 
in  the  same  manner,  when  afterwards  adopted  by  the  same  parties  in  the 
treaty* 

The  letter  and  spirit  of  the  whole  of  the  eighth  article  of  the  treaty, 
both  in  the  English  and  Spanish  languages,  give  further  proof  that  saoh 
was  the  intention  pf  the  parties.  The  terms  of  the  treaty,  as  well  as 
the  laws  of  Spain,  to  which  we  have  already  invited  the  attention  of  the 
court,  show  that  the  grants  were  made  on  conditions  precedent.  These 
conditions  were,  that  the  grantees  should,  according  to  the  fourth  article 
of  the  regulations  of  1803,  found  at  page  1001  of  the  Land  Laws ;  take  pos- 
session of  and  cultivate  the  land  granted  to  them,  within  six  months  f'^om 
the  date  of  the  grant,  and  on  fiulure  to  do  so,  that  the  grant  should  be  void. 
Habitation  and  cultivation  being,  the  condition  required  by  the  laws  of 
Spain,  as  well  as  by  the  treaty ;  and  as  the  grantee  could  not  inhabit 
or  cultivate  without  being  in  possession  of  the  land,  it  is  self-evident  th^ 
the  treaty  required  tihe  claimant  to  have  been  in  possession  of  the  land, 
and  in  progress  with  the  performance  of  the  conditions  on  which  his  eon- 
iSimation  of  title  might  be  acquired. 

Except  in  the  few  cases  where  grants  were  made  for  military  ser- 
vices  under  the  royal  order  of  1815,  all  the  grants  legally  made  in  the 
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provinoe  of  Euft  Florida  were,  in  conmdeietfoii  «f  baUttlioii  tad  < 
TatioQ  to  be  performed  by  tb6  grantee.  UiidertliegoveiiiiiieBtof  l^am, 
those  persoofl  would  not  be  entitled  to  the  land  until  thej  pio?ed  a  per- 
formance of  aH  the  conditiOna  of  the  grant  The  treai^  placeathem  under 
the  government  of  the  United  States  on  the  same  conditions ;  aa4torsa7 
the  possession  of  the  title  papers  or  grants*  shall  be  sabstitntedibr  the 
possession,  habitation  and  cultivation  of  the  land,  required  no  less  bj  the 
treaty  than  by  the  laws  of  Spain^  is  to  defeat  both  the  treaty  and  the 
law,  and  to  confirm  titles  to  millions  of  kcres  of  land,  which,  under  the 
Spanish  government  would  never  have  been  eoiifirmed. 

There  is  now,  and  has  been  in  suit  in  the  courts  of  Florida,  more  than 
ten  times  the  quantity  of  land  to  which  confinfaed  titles  were  given  by  the 
Spanish  government,  and  where  the  daiuiiants  are  in  possession  of  the 
grants  or  title  papers,  without  ever  having  seen  the  land  which  they 
claim. 

The  conditions  imposed  by  the  laws  and  usages  of  Spain,  and  enlbroed 
by  the  treaty,  were  not,  that  the  claimant  should  have  possession  of  his 
grant  or  title  papers,  for  copies  of  those,  duly  certified,  were  always 
given  to  him  at  the  time  of  making  the  concession  ;  but  that  he  shocdd 
enter  into  possession  of  the  land,  should  cultivate  and  improve  k,  and 
make  it  his  home  for  four  years  at  least ;  to  entitle  him  to  a  grant  In  fee 
simple. 

The  truth  of  this  proposition*  is  fblly  shown  by  the'  fi>llowing  laws  of 
the  Indies,  found  at  page  968  of  the  Land  Laws:  **  to  those  who  shall  have 
lands  and  lots  in  the  new  settlement  of  any^  province,  there  shall  not  be 
granted  or  distributed  any  lands  in  another  province,  unless  they  shall 
have  left  their  first  residencOi  'and  proceeded  to  reside  in  the  new  settle- 
ment,  ejceept  they  ihaU  have  continued  the  four  yemn,  neceesmry  to 
acquire  property  in  the  landSf  &c. ;"  '*  and'we  declare  the  allotment  of 
lands  made  contrary  to  this  our  law,  to  be  null."  A»  a  forther  evidence 
that  the  conditions  required  to  be  performed  by  the  treaty,  were  poesess- 
i<Hi,  habitation  and  cultivation,  the  court  is  respectlblly  referred  to  law 
If  title  12,  book  4,  2d  toI.  of  the  Laws  of  the  Indies,  a  translation  of 
which  is  found  at  page  067  of  the  Land  Laws,  which  provides,  that  ^«  after 
a  residence  in  those  settlements  (referring  to  the  settlements  requiied  by 
Uie  preceding  part  of  the  same  laws  to  be  made  on  the  land  by  the 
grantees)  for  four  yean,  and  labour  therein,  we  grant  them  power  there- 
after to  sell  their  possessions,  oil  dispose  of  them  at  pleasure,  as  their 
own  property." 

We  have  ahready  shown  by  tue  royal  order  of  1814,  that  these  and 
other  laws  containing  the  same  provisional  were  in  force  in  Florida. 
That  until  after  the  receipt  of  the  royal  order  of  1814,  ten  years'  habita- 
tion and  cultivation  were  invariably  required,  before  the  grantee  could 
acquire  a  title  to  the  land  in  full  property.  That  in  the  year  1815,  ac- 
cording to  the  atatement  of  Entralgo,  notary  of  government,  found  at 
page  250  of  White's  Compilation,  governor  Kicdelan  altered  the  regda- 
tions  of  governor  White,  of  the  year  1803,  which  required  ten  yeam' 
habitation  and  cultivation,  and  **  granted  lands  under  the  single  drciun- 
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stance,  that  wlien  the  granteei  proved  that  they  hoi  cleared  them,  huUt 
houseSf  fences  and  other  thinge  neceseary  for  the  impronement  of  a 
pUmtationf  the  title  of  proprietorship  should  b^  delivered  to  them."  this 
appears  to  have  been  the  custom  ever  after*  until  1818..  Entralgo  states, 
that  this  alteration  was  made  at  the.  discretion  of.  governor  Kindelan; 
hot  the  court  will  perceive  from  the  time  when  the  alteration  was  made, 
thai  it  was  under  the  royal  order  of  the  8th  of  June  1814,  addnessed  to 
the  governor  of  St  Augustine  (the  same  Sebastian  Kindelan)  who  made 
the  alteration,  commanding  him  to  obey  the  laws  of  the  Indias  and  the 
royal  order  of  1754  in  all  things  relative  to  the  distribution  of  lands. 
This^  royal. order  shows,  not  only  that  the  laws,,  above  referred  to,  were 
IB  force  in  East  Florida,  but  it  shows  the  limited  discretion  of  tiie  gov- 
erUmr ;  and  the  laws  themselves  show  the  limited  power  conferred  on  him 
in  making  grants  of  land. 

In  the  case  of  Percheman,  7  Peters,  page  87,  the  court  remarked, 
*^had  Florida  changed  its  sovereignty  by  an  act  containing  no  stipulation 
respecting  the  property  of  individuals,  the  right  of  property  in  all  those 
wba  became  subjects  or  citizens  of  the  new  government,  would  have  been 
unaffbcted  by  the  change."  This  just  and  equitable  principle  is  not  con- 
troverted by  the  counsel  for  the  United  States ;  on  the  contrary,  it  is  that 
for  which  they  contend.  We  received  the  people  of  the  ceded  territoij 
with  the  same  *<  rifrht  of  property"  and  none  other  than  that  which 
they  possessed  under  the  former  government.  And  the  question  arises, 
what  is  the  nature  of  that  right  ?  This  court  has  ever  decided  th^t  the 
right  of  property  in  must  be  determined  by  the  laws  of  the  country 

where  the  land  is  situated.  The  law,  therefore,  must  be  produced,  and 
by  the  law  individual- rights  must  be  determined.  We  have  already  re- 
ferred the  court  to  the  laws  of  Spain,-and  we  have  endeavoured  to  show 
from  those  laws,  that  no  grants  of  land  in  Florida,  other  than  those  author- 
ised  for  military  services  by  the  toyal  order  of  1815,  could  have  been  made, 
except  in  proportion  to  the  ability  of  the  grantee  to  cultivate  and  improve 
theim,  and  on  condition  of  actual  habitation  and  cultivation.  We  have 
endeavoured  to  show  by  those  laws,  and  we  think  not  without  success, 
that  no  **  right  of  property**  in  land  was  conferred  on  the  grantee, 
unty  after  the  performance  of  all  the  conditions  of  the  grant,  on.proof  of 
which,  a  title  in- full  property  or  <*  real  title,*'  divesting  the  crown  of  the 
fbOf  waS'  made  out  and  executed  under  the  hand  and  seal  of  the  proper 
officer,  and  delivered  to  the  grantee.  The  grant  or  concession  given  in 
the  first  instance,  was  ever  on  conditions  precedent,  leaving  the  fee  still 
in  the  crown,  and  not  to  be  divested  until  after  the  performance  of  all  the 
conditions.  We  have  shown  that  the  practice  of  the  province  conformed 
to  these  laws,  at  leaist  until  the  year  1816,  without  the  least  variation  ; 
that  it  was  continued  aft^  that  time  until  October  1818  (see  White's 
Compilation,  page  250),  which  creates  the  strongest  presumption  against 
the  validity  of  any  grant  not  made  in  conformity  to  those  laws,  and  the 
long  continued  practice  under  them :  a  presumption  only  to  be  rebutted 
by  producing  the  authority  of  the  officer  by  whom  the  grant  is  alleged  to 
have  been  made,  not  in  conformity  with  that  practice. 
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With  this  understandiDg  of  the  laws  of  Spain,  and  the  iinvazied.iini€tiee 
of  the  provincial  government  under  those  laws,  until  after  Don  Onis  had 
been  commissioned  by  the  Jsing  of  Spain,  to  negotiate  with  tbs  American 
government  for  the  cession  of  the  Floridas,  we  cannot  be  at  a  loss  in 
understanding  what  was  ceded  to  the  United  States,  and  what  is  meant 
b^  the  term  **  vacant  lands**  in  the  second  article  of  the  treaty.  The 
term  **  vacant  lands"  is  well  understood  to  mean  the  lands  of  the  crown.. 
Law  14,  title  14,  book  4,  voL  2,  page  42  of  the  Laws  of  the  Indies,  a  trans- 
lation  of  which  is  found  at  969  of  the  Land  Laws,  declares  **  that  all  lands 
and  soil  that  have  not  been  granted  away  by  the  kings  or  predecessors  or 
by  us  in  our  name,  belong  to  our  patrimony  and  royal  crown." 

No  land  or  soil  was  granted  in  cases  of  imperfect  titles,  where  the  right 
of  property  and  of  soil  was  withheld  until  after  the  performance  of  the 
conditions  prescribed  by  law,  and  the  lands  in  all  such  cases  were  vacant 
lands,  and  passed  to  the  United  States ;  but  the  claimant  came  with  the 
lands  under  this  government,  with  the  same  right  to  consummate  his 
title  by  «  performance  of  the  conditions  imposed  by  law,  that  he  bad  under 
the  government  of  Spain.  According  to  Uie  decision  of  this  court  in  the 
cose  of  Percheman»  page  87,  without  the  stipulated  protection  of  the 
treaty,  his  right  of  property  would  **  have  been  unaffected  by  the  change.** 
*.*  It  would  have  remained  the  same  as  under  the  former  govemmeni.** 
It  does  remain  the  same  as  it  was  under  the  former  government,  by  the 
eighth  article  of  the  treaty,  which  provides,  that  such  claims  shall  be  rati- 
fied and  confirmed  to  the  persons  in  possession  of  the  land^  to  the  same 
extent  that  the  same  grants  would  have  been  valid  if  the  territories  had 
remained  under  the  dominion  of  his  catholic  majesty.**  Th^^fee  not  hav- 
ing vested  in  the  grantee  before  the  treaty,  it  must  have  passed  to  the 
United  States  as  vacant  land  charged  with  the  incipient  right  of  the 
claimant,  under  an  obligation  to  perfect  that  right,  and  convey  the  estate 
in  foe  simple,  after  the  performance  of  the  conditions  ;  or  the  fee  is  still 
in  the  crown  of  Spain.  Nor  is  this  view  of  the  subject  changed  in  the 
smallest  degree  by  the  enumeration  of  what  is  ceded  in  thOiSecond  arti- 
cle ;  **  the  adjacent  islands  dependent  on  said  provinces,  all  public  lots 
and  squares,  vacant  lands,  public  edifices,  fortifications,  barracks,  and 
other  buildings  that  are  not  private  property.*'  It  never  has  been 
contended  that  private  property  was  conveyed  by  the  treaty.  The  king 
professes  to  cede  only  that  which  belonged  to  him,  and  the  government 
claims  nothing  more.  Private  property  reserved  in  the  enumeration, 
refbrs  not  to  vacant  lands,  public  tots  and  squares,  public  edifices^  forti- 
fications and  barracks ;  these,  from  their  very  terms,  show  that  they  wers 
not  private  property ;  that  they  were  public  property,  or  property  of  the 
crown.  But  '<  private  property"  refers  to  *«  buildings."  The  king  oeded 
all  that  he  had,  either  of  soil  or  sovereignty,  and  among  other  things, 
*'  aU  huUding^*  that  were  not  **  private  property** 

In  the  case  of  Percheman,  6  Peters*s  Rep.  88,  the  coait,  in  remark- 
ing on  the  difibrence  between  the  English  and  Spanish  versions  of  the 
eighth  article  of  the  treaty,  observe,  <*  if  the  English  and  Spanish  parts 
ean,  without  violence  be  made  to  agree,  that  constmction  which  estaMishti 
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this  conibnnity  ou^ht  to  prevtil/'  From  what  we  bave  ^ready  obaerved 
on  the  Bubject»  it  will  be  Bhown  that  this  conformity  of  constraction  may 
be  given  in  all  points  presented  under  that  articloi  which  affect  materially 
the  interest  of  the  parties.  We  make  this  qaalification*  because  we 
deem  it  quite  unimportant,  whether  the  complete  grants,  executed  with 
all  the  legal  formality  necessary  to  convey  the  fee  in  the  land,  be  consid- 
ered as  ratified  and  confirmed  by  the  action  of  the  treaty,  or  whether  the 
treaty  requires  them  to  be  confirmed.  In  either  case,  if  the  grant  was 
made  before  the  24th  of  January,  1818,  by  his  catholic  majesty  or  his  law- 
ful authority,  the  land  was  private  property  at  the  date  of  the  treaty,  and 
the  government  has  no  interest  in  it.  And  in  neither  case  can  the  right 
of  inquiry  be  denied,  whether  the  officer  had  power  to  make  the  grant, 
Thi3  is  the  first  question  presented  in  every  case,  and  if  the  court  is  sat- 
isfied  that  the  power  has  been  legally  exercised,  it  must  give  a  decree  of 
confirmation ;  and  if  it  be  not  satisfied,  the  claim  must  be  rejected. 

Rut  the  other  technical  variance  suggested,  is  of  a  more  important 
character ;  and  which,  if  not  reconciled,  must  operate  with  peculiar  injus- 
tice to  the  government,  and  defeat  the  spirit  and  design  of  the  6th  arti- 
cle as  expressed  in  both  languages.  That  article  was  intended  to  save 
the  validity  of  grants  made  by  the  government  of  Spain,  to  the  same 
intent  and  no  further  than  the  same  grants  would  have  been  valid  under 
that  government,  if  Florida  had  not  passed  under  the  dominion  of  the 
United  States.  The  English  version  requires  a  confirmation  to  that  ex- 
tent, to  the  persons  in  posieBsion  of  the  land;  the  Spanish  version 
requires  a  confirmation  to  the  same  extent,  to  the  persons  in  possetsion 
of  the  grante.  By  considering  the  term  grants,  as  signifying  the  land 
granted,  as  it  was  most  certainly  considered  by  the  negotiators  of  the 
treaty,  as  shown  by  their  correspondence,  then  the  English  and  Spanish 
versions  of  the  treaty  will  correspond  with  each  other,  and  impose  the 
same  obligation  on  the  government  of  the  United  States.  Both  will 
require  the  confirmation  of  grants  made  by  his  catholic  majesty  or  his 
lawful  authorities  to  the  same  extent  that  they  would  have  been  valid 
under  the  former  government.  If,  however,  we  construe  the  **  possess 
ion  of  the  grants*'  to  be  the  mere  possession  or  custody  of  the  title  papere 
as  contended,  then  the  grants  must  be  confirmed  to  a  greater  extent  than 
they  would  have  been  valid  under  the  former  government.  The  treaty, 
in  requiring  the  performance  of  conditions,  evidently  contemplates  the 
conditions  prescribed  by  the  laws  of  Spain,  and  the  performance  of  which 
must  have  been  precedent  to  an  estate  in  land.  Those  conditions  were 
not,  as  we  have  shown,  the  possession  of  the  grants^  unless  we  understand 
by  that  term  the  possession  of  the  land  granttd.  It  was  not  one  of  the 
conditions  that  the  claimant  should  be  in  possession  of  the  title  papers, 
but  that  he  should  be  in  the  actual  occupancy  and  cultivation  of  the  land. 
In  common  speech,  the  term  grant,  is  a  figurative  expression,  from  which, 
in  one  sense,  we  understand  the  land  granted ;  nothing  is  more  common, 
and  nothing  better  understood ;  and  the  sense  in  which  it  is  intended- to 
be  regarded,  is  to  be  sought  in  the  expressions  with  which  it  is  associated. 
On  thie  subject,  Vattel,  at 'p.  816^  sec.  978,  remarks,  '<  there  are  figunu 
live  expreseipfi*.  become  so  fhmiliar  in  the  common  use  of  laoguage^  that 
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they  take  place  on  s  thousand  occaaions  of  the  proper  tennty  so  thative 
ought  to  take  them  in  a  fi|[uratiye  sense,  without  paying  any  attention  to 
the  oripnal,  proper  and  more  direct  iignification.  The  HAjwt  of'  tie 
^course  sufficiently  Indieaiei  the$eh$e  ih«A  $hmM  hegitem  to  themJ* 
According  to  this  rule  of  interpretation,  the  po$$es»um  of  the  grmU  in 
the  Spanish  version  of  the  eighth  article  of  the  treaty  can,  without  **riom 
lence/*  be  construed  to  ^agree  and  correspond  with  the  poasesaioQ  of  the 
land  granted,  as  expressed  in  the  English  version  of  the  same  artide. 
''  The  subject  of  discourse,*'  as  expressed  in  that  article,  in  both  lan- 
guages, snows  this  to  have  been  the  sense  in  which  it  was  understood. 
The  condition  required  to  be  performed  by  both,  was  habitation  and  cul- 
tivation. Actual  possession  of  the  land  v^as  an  essentiil  prerequisite  to 
habitation  and  cultivation.  If  we  dispense  with  the  fint,  we  eaanot 
require  the  second,  although  it  constitutes  the  entire  condition  required 
by  the  language  of  both  the  contracting  parties,  and  without  the  perfoim- 
ance  of  which,  both  declare  the  grant  to  be  null  and  void.  If  we  reject 
this  interpretation,  then  we  depart  from  all  the  weU  established  rules  of 
construction,  we  do  not  arrive  et  the  intention  and  understanding  of  the 
parties  from' what  they  have  said  on  the  subject ;-  but  we  take  one  iso- 
lated expression  of  one  of  the  parties,  and  give  it  a  meaning  by  whieh  the 
whole  force  and  character  of  the  contract  are  perverted.  If  we  oonstne 
the  term,  possession  of  the  grant,  in  the  translation  from  the  Spanish 
version  of  the  8th  article,  to  mean  the  possession  of  the  title  pepen, 
then  that  term  not  only  defeats  the  stipulation  of  the-  Enj^iah  version, 
which  requires  the  possession  of  the  land,  but  it  desUoys  the  epiiit  and 
letler  of  the  residue  of  the  article,  in  the  language  in.  which  it  is  written. 

The  interpretation  for  which  we  contend,  restores  harmony  and  eor- 
respondence  between  the  Spanish  and  English  versions  of  the  8th  article 
of  the  treaty,  and  agrees  with  the  letter  and  spirit  of  both.  >  We  believe 
it  will  be  adopted  by  the  court,  and  that  in  aU  cases  in  which  the  crown 
of  Spain  had  not  been  divested  of  the  fee,  by  a  grant  in  fee  simplet  made 
by  his  catholic  majesty  in  his  htwfiU  euf  Aerify,  the  first  inquiry  win  ho, 
was  the  party  in  possession  of  the  land  at  the  time  contemplated  by  the 
*  treaty ;  and  secondly,  has  he  performed  all  the  conditions  required  by 
the  treaty  and  the  laws  of  Spain?  if  he  has,  his  title  must  be  confiimed, 
if  not,  it  must  be  rejected. 

When  the  party  b&d  acquired  a  perfect  title,,  after  the  perform^ioe  of 
all  the  conditions  expressed  or  implied,  the  laws  of  Spain  did  not  require 
him  to  remain  in  possession.  The  land  was  his  in  full  property,  and 
he  could  do  with  it  as  he  thought  proper.  The  treaty  requires  no  i 
than  was  required  by  the  laws  of  Spain,  aYid  the  United  Statea 
no  more  than  is  required  by  the  treaty^  The  law  and  the  treaty  are  the 
tests  by  which  the  rights  of  the  United  Statea,  and  the  rights  of  her 
adopted  citizens  are  to  be  determined.  The  court  will  administer  Ihe 
law,  and  the  law  will  dispense  justice. 

But  if  the  fixed  and  sUble  principles  of  the  law  are  to  yield  to  the 
vB|;ue  and  uncertdn  presumption  drawn  from  the  exercise  of  power 
unknown  to  the  law ;  if  we  are  to  presume  the  law  to  which  we  have 
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referred  the  court,  repealed,  because  the  act  of  the  office  is  cootrary  to 
the  law ;  if  we  are  to  presume  the  existence  of  other  laws,  iu  order  to 
sustain  the  exercise  of  the  grauting  power:  then  the  law  may  not  be 
adnunbtered,  and  justice  may  not  be  done.  If  the  law,  as  known  and 
understood,  commands  one  thing,  and  another  be  done,  apparently  con- 
trary to  law,  we  ask  whether  the  natural  presumption  arising  ftom  such 
premises,  be  not  in  favour  of  the  supremacy  of  the  law,  and  against  the 
validity  of  the  acti  If  it  be  as  we  believe  it  is,  we  respectfully  submit 
to  the  court,  .whether  both  the  presumption  and  the  law  be  not  opposed 
to  the  claim*  of  each  of  the  present  petitioners.  We  further  most 
respectfully  ask  of  the  court,  whether  the  royal  order  of  1790,  which 
constituted  the  only  authority,  and  under  which  all  grants  professed 
to  have  been  made,  except  those  lor  military  services,  and  which  autho- 
rized "grants  of  land  to  be  lAade  in  proportion  to  the  u>orking  handg 
each  family  may  have"  will  authorize  a  grant  for  fifteen,  twenty,  and 
twenty-six  thousand  acres  of  land,  when  the  petitioners,  by  their  own 
showing,  prove  that  the  grants  were  not  made  **  in  proportion  to  the 
working  hand$  they  had,**  And  we  ask,  whether  any  other  authority 
save  th  apparently  illegal  act  of  the  officer  making  the  grant,  has  been 
produced  in  favour  of  the  claims  presented,  and  professing  to  have  been 
made  under  this  royal  order  1 

We  make  the  same  inquiry  with  regard  to  the  claims  presented  for 
military  services,  all  of  which  expressly  profbss  tp  have  been  made  under 
the  Iroyal  order  of  the  29th  of  March  1815,  which  appears  to  have  been 
tl^e  only  authority  delegated  by  the  king  for  that  purpose,  and  we  ask, 
whether  the  provisions  of  this  order,  which  effectually  linxits  the  exercise 
of  the  granting  power  in  favour  of  the  soldiers  of  the  three  companies  of - 
white  militia,  of  the  city  of  St  Augustine,  and  the  married  officers  and 
soldiers  of  the  third  battalion  of  Cuba,  can  be  extended  so  as  to  include 
persons,  who,  by  theiir  own  showing,  prove  beyond  the  existence  of 
doubt,  that  they  were  not  soldiers,  or  married  officers  of  either  of  those 
corps?  And  we  ask  whether  the  royal  order,  providing  in  express  terms 
for  a  grant  of  only  *'  a  certain  quantity  of  land  as  established  by  regulation 
in  this  province,  agreeably  to  the  number  of  persons  composing  each 
fiunily,"  can  be  so  coDstrued  as  to  confer  authority  on  the  governor  of 
the  province  to  grant  tweuty-five  thousand  acres  of  land  to  one  not 
embraced  in  this  royal  order,  and  who  show4i  that  he  did  not  receive  the 
giant  agreeably  to  the  number  ^of  persons  composing  his  family,  and 
according  to  the  quantity  established  by  regulations  in  this  province  ? 
The  regulation  referred  to  is  found  at  page  1001  of  the  Land  Laws,  and 
anlhorizes  a  grant  of  fifty  acres  of  land  to  each  head  of  a  family,  and 
twenty-five  acres  tor  each  child  or  slave  above  the  age  of  sixteen  years, 
and  fifteen  acres  for  each  child  or  slave  between  the  age  of^eight  and 
sixteen  years.  To  have  authorized  a  grant  of  land  for  twenty-five  thou- 
sand acres  under  the  royal  order  of  1790*  and  1615,  the  family  of  the 
grantee  must  have  consisted  of  nine  hundred  and  ninety-eight  persone 
abowe  the  age  qfeixteen  yeare.  This  extraordinary  possession  is  a  fact. 
in  the  ahsenoe  of  aU  proof  whkh  cannot  be  presumed,  to  sustain  the 
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granting  power,  Whith  ftppean,  independently  of  tbis,  ta  h^re  been 
illegally  exercised.  The  royd  order  of  1815,  pro^tee  tbat  the  regulation 
of  the  province  to  which  it  refen,  woe  in  force,  and  must  have  continued 
in  force,  as  long  as  the  royal  order  by  which  it  was  adopted,  for  it  became, 
and  by  adoption  constituted  an  essential  part  of  that  order.  The  grants 
themselves,  by  referring  to  this  royal  order  as  the  source  of  power  under 
which  they  were  made,  prove  that  it  was  iiv  force  at  their  respective 
datea,  and  that  the  governor  who  made  the  grant,  considered  that  be  had 
neither  power  nor  discretion  beyond  that  conferred  by  this  order  to  make 
a  grant  for  military  services.  This  proves,  most  conclusively,  that  no 
other  law,  ordinance,  or  royal  order  could  have  been  in  force  at  the 
same  time,  inconsistent  with  the  provisions  of  the  royal  order  of  1815. 
The  same  remarks  are  applicable  to  the  royal  order  of  1790,  ^d  the 
same  results  ensue.  The  court  will  find,  on  examination,  that  each  of 
the  grants  refer  to  one  or  the  other  of  these  royal  orders  as  constituting 
'the  power  of  (he  governor  to  make  the  grant.  His  express  reliance  on 
this  source  of  power  repels  the  presumntion  that  these  orders  were  re- 
pealed,  or  that  there  were  other  grants  of  power  which  he  might  legiti. 
mately  have  exercised.  We  have  then  the  evidence  of  governor 
Ooppinger  himself  to  proves  that  th^se  royal  orders  were  in  force ;  that 
in  making  the  grants  he  acted  un'der  them:  and  if,  according  to  the 
ordinary  rules  of -construction,  these  royal  orders  do  not  sustain  the 
authority. of  the  governor  in  making  the  grant ;  then  it  must  follow,  that 
they  were  made  without  authority,  and  are  therefore  void. 

In  the  case  of  Soulard  and  others,  the  court  observed,  it  was  impor- 
tant, in  order  to  make  a  satisfactory  decision  of  the  case,  that  the  power 
of  the  officer  to  make  the  grant,  should  be  produced.  That  case  has 
been  postponed  three  years,  for  the  production  of  this  authority.  The 
cases  now  under  consideration  have  been  pressed  on  the  court  by  the 
learned  counsel  of  the  petitioners,  and  a  decision  required.  If,  after  the 
unremitted  researches  often  years,  with  all  the  facilities  and  assistance 
given  by  the  government,  they  have  been  unable  to  find  the  least  autho- 
rity for  making  grants  of  this  magnitude,  and  they  still  persist  in  having 
a  decision,  it  would  seem  that  the  decision  should  be  against  the  validity 
of  the  grants. 

The  time  when  made,  no  less  than  the  quantity  of  the  land  embraced 
in  the  grant,  and  the  persons  to  whom  they  were  made,r  all  concur  in 
creating  a  presumption  of  fraud  designed  against  this  government  They 
were  made  in  anticipation  of  the  transfer  of  the  province  to  the  United 
States.  They  were  made  about  the  same  timo  with  those  of  the  duke  of 
Alagon  and  others,  which  Don  Onis  admits  were  fraudulent  and  a  dis- 
grace to  his  country.  When  we  have  detected  the  fraudulent  design  of 
the  monarch  himself,  in  exercising  the  granting  power ;  when  we  have 
compelled  him  to  revoke  the  grants  which  he  had  fVaudulently  made; 
can  we  give  greater  faith  and  credit  to  the  acts  of  his  subordinate  officers 
than  we  give  to  his,  ^nd  greater  than  we  are  required,  by  the  treaty,  to 
give  to  the  requisitions  of  the  laws  and  ordinances  of  Spain  1 

The  court  will  find,, on  examinatiout  that  Den  Onis  was  commitsioned 


APPENDIX.  788 

* 

by  the  king  to  negotiate  with  the  American  government,  in  September 
1810.  And  it  will  find,  by  an  examination  of  the  transcript  fVom  the 
archives  of  East  Florida,  that  there  was  near  ten  times  th6  quantity  of 
land  grantsd  in  the  year  1817,  and  from  that  time  until  the  year  18:21, 
that  had  been  granted,  previously,  during  the  whole  period  of  the  occu- 
pation of  that  province  by  Spain,  commencing  in  the  year  1783. 

The  position  taken  by  the  learned  counsel,  in  the  several  cases  now 
before  the  court,  is  worthy  of  remark.  He  says,  **  the  grantees  whose 
names  are  herein  stated,  and  whose  cases  are  now  before  the  court,  did 
not  belong  to  either  of  the  corps  mentioned  ;  and  in  referring  to  that 
article  as  one  of  the  motives  for  giving  the  grants  only  intended  to  indi« 
cate  the  royal  sanction  to  gifts  of  lands  to  soldiers  for  their  fidelity  in 
the  recent  insurrection. 

It  does  not  say  that  his  majesty  forbids  his  governors  to  grant  to  any 
other  portio^  of  his  loyal  and  ikithful  subjects ;  it  does  not  limit  the 
quantity,  nor  indicate  the  royal  will  that  no  larger  quantity  shall  be  given 
to  those  who  suffered  losses,  advanced  money,  or  rendered  distinguished 
services.  The  recitation  therefore  in  thes^  grants  that,  "whereas  his 
majesty  has  been  pleased  to  grant  the  favours  and  gratifications  proposed 
by  governor  Kindelan  to  certain  officers  and  soldiers,  -.n  land,"  doeto  not 
change  that  pre-existing  power  under  the  laws  of  Spain,  nor  confine  it 
to  that  class  of  subjects  alone. 

It  will  not  be  denied  that  those  embraced  by  the  royal  order,  are 
restricted  by  its  provisions,  and  that  they  are  entitled  to  no  more  land 
than  the  order  authorizes  to  be  granted  to  them. 

Now,  if  the  learned  counsel  is  correct  in  his  conclusions,  what  an 
unparalleled  instance  of  injustice  and  inconsistercy  is  presented  by  the 
royal  order  of  1815!  The  claimants  under  the  provisions  of  that  order 
are  admitted  not  to  be  embraced  by  the  same,  and  it  is,  therefore,  con-  ' 
tended  that  they  are  not  restricted  to  the  quantity  which  the  order 
authorises  to  be  granted  for  military  services.  It  is  further  argued,  that 
the  governor  had  unlimited  power  before  the  date  Of  the  order,  although 
BO  snch  power  has  been  shown,  and 'yet  he  has  requested  grants  to  be 
made  to  the  gallant  officers  and  soldiers  who  served  in  a  protracted  and 
harassing  siege,  for  a  few  acres  of  land  only,  when,  without  the  order, 
he  might  in  his  own  discretion  have  rewarded  each  according  to  his 
merit,  by  giving. him  such  quantity  of  land  as  he  thought  proper.  The 
natural  conclusion  resulting  from  these  erroneous  premises,  is,  that  in 
consequence  of  the  fidelity,  gallantry  and  patriotism  of  those  who  ren- 
dered important  services  during  the  siege,  the  governor  made  a  suggestion 
by  which  his  power  to  reward  them  was  restricted;  and  that  they  are 
therefore  entitled  to  a  less  reward  than  others  who  rendered  less  im- 
portant services.  This  proposition,  we  think,  involves  an  absolute 
a6!»iirdityt  and  cannot  be  sustained  by  the  court.  It  is  evident  there  was 
-no  po*»er  vested  in  the  governor  before  the  date  of  the  royal  order  of 
1815,  to  grant  lands  for  military  services.  If  that  unlimited  power  ex- 
isted before,  why  should  it  have  been  restricted  I  Why  should  the  sol. 
diers  of  the  three  companies  of  militia  of  the  city  of  St  Augustine,  and 
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the  married  offioen  and  aoldien  of  the  ihitd  battalion  of  Cuba,  hj  royal 
order,  be  denied  the  aame  reward,  which,  it  is  contended,  the  govenor 
bad  power,  both  before  and  after  the  order,  to  bestow  on  others ;  par« 
ticul&rly  when  the  order  professes  to  grant  a  reward  for  their  fidelity, 
and  not  to  deprive  them  of  a  bounty,  which,  before  the  date  of  the 
order,  they  might  have  received  under  the  power  of  the  governor? 
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venus  I     Ctrciwf  Court  of  the  XJntted  States. 

P.TEE.AIIDGEIGO.        l  In  Equity. 


OPINION  OP  JUDGE  «OPKINSON. 

It  is  not  necowpiy,  at  this  tisie,  to  set  forth  all  the  details  contained 
in  the  bill  of  complaint.  It  is  sufficient,  for  the  present  purpose,  to  say, 
that  the  complainants  claim  to  have  a  copyright,  under  the  statutes  of 
the  United  States,  or  by  the  common  law  thereof,  in  and  to  the  twelve 
books  or  volumes  of  the  reports  of  cases  argued  and  adjudged  in  the  su- 
preme court  of  the  United  States,  commonly  known  as  Wheaton*8  Re- 
ports ;  and  they  charge,  that  the  defendants  have  violated  their  rights  by 
printing  and  publishing  a  certain  book  or  books,  entitled  Condensed 
Reports  of  Cases  in  tlie  Supreme  Court  of  the  United  States :  in  consid. 
oration  whereof,  the  complainants  pray,  among  other  things,  that  the 
defendants  may  be  restrained  from  Uie  further  threatening  to  print  and 
publish,  and  from  the  further  printing,  publishing  and  selling,  or  exposing 
to  sale  the  slud  Condensed  Reports ;  that  they  may  be  decreed  to  account 
and  pay  to  the  complainants  what  shall  be  found  coming  to  them  ;  and 
generally  for  further  relief,  ditc. 

The  defendant,  R.  Peters,  denies  that  the  book  called  Condensed  Re- 
ports is  any  violation  of  the  complainants'  rights ;  he  further  denies^  that 
the  Condensed  Reports  contain  any  thing  that  is  the  exclusive  property 
of  the  complainants,  or  which,  being  also  in  Wheaton's  Reports,  is  sus- 
ceptible  of  being  made  the  subject  of  literary  property.  He  further  avers, 
that  by  an  act  of  congress,  passed  on  the  Slst  of  May  179(),  it  is  enacted, 
that  no  person  shall  be  entitled  to  the  benefit  thereof,  unless  he  shall  de- 
posit a  printed  copy  of  the  title  of  his  book  in  the  clerk's  office  of  the 
dis».ict  where  he  shall  reside  ;  shall  publish  it  in  one  or  morcncwflpaiters 
for  four  weeks ;  and  shall,  within  six  months  aflcr  the  publishing  thereof, 
deJiver  or  caimo  to  bo  delitered  :to  the  sccrotary  of  state  a  copy  of  the 
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same,  lo  be  preserved  in  bis  office.    He  calls  fbr  proof  firom  the  com- 
plainants that  these  fequisites  of  the  act  have  been  complied  with. 

.In  the  bill,  as  well  as  .the  answers,  many  circumstances  are  set  forth 
which  it  is  not  necessary  to  repeat.  Connecting  the  pleadings  with  the 
argument  of  the  ctosc,  itmny  be  grneraily  slated,  that  tlic  complainants 
claim  a  copyright  inthv  twelve  volumes  of  Wh^aton's  Rciiortti,  under 
the  statutes  of  the  United  States  and  at  common  law.  Tiie  defendants 
deny  that  their  book  is  a  violation  of  the  complainants'  rights,  if  they 
have  any,  in  Wheatoo's  Reports.  They  further  deny,  that  they  have 
any  such  right,  because  they  have  not  performed  the  requisites  of  the  acts 
of  congress  of  the  United  States  on  the  subject  of  copyrights ;  becasse 
there  is  no  common  law  copyright  in  the  United  States;  and  because 
Wheaton's  Reports  is  not  a  work  entitled  to  the  benefit  of  copyright, 
either  by  the  statutes  or  by  the  common  law. 

I  shall  first  consider  the  complainants'  right  under  a  statute  of  the 
United  States.  The  deficiency  in  their  title  most  relied  ^ipon  is,,  that 
they  did  not,  according' to  the  requisition  of  the  fourth  section  of  the  act 
of  1790,  deliver  or  cause  to  be  delivered  to  the  secretary  of  state  a  copy 
of  their  book,  to  be  preserved  in  his  office :  other  omissions  as  to  some  of 
the  volumes  are  also  alleged. 

The  question  is,  whether  this  injunction  or  direction  to  an  author  of  a 
work  seeking  to  obtain  a  copyright  for  it,  is  an  essential  part  of  his  title* 
so  that  he  cannot  cl^m  the  benefit  of  the  act  unless  he  has  complied  with 
iti  This  is  not  a  new  question  in  this  court.  It  arose  in  the  case  of 
Ewer  V.  Coze,  decided  in  1824,  on  the  construction  of  the  third  section 
of  the  law  of  1790,  which  stands,  in  this  respect,  on  the  same  footing 
with  the  fourth  section  of  the  same  act,  now  under  consideration.  In 
that  case  the  fact  was  admitted  by  the  plaintiff,  that  a  copy  of  the  record 
of  the  title  of  his  work  bad  not  been  published  as  the  acts  of  congress 
required,  but  insisted  that  it  was  not  necessary  to  vest  a  copyright  in  the 
proprietor  of  the  work.  In  that  case,  therefore,  the  mere  question  of  law 
was  presented  to  the  court,  on  the  construction  of  the  acta  of  congress. 
In  the  case  now  before  the  court,  the  fact,  as  well  as  the  law,  has 
been  a  subject  of  controversy  between  the  psjties;  and  the  complainants 
have  endeavoured  to  show  by  evidence,  that  they  have  complied  with 
the  terms  and  directions  of  the  section  of  law  in  question.  This  qoes* 
tion  of  fact  must  bo  first  disposed  of.  Have  the  complainants  made 
satisfactory  proof  that  they  did,  within  six  months  of  the  publication  of 
their  work,  deliver  or  cause  to  be  delivered  a  copy  thereof  to  the  secre- 
tary of  state,  to  be  preserved  in  his  office  ?  No  official  certificate,  no 
record  of  any  such  delivery  has  been  produced,  nor  could  such  record  be 
required,  as  we  cannot  say  that  any  such  record  was  kept,  and  the  act 
of  congress  does  not  require  it.  The  fact  of  delivery  is  open  for  proof 
by  %ny  legal  and  8atisla<;tory  testimony.  AVith  a  view  to  establish  it, 
the  complainants  have  produced  two  witnesses,  Mr  H.  Cs  Carey,  ex- 
amined at  the  bar  of  this  court,  and  Dani^i  Frent,  Ksq.  whose  deposition 
was  taken  at  the  city  of  Washington.-;  ^In  substance,  Mr  Carey  has  tes- 
tified, that*  in  1616,  the  first  voliiQie  of  AVheatonTs  Reports  was-pnblished 
by  bis  father,  who  then  did  husinestT  a]one;'lhe  witness  then  dii  his 
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fktiMr'a bonneM as  bis  clerk ;  in  1821  he  becamea  partner  .with  him. 
When  he  did  his  bosiness  as  bis  clerk,  he,  the  witness,  was  conversant 
with  his  business  as  to  copyrights ;  says  they  were  in  the  constant  habit 
of  advertising,  but  not  of  keeping  a  copy  or  record  of  the  advertisements 
until  within  the  last  ten  years ;  he  says  the  next  step  towards  securing 
a  copyright  was  to  deposit  a  copy  in  the  office  at  Washington.  ^<  We 
were  always  accustomed  to  do  it,  but  never  deemed  it  necessary  to  have 
a  certificate  from  Washington,  because  we  had  never  aeen  tme.  We 
sttj^posedjL.recfirdjsaa  kept  at  the  office  of  the  deposit  of  books,  and 
could  always  be  furnished  if  necessary.  The  earliest  certificate  we  have 
is  dated  in  1820.  I  don't  doubt  that  a  copy  was  deposited,  although  we 
Jkave  no  evidence  of  it*' 

On  his  cross  examination,  he  s^jrs  that  he  has  no  recollection  at  aU 
of  a  deposit  of  a  copy  of  this  work  in  the  office  of  the  secretary  of  state; 
that  nine-tonths  of  the  books  they  have  deposited  were  put  in  the  post 
offise,  addressed  to  the  department  of  state ;  does  not  pretend  to  recollect 
that  this  was  the  course  in  1816.  He  cannot  positively  say,  that  with 
regard  to  all  publications  made  by.  them,  a  copy  was  sent  to  the  depart- 
ment  of  state. .  Does  not  know  whether  there  was  or  was  not  a  record 
kept  in  the  department:  has  never  inquired  there,  nor  had  any  occasion 
to  make  the  imjuiiy.  He  adds,  that  it  was  always  their  intention  to  send 
a  copy  of  all  works  to  the  department  of  state  whose  titles  were  recorded 
in  the  clerk^s  office,  but  he  won*t  pretend  to  say  that  it  was  always  done. 

In  regard  to  the  books  in  question,  there  is  no  direct  proof  of  the 
delivery  of  any  one.  of  them  to  the  secretary  of  state ;  there  is  nocircunu 
staotial  proof  of  it— there  is  no  proof  of  such  an  uniform  custom  of  the 
trade  in  general,  or  of  Mr  Carey's  business  in  particular,  from  which  we 
qan  infer  it,  with  that  degree  of  certainty  which  constitutes  proof  in  a 
court  of  justice.  As  to  the  books  in  question,  Mr  Carey  has  no  know- 
ledge;  he  pretends  to  none.  He  has  no  more  proved,  or  even  conjec- 
tured, the  delivery  of  Wheaton's  Reports  in  the  manner  and  for  the 
purposes  prescribed  by  the  act,  nor  in  any  manner  or  for  any  purposes, 
than  he  has  proved  the  same  thing  for  aU  the  many  hundred  works,  in 
mass,  pubUshed  by  him  in  the  same  period  of  more  tnan  ten  years.  But  he 
does  show  us  that  the  most  satisfactory  proof  was  in  his  power,  and  in  the 
power  of  the  complainants,  and  could  be  had  simply  by  asking  for.  He 
got  a  certificate  of  the  delivery  of  a  work  for  copyright  as  early  as  181^0, 
seven  years  before  the  conclusion  of  Wheaton's  Reports.  He  further 
says,  that  until  Mr  Clay  came  into  the  office,  there  was  no  order  in  it  as 
to  sending  certificates.  This  was  in  1825 ;  after  which  we  are  to  pre- 
sume that  order  did  exist  in  the  office  on  this  subject;  hut  no  certificates 
are  shown  for  the  volumes  of  Wheaton's  Reports  published  after  this 
period.  We  may  advert  here  to  the  certificates  produced  by  the  defend- 
ants, some  of  them  of  a  very  high  number,  upwards  of  one  thousand  ; 
from  which  we  may  infer  that  these  certificates  were  not  unknown  or 
unusual,  when  the  copy  was  actually  delivered  to  the  secretary  of  state. 

The  complainants  ask  what  evidence  they  arc  to  produce  of  this  fact  ? 
II*  the  law  makes  the  delivery  of  the  volume  to  the  secretary  a  requisite. 
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a  necesqary  part  of  a  plaintiff's  title,  he  must  prove  it  by  legal  aud  satig. 
&ctory  evidence,  when  he  founds  a  claim  on  this  .title  in  a  court  of  jos- 
tice.  In  this  case,  however,  nothing  is  required  of  him  that  is  iropossi- 
Ue,  unreasonable  or  difficult ;  nothing  but  wliat  has  been  done  by  others, 
at  least  in  a  thousand  cases,  and  by  Mr  Carey  himself  in  many.  He 
has  obtained  and  produced  evidence  of  the  same  nature  as  to  the  delivery 
of  eighty  copies  under  another  law ;  he  might  have  had  the  same  evi- 
dence of^  the  delivery  of  the  one  copy  under  the  copyright  law.  If  he 
chose  to  rely  on  transitory  and  uncertain  testimony,  it  was  at  his  peril. 
He  got  the  certificate  in  the  one  case  to  obtain  his  salaiy ;  he  should 
have  got  it  in  the  other  to  secure.hi^  copyright. 

The  deposition  of  Mr  Brent  serves  the  complainants  no  better  id  this 
part  of  their  case.  He  proves  the  regular  deposit  of  the  eighty  copies 
under  the  direction  of  the  reporter's  law ;  but  says,  that  there  does  not 
appear  any  evidence  that  the  successive  volumes  of  said  reports,  or 
copies  of  them,  were  deposited  in  the  department  of  state,  by  the  maa^ 
or  publisher  of  the  same,  agreeably  to  the  provisions  of  the  laws  of  con- 
gress  for  securing  copyrights  to  authors,  d&c.^  though  the  memorandnm 
of  similar  deposits  ^as  kept  in  the  patent  office,  a  branch  of  the  depart- 
ment of  state,  and  not  at  the  department.  The  deponent  believes  that, 
for  several  of  the  first  years,  the  memorandum  and  giving  n^reints  were 
often  neglected  during  the  period  referred  to.  So  far  as  a  negative  may 
be  proved,  I  should  conclude  from  this  testimony,  that  no  copy  evnr  was 
delivered  in  conformity  with  the  provisions  of  the  act  of  1790;  no  evi- 
dence of  it  appears  in  the  department,  either  by  record,  or  by  finding  the 
book  there,  or  of  any  otlier  kind,  although  the  memorandum  of  similar 
deposits  was  kept  in  the  patent  office,  a  branch  of  the  department  of 
state.  I  will  add  on  this  subject,  that  as  the  law  makes  it  the  duty 
of  the  secretary  of  state  to  preserve  the  copy  delivered  to  him  in  his 
office,  we  are  bound  to  presume,  in  the  absence  of  contradictory  evidence, 
that  he  did  perform  his  duty,  and  that  the  mere  circumstance  that  the 
book  is  not  found  there,  is  prima  facie  e\idence  that  at  was  never  deli- 
vered there. 

This  view  of  the  evidence  brings  us  to  the  conclusion  that  the  com- 
plainants have  failed  to  prove  that  within  six  months,  or  indeed  at  any 
time,  they  did  deliver  to  the  secretary  of  state  a  copy,  or  copies  of  the 
work  in  which  they  claim  a  copyright,  according  to  the  provisions  of  the 
fourth  section  of  the  act  of  1790,  and  it  must  now  be  taken  that  they  did 
not  so  deliver  a  copy.  I  will  here  notice  an  argument  which  has  been 
pressed  on  the  court  with  /rreat  ingenuity  and  force.  It  is,  that  after  so 
long  an  enjoyment  of  the  right,  afler.so  long  a  possession  undisturbed,  it 
should  be  presumed  that  every  thing  was  done  which  was  necessary  to 
be  done,  to  make  it  perfect ;  and  that  the  evidence  may  have  been  lost 
by  the 'lapse  and  accidents  of  time.  Any  presumption  of  this  sort  is 
much  weakened  by  the  negative  testimony  of  Mr  Brent ;  it  is  also 
weakened,  if  not  destroyed,  by  another  circumstance.  If  the  deficiency 
oxistod  only  in  the  earlier  volumes  of  the  work,  which  were  published 
fourteen,  fiileen,  and  sixteeis  years  ago,  the  argument  might  receive 
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some  favour,  although  the  lapse  of  time  is  oot  very  considerable ;  but  we 
find  the  same  defect  in  relation  to  the  last  as  the  first  volumes  of  this 
work;  the«ame  in  1827  as  in  1816,  which  gives  rise  to  another  pre- 
sumption, that  the  same  course  was  pursued  as  to  all  of  them,  and  a  copy 
of  none  delivered,  according  to  the  fourth  section  of  the  act.  However 
the  possession  may  have  aided  the  complainants  in  their  application  for 
an  interlocutory  decree  of  injunction,  until  hearing,  the  parties  now  stand- 
on  their  legal  rights. 

This  view  of  the  evidence  brings  us  to  a  much  more  important  and 
difficult  question,  that  is,  to  the  very  question  decided  in  the  case  of 
Ewer  V.  Cose,  and  if  that  decision  was  right,  it  must  prevail  now.  The 
counsel  on  both  sides  have  accordingly  directed  their  most  strenuous 
efibrts,  on  the  one  side  to  sustain,  on  the  other  to  overthrow,  the 
authority  of  that  decision.  In  that  case  the  plaintiff  claimed  a  copyright 
in  a  certain  book,  under  the  acts  of  congress  of  1700  and  1802  for  secur- 
ing copyrights  to  authors,  &c.  The  third  section  of  the  act  of  1700 
enacts  that  no  person  shaU  bo'entitled  to  the  benefit  of  the  act,  unless 
he  shall,  befbre  publication,  deposit  a  printed  copy  of  the  title  of  his 
book  in  the  clerk's  office  of  the  district  court ;  the  section,  after  giving 
the  fbrm  of  the  record  to  be  made  in  the  office,  proceeds,  **  and  such 
author  or  proprietor  shall,  within  two  months  firom  the  date  thersof,  cause 
a  copy  of  the  said  record  to  be  published  in  one  or  more  newspapers 
printed  in  the  United  States,  for  the  space  of  four  weeks."  The  plaintiff 
admitted  that  he  had  not  thus  published  a  copy  of  the  record  of  the  title 
of  his  book ;  and  the  question  was,  whether  it  was  a  matter  essential  to 
his  title — ^whether  he  could  have  t  copyright  without  iti  The  question 
in  the  present  case  arises  on  the  fburth  section  of  the  same  act,  but  the 
principle  of  decision  is  the  same  in  both  cases. 

In  deciding  the  case  of  Ewer  v.  Coxe,  the  learned  judge  thought  it 
material  to  settle  whether  the  requisitions  of  the  third  and  fourth  sections 
of  the  act  are  merely  directory ,  or  whether  their  performance  is  essen- 
tial to  the  vesting  of  a  title  to  the  copyright  secured  by  the  law ;  he 
recites  the  several  sections  of  the  act,  and  reasons  upon  Uiem  severally. 
He  says,  '<  it  is  perfectly  clear,  from  the  language  of  the  second  section, 
that  the  proprietor  can  acquire  no  title  to  the  copyright  for  the  term  of 
the  first  fourteen  years,  unless  he  shall  deposit  in  the  clerk's  office  a 
printed  copy  of  the  title  of  the  book ;  for  the  section  declares,  that 
he  s&ott  not  be  entitled  to  the  benefit  of  this  act  unless  he  shall 
make  such  deposit/'  The  judge  therefore  considers  this  to  be  a 
condition  of  the  grant  of  the  right ;  but  he  thinks  that  this  condition 
cannoti  "  upon  any  grammatical  construction,  be  extended  to  the 
requisition  [he  cannot  avoid  calling  it  a  requi9itum\  contained  in 
the  last  sentence  of  the  section,  to  publish  a  copy  of  the  record, 
within  the  time  and  for  the  period  prescribed."  From  this  reasoning 
the  judge  concludes,  that  if  the  title  of  an  author  to  a  copyright  depended 
altogether  upon  this  act,  he  should  be  of  opinion  that  it  would  be  com- 
plete,  provided  he  had  deposited  a  printed  copy  of  the  title  of  the  book 
in  the  clerk's  office,  as  directed  by  the  second  section ;  and  that  the 
VOL.-VIII.— 4  R 
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putlication  of  a  copy  of  the  same  would  only  be  neceesaiy  to  enable  him 
tofiue  for  the  forieitares  created  hy  the  second  section.  The  jadge  then 
passes  to  the  act  of  April  1802,  which  is  a  supplement  to  the  former  act, 
and  declares  that  every  author  or  proprietor  of  a  book  who  shall  there- 
after seek  to  obtain  a  copyright  for  the  same,  before  he  shall  be  entitled 
to  the  benefit  of  the  act  to  which  this  is  a  supplement,  he  shall,  m  addi- 
tion  to  the  requisitea  enjoined  in  the  third  and  fourth  sections  of  the  said 
act,  give*information  by  causing  a  copy  of  the  record,  which  by  the  said 
act  he  is  required  to  publish^  to  be  inserted  at  full  length  in  the  title 
page,  or  in  the  page  immediately  following  the  title.  As  to  this  addi- 
tional requisite,  the  judge  remarks,  that  it  is  obvious  the  proprietor  can 
acquire  no  title  to  the  copyright  unless  it  is  complied  with.  He  then 
reasons,  that  as  this  new  requisite  is  an  addition  to  those  prescribed  by 
the  third  and  fourth  sections  of  the  act  of  1790,  he  must  perfonn  the 
whole  before  he  can  be  entitled  to  the  benefit  of  the  act.  This  reason- 
ing appears  to  be  logical  enough,  and,  as  we  shall  see,  the  objection  to 
it  is,  that  it  is  not  legal — it  is  not  technical.  The  ju^ge  says  that  the 
act — ^that  is  the  act  of  1802  (which  we  must  observe) — ^will  admit  of  no 
other  construction ;  and  that  the  meaning  could  not  have  been  more 
clear  and  intelligible  if  the  acty  that  is  the  supplement,  had  declared  that 
**  the  proprietor,  before  he  should  be  entitled  to  the  benefit  of  the  act  of 
1790,  should  cause  a  copy  of  the  record  of  the  title  to  be  published ;  and 
shall  deliver  a  copy  of  the  book  to  the  secretary  of  state,  as  directed  by 
the  third  and  fourth  sections  of  that  act ;  and  shall  also  cause  a  copy  of 
the  said  record  to  be  inserted  in  the  title  page,  &c."  The  judge  pro- 
ceeds, that  <*  this  was  the  intention  of  the  legislature,  is  strongly  illus- 
trated by  the  second  section  of  this  act,'^  d^c.  Of  what  act?  what  in- 
tention ?  Certainly  the  intention  of  the  act  of  1802,  not  of  the  act  of 
1790.  The  whole  of  the  judge's  reasoning  is  on  the  act  of  1802,  and  its 
meaning,  and  not  the  act  of  1790.  If  this  be  so,  the  objection  made  to 
his  opinion  entirely  fails  in  point  of  fact.  The  objection  is,  that  he  was 
not  authorized  to  give  a  construction  to  the  first  act  of  congress  by  the 
enactment  of  the  second;  that  the  legislature  cannot  give  constructions 
to  their  own  laws  ;  that  if  in  a  second  act  the  legislature  has  supposed 
the  first  had  a  meaning  which,  in  truth,  it  had  not,  this  opinion  of  the 
legislature  could  not  give  such  meaning  to  the  first.  To'  sustain  this 
objection,  a  single  sentence  in  the  case  of  the  Postmaster  v.  Early, 
12  Wheat.  148,  has  been  relied  on  :  the  chief  justice  there  says,  '<  it  is 
true  that  the  language  of  the  section  indicates  an  opinion  that  the  juris- 
diction existed  in  the  circuit  courts,  rather  than  an  intention  to  give  it; 
and  a  mistaken  opinion  of  the  legislature  concerning  the  law,  does  not 
make  law."  There  is  nothing  but  what  is  perfectly  reasonable  and  fa- 
miliar in  this  principle,  and  we  can  hardly  suppose  it  was  unknown  to 
or  disregarded  by  Judge  Washington  in  the  case  of  Ewer  v.  Coxe. 
When  he  assented  to  it  in  the  supreme  court,  he  never  imagined  that  he 
had  overlooked  or  violated  it  on  his  circuit.  Did  he,  in  Ewer  v.  Coze, 
adjudge  that  the  publishing  of  Ae  record  of  the  title  was  essential  to  the 
right,  under  and  by  the  act  of  1790,  because  congress  in  1802  had  tiub'- 
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ealed  that  such  was  their  opinion  of  its  meaning^  ?    Did  he  adopt  their 
meaning  of  the  provisions  of  that  act,  and  surrender  his  own?    By  no 
means ;  he  says  not  a  word  about  the  meaning  or  construction  of  the 
first  act,  nor  what  congress  had  thought  or  indicated  about  it ;  he  leaves 
it  with  the  construction  he  had  just  before  given  to  it    His  opinion  pro« 
ceeds  on  his  constructioa  of  the  law  of  1802,  and  of  what  was  enacted 
by  that  law  :  he  thinks  that  this  law,  not  the  law  of  1790,  makes  the 
requisites  of  the  third  and  fourth  sections  of  the  act  of  1700  conditional 
and  indispensable  to  the  copyright ;  he  finds  that  these  requisites,  by  the 
law  of  1802,  are  connected  to  and  put  upon  the  same  footing  with  a 
newly  created  requisite,  which  is  clearly  essential  to  the  right,  and  then 
and  therefore  says,  the  tokole  must  be  performed  before  the  author  shall 
be  entitled  to  the  benefit  of  that  act.    But  why  must  the  whole  be  per- 
formed  1    Is  it  by  virtue  of  a  construction  different  from  bis  own,  which 
he  puts  upon  the  first  act,  in  deference  to  the  indication  of  the  opinion  of 
the  legislature  ?    Not  at  all.    He  says,  that  it  seems  to  him  that  the  act, 
that  is,  the  supplemental  act,  will  admit  of  no  other  construction.    That 
the  meaning  would  not  be  more  clear,  if  the  act,  still  the  supplemental 
act,  had  declared,  &c. ;  that  is,  had  re-enacted  the  third  and  fourth  sec- 
tions of  the  original  act,  giving  them  the  same  force,  effect  and  charac- 
ter which  is  given  to  the  new  and  additional  requisite,  of  which  it  is 
expressly  declared,  that  it  must  be  performed  by  the  proprietor  "  before 
he  can  be  entitled  to  the  benefit  of  the  act  of  1790."    In  the  whole 
argument  of  the  judge  he  confines  himself  strictly  to  the  meaning  and 
construction  of  the  act  of  1802,  looking  only  to  its  own  provisions  and 
language  for  that  meaning.    He  asserts  that  the  intention  of  the  legis- 
lature in  passinp^  the  second  act,  was  to  re-enact  the  third  and  fourth 
sections  of  the  first,  with  the  additional  force  given  to  the  additional 
requisite,  which  he  illustrates  by  a  reference  to  the  second  section  of  the 
supplement     His  reasoning  on  this  subject  is  quite  satisfactory  to  my 
mind,:  and  does  not  interfere  with  the  opinion  of  the  supreme  court  in  the 
case  of  the  Postmaster  v.  Early. 

'  In  this  endeavour  to  show  that  Judge  Washington  has  grounded  his 
judgment  in  Ewer  v.  Coze  entirely  on  his  construction  of  the  law  of  1802, 
I  would  not  be  understood  to  indicate  an  opinion  that  he  would  not  have 
been  perfectly  correct  if  he  had  taken  both  acts  together  in  forming  his 
opinion  of  either.  They  are  both  on  the  same  subject ;  the  latter  is  a 
declared  supplement  to  the  former.  We  may  consider  them,  to  many 
purposes,  as  one  act,  and  look  to  the  whole  in  judging  of  the  intention  of 
any  part ;  and  in  doing  this  we  should  not  fiill  under  the  interdiction  of 
the  principle,  that  '*a  mistaken  opinion  of  the  legislature  concerning  a 
law,  does  not  make  the  law.'^ 

This  being  my  understanding  of  the  opinion  of  Judge  Washington,  I 
might  rest  upon  it  for  my  judgment  on  this  part  of  the  case,  until  it  is 
overruled  by  a  higher  authority  ;  but  it  is  proper,  at  least  it  is  not  a  work 
of  supererogation,  to  proceed  one  step  further  on  this  subject.  If  Judge 
Washington  was  mistaken  in  his  construction  of  the  act  of  1802,  and  I 
am  80  in  following  him,  how  would  the  case  stand  on  the  law  of  1790  ? 
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May  not  the  judge  have  been  too  strict  in  bia  gxmmmatical  conttnietioD 
pf  the  provisions  of  that  acti 

When  a  statute  creates  a  Tight,  confers  a  benefit,  a  privilege  on  any 
individual,  and  at  the  same  time,  although  not  grammatically  connectedly 
being  in  the  same  sentence  or  clause,  enjoins  upon  him  to  do  certain 
things  in  relation  to  the  right  or  privilege  granted,  can  we  separate  them, 
unless  they  are  expressly  or  clearly  separated  by  the  donor  1  May  we 
sustain  the  one  and  suppress  the  other  !  Shall  we  do  this  by  mere  use 
of  phrases  1  Is  it  enough  to  say  that  the  first  is  a  grants  and  the  other 
directory^  and  therefore  they  are  independent  of  each  other  t  Because 
it  is  true  that  such  cases  may  occur ;  that  a  statute  may  be  so  worded, 
that  we  may  clearly  see  that  something  is  directed  to  be  done,  which  may 
be  well  separated  from  other  enactments  or  provisions  in  the  law,  shall  we 
therefore  be  allowed  to  get  up  a  rule  of  construction  for  every  case  of  a  di- 
rection in  a  statute,  and  make  a  severance  between  a  grant  and  every  thing 
directed  to  be  done  in  relation  to  it,butnot  grammatically  joined  to  it,  merely 
by  saying  it  is  directory  1  May  the  favoured  individual  take  the  hen^t  and 
neglect  the  duiy  7  May  he  claim  the  grant  as  a  vested  right,  and  refuse  to 
do  that  which  the  donor,  in  the  same  instrument,  enjoins  upon  him  to  do? 
To  distinguish  between  an  immaterial,  disjoined  direction  in  a  statute,  and 
one  which  is  truly  not  so,  we  should  look  not  so  much  to  their  positions  in 
the  statute,  to  a  strict  grammatical  construction,  for  Lord  Hardwicke,  in 
2  Atk.  d5,  disclaims  it ;  but  to  the  whole  scope  and  design  of  the  legisla- 
ture, as  manifested  by  all  the  provisions  of  the  statute.  If  the  several 
parts  form  one  whole,  create  a  system,  are  members  of  one  plan  and  de- 
sign, tBey  should  all  be  taken  together,  to  be  of  equal  importance,  to  be 
dependent  one  on  the  other,  to  co-exist  as'  one  body  or  being.  The  duty 
imposed  on  the  grantee  is  as  imperative,  is  as  much  a  part  of  the  crea- 
tion, as  the  grant  to  which  it  relates ;  it  is  a  modification,  a  limitation,  a 
regulation  of  the  grant,  by  and  according  to  which  only  it  can  be  claimed 
or  enjoyed.  The  public,  the  citizens  of  a  community,  acting  by  their 
representatives,  confer  upon  an  author  certain  privileges  or  rights  for  his 
exclusive  benefit,  and  to  protect  him  in  the  enjoyment  of  them,  they  im- 
pose certain  penalties,  or  give  certain  remedies  against  any  person  who 
shall  violate  these  rights.  Bnt  some  protection  is  also  due  on  the  other 
side,  that  innocent  and  ignorant  invaders  of  the  privilege  may  not  be 
involved  in  suits  and  penalties,  by  the  want  of  accessible  means  of  infor- 
mation of  the  subject  and  extent  of  the  gnmt.  With  this  wise  and  just 
object  in  their  view,  the  legislature,  at  the  same  time,  and  in  the  same 
instrument  by  which  they  confer  the  privilege,  enjoin  or  direct  the  person 
who  would  enjoy  it,  to  do  certain  things  on  his  part,  and  among  otheri  to 
deliver  a  copy  of  his  work  to  the  secretary  of  state,  to  be  preserved  in 
his  office,  that  all  may  know  where  to  go  to  be  correctly  and  precisely 
infbrmed  of  what  it  is  he  claims,  what  is  his  right,  and  that  thus  they  may 
avoid  any  infringement  of  it.  This  is  an  essential  part  of  the  seheme  for 
the  encouragement  of  authors,  so  as  not  to  bring  others  innocently  into 
trouble,  or,  it  may  be,  ruin.  If  this  be  so^  shall  we  defeat  or  change  the 
whole  design,  because  the  different  parts  of  it  are  not  gnmmatically 


APPENDIX.  7SS 

connected  in  one  dsuse  or  sentence  or  section ;  or  by  calling  one  part 
of  it  a  grant*  and  the  other  directory  ?  Could  it  have  been  intended  that 
the  author  should  take  and  enjoy  the  benefit,  aud  omit  to  do  on  his  part 
what  he  is  clearly  and  expressly  enjoined  to  do,  and  this  because  it  is 
called  directory,  and  does  not  stand  in  this  or  that  part  of  a  section  1 
Judge  Washington  thinks,  that  to  deposit  a  printed  copy  of  the  title  of  the 
book  in  the^derk's  office  is  essential  to  the  right,  because  it  is  grammaU 
ically  connected  with  the  words,  *<  that  no  person  shall  be  entitled  to  the 
benefit  of  this  act  unless,"  d&c.  In  a  subsequent  part  of  the  same  section 
it  is  declared,  that  the  author  9haU  cause  a  copy  of  the  record  to  be  pub* 
lished ;  and  the  next  section  enacts,  that  he  shaU  deliver  a  copy  of  his 
book  to  the  secretary  of  state.  The  first  requisite  the  judge  thinks  essen- 
tial,  for  the  reason  given ;  and  the  two  last  not  to  be  so^  but  to  have 
reference  only  to  the  remedy,  by  reason  of  a  grammatical  construction  of 
the  clauses  and  their  disconnection  by  position  from  the  condition  ex- 
pressed in  the  preceding  part  of  the  section.  I  would  rather  look  at  the 
subject  matter  of  all  the  clauses,  and  their  connection  with  each  other 
as  component  portions  of  one  otject  or  design^  In  this  point  of  view  the 
publication  in  the  newspapers,  and  the  delivery  of  a  copy  of  the  book  to 
the  secretary  of  state  aror  at  least,  as  important,  and  more  exact  and 
difibsive  in  their  information  to  the  public,  as  the  deposit  of  a  printed  copy 
of  the  title  in  the  clerk's  office.  In  answer  to  the  obvious  reason  and  jus- 
tice of  this  view  of  the  law,  it  is  said  that  these  provisions  or  requisites  are 
but  directory.  How  did  this  term  get  the  restricted  interpretation  which 
■eems  to  be  fastened  on  iti  How  came  the  enactment  of  a  statute  to  be 
thought  less  obligatory,  because  it  is  directory  or  directs  something  to  be 
donel  Blackstone  says,  *<  the  directory  part  of  a  statute  is  that  whereby 
the  subject  is  instructed  and  enjoined  to  observe,"  d&c.  In  the  case 
of  the  Postmaster  v.  Early,  the  chief  justice  refers  not  merely  to  the 
several  parts  of  the  same  statute,  in  construing  a  provision  in  it,  but  to 
the  w^ole  eaurte  of  legidaiian  on  the  subject,  and  he  says  he  would  avoid 
a  construction  which  is  opposite  to  the  whole  spirit  of  that  legislation. 
He  does  not  ccmfine  himself  to  sections  or  to  single'  acts,  but  takes  the 
whole  of  what  the  legislature  have  done  on  the  subject,  to  come  at  the 
meaning.  The  rule  I  would  adopt  in  expounding  the  act  of  1790,  is  the* 
same  that  is  taken  by  the  court  of  king's  bench  in  the  case  of  the  University 
of  Cambridge  v.  Bryer.  Lord  Ellenborou|^  says,  '<  I  think  the  sound  mils* 
of  construing  any  statute,  as  indeed  it  is  of  construing  any  instrument^ 
whether  it  be  a  statute,  will  or  deed,  is  to  look  into  the  body  of  the  thing' 
to  be  construed,  and  to  ooUeet,  as  fkr  as  may  be  done,  what  is  the  intrin^ 
9ic  meaning  of  the  thing,*'  I  would  observe,  in  relation  to  the  case  of 
Ewer  V.  Coxe,  that  Lord  EUenborough  admits  that  he  woidd  be  obligedr 
by  iubsequent  9tatvte9f  to  put  a  perverse,  and,  what  he  should  consider^ 
an  unnatural  interpretation  on  the  statute  as  originally  passed ;  but  he 
would  endeavour  to  maintain  the  integrity  of  the  original  text,  unvitiated 
by  subsequent  misconstructions.  Le  Blanc  says  « that  construction  may 
be  materUdly  aided  and  explained  by  the  language  of  other  statutes." 
He  does  not  agree  with  Lord  EUenborougji  that  he  would  follow  a  legis- 
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lative  misconstruction  of  a  statute.  For  myself,  I  would  deny  that  a 
legislature  has  a  right  to  impose  upon  a  court  their  constraction  of  their 
statutes  previously  passed ;  it  is  for  the  court  to  construe  the  law ;  but  it 
is,  neverUieless,  the  right  and  duty  of  a  judge  to  look  into  all  the  statutes 
made  upon  the  same  subject,  to  discover  what  was  the  intention  and 
meaning  of  any  of  their  provisions,  thus  to  ascertain  the  true  meading 
and  construction  by  his  own  judgment,  and  not  by  any  subsequent  legis- 
lative declaration  of  intention  or  construction. 

In  the  statute  of  8  Anne,  c.  19,  the  re(|uisition  of  a  registry  with  the 
Stationers'  Company  is  what  is  called  directory,  and  is  contained  in  a 
different  section  from  that  which  confers  the  right;  but  the  lord  chan- 
cellor, in  2  Atk.  95,  thought  it  was,  nevertheless,  essential  to  the  right. 
The  object  of.  the  registry,  as  declared  by  the  statute,  was  to  give  such 
notice  and  information  of  the  right  as  to  prevent  an  infringement  of  it 
through  ignorance ;  but  the  connection  of  this  direction  with  the  for- 
feitures is  direct  and  explicit,  which  it  is  not  in  our  act  of  1790.  I  am 
aware  that  the  king's  bench,  in  Beckford  v.  Hood,  7  T.  Rep.  620,  held  a 
different  opinion  as  to  the  necessity  of  the  registry.  They  consider  it 
not  to  be  essential  to  the  right,  but  as  only  affecting  the  remedy,  or  for- 
feitures given  by  the  statute.  This  seems  to  me  to  place  the  court  and 
the  parties  in  that  suit  in  a  singular  predicament.  The  right  claimed 
was  under  the  statute  and  not  at  common  law,  and,  since  the  passing  of 
the  '^tatute,  could  not  be  clsimed  according  to  the  common  law.  But 
the  party  who  had  the  right  given  by  the  statute,  had  lost  the  remedy. 
Ho  is  therefore  sent  for  thiJs  back  to  the  common  law.  The  statute, 
therefore,  which  has  confessedly jnodified,  restrained,  limited  the  common 
law  right,  has,  nevertheless,  left  his  common  law  remedy  as  it  was  be- 
fore, entirely  unimpaired,  unaffected  by  the  statute.  He  comes,  there- 
fore, into  court  with  the  statute  in  one  hand  and  the  common  law  in  tlie 
other,  having  a  perfect  right  under  neither ;  that  is,  his  common  law 
right  is  curtailed  by  the  statute,  and  his  statute  remedy  is  taken  away  by 
the  common  law  construction  of  the  statute.  These  are  technical  refine- 
ments which  would  occur  only  to  learned  .ingenuity.  The  author  has 
forfeited  his  claim  to  the  remedies  of  the  statute  by  virtue  of  which  he 
claims  the  right,  by  virtue  of  which  he  makes  out  that  he  has  been 
wronged,  because  he  has  not  obeyed  the  injunctions  of  the  statute  by 
which  both  the  right  and  the  remedy  are  given ;  but  still  he  is  allowed  to 
retain  the  right  and  enforce  it  in  another  way,  notwithstanding  such  a 
disobedience  of  the  injunctions  of  the  statute  as  have  forfeited  its  reme- 
dies. I  agree  that  all  this,  be  it  incongruous  or  not,  may  be  done  by  the 
legislature  if  they  choose,  but  I  do  not  see  why  judges  have  so  laboured 
their  wits  to  come  to  such  a  result  by  forced  constructions,  doubtful  im- 
plications and  tortuous  reasoning.  Would  it  not  be  more  consonant  with 
reason  and  convenience  to  send  the  party  to  his  common  law  right  if  he 
wishes  a  common  law  remedy,  and  to  enforce  him  his  statute  rights  only 
by  the  means  provided  for  it  by  the  statute ;  and  not  permit  him  by  this 
curious  machinery  to  take  all  that  is  granted  to  him  by  the  statute,  and 
disregard  all  that  is  required  of  him  bv  the  same  statute.    It  is  agreed 
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that  his  common  law  right,  if  he  had  any,  is  cut  down  by  the  statute, 
but  yet  there  is  no  limit  to  its  remedies ;  he  may  recover  under  all  and 
any  circumstances,,  whatever  he  may  persuade  a  jury  has  been  his  dam- 
ages by  the  violation  be. complains  of;  thus  depriving  the  citizens  pf  that 
part  of  the  statute  which  was  enacted  for  their  benefit  and  protection. 

Can  we  believe  that  such  distinctions,  introduced  by  the  ingenious 
learning  of  judges,  sometimes  prone  to  be  law  makers,  sometimes  desi- 
rous pf  &vouring  some  strong  case  of  conscience,  ever  occurred  to  the 
legislature  who  made  these  statutes  ?  Did  they  suppose  that  parts  of 
their  enactments,  when  they  had  not  said  so,  were  to  be  strictly  carried 
into  effect,  and  ether  parts  were  to  be  called  directory,  and  therefore  to 
be  obeyed  or  not  at  the  option  of  the  party  enjoined  to  perform  them? 
When  they  declared  that  an  author  shall  have  a  certain  right,  they  also 
declared  that- he  shall  do  certain  things,  which  are  explicitly  described. 
Did  they  suppose  he  mV^i  take  the  one  and  reject  the  other ;  that  the 
only  consequence  of  hiS  disobedience  would  be  to  deprive  him  of  the 
remedy  provided  for  him  by  the  statute,  and  leave  him  one  which  perhaps 
he  likes  better?  Did  they  not  believe  that  when  he  took  the  grant,  he 
bound  himself  to  do  all  that  was  enjoined  upon  him  by  the  same  authority 
and  the  same  instrument  that  created  the  grant?  unless  they  were  dearly 
separated  and  made  independent  of  each  other  by  the  unequivocal  lan- 
guage of  that  instrument.  I  have  been  tedious  on  this  subject,  but  as  I 
have  ventured  in  this  part  of  the  case  I  mean  the  construction  of  the 
act  of  1790,  to  differ  with  the  learned,  careful  and  excellent  judge  whose 
opinion  in  Ewer  v.  Coxo  has  been  so  frequently  referred  to,  as  well  as 
from  the  judgment  of  a  majority  of  the  judges  of  the  supreme  court  of 
errors  in  the  case  of  Nichols  v.  Ruggles,  3  Day  145, 1  have  thought  my- 
self bound  to  explain  my  reasons  as  I  have  done.  As  to  Judge  Wash- 
ington, I  would  observe,  that  having  made  up  bis  opinion  on  the  act  of 
1802,  he  may  not  have  bent  the  force  of  his  mind  to  that  of  1790,  or  have 
come  to  a  certain  conclusion  how  he  would  have  considered  the  case  if 
it  had  stood  on  that  act  alone.  The  case  of  Nichols  v.  Ruggles  was  very 
fully  ai^ed  by  the  counsel ;  but  the  opinion  of  the  court  appears.to  have 
been  given  instanter;  no  argument  or  reasons  accompany  it;  and  in  one 
particular,  to  wit,  that  "  the  copy  to  be  delivered  to  the  secretary  of  the 
state  appears  to  be  designed  for  public  purposes,  and  to  have-  no  con- 
nexion with  the  copyright,"  it\8eems  to  me  that  the  court  are  clearly 
mistaken.    This  will  be  a  subject  of  remark  hereafter. 

The  complainants  have  contended,  with  great  earnestness  and  plausi- 
bility, that  if  there  has  not  been  a  literal  compliance  with  the  requisitions 
of  the  fourth  section  of  the  act,  they  have  been  substantially  performed 
for  all  the  beneficial  purposes  intended  by  their  enactment.  In  support 
of  this  position,  that  part  of  the  deposition  of  Mr  Brent  is  relied  on  in 
which  he  has  testified  that  eighty  copies  of  each  of  the  volumes  of  Whea- 
ton's  Reports,  beginning  with  February  term  1817,  were  delivered  to  the 
department  of  state ;  he  further  testifies  that  all  of  die  said  eighty  volumes 
were  received  under  the  act  of  congress  giving  a  salary  to  the  reporter 
for  preparing  and  furnishing  the  said  reports.    He  further  says,  that 
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according  to  his  recollection^  there  has  always  been  one  or  more  com- 
plete  sets  of  said  Reports,  from  the  time  of  their  pablication,  in  the  said 
department  of  state.  The  argument  assumes  that  the  object  of  the  act 
of  1700  in  directing  one  copy  of  a  book  to  be  delivered  to  the  secretaiy 
of  state*  is  the  same  with  that  of  the  reporter's  set  of  1817»  in  directing 
eighty  copies  of  the  Reports  to  be  delivered  there,  one  of  which  is  for  the 
secretary  of  state,  and  that  that  object  was  to  form  a  libraiy  for  the 
government,  just  as  the  statute  of  Anne  imposes  it  on  authors  to  present 
copies  of  their  works  to  the  universities ;  and  that  if  this  object  is  acomu 
plished,  it  matters  not  whether  it  is  done  under  and  according  to  the 
fourth  section  of  the  law  of  1700,  or  to  the  directions  of  the  act  of  1817. 
This  construction  of  these  laws  has  many  difficulties  to  overeome.  In 
the  first  place,  it  would  be  not  a  little  singular  that  two  acts  of  congress 
should  direct  the  same  thing  to  be  done  for  the  same  purpose ;  and  ss  both 
acts  are  unquestionably  in  force,  the  consequence  would  be,  that  it  is  the 
duty  of  the  author  or  proprietor  of  those  Reports  to  deliver  two  copies 
of  each  volume,  for  the  supposed  library,  one  under  each  act,  and  his 
delinquency  will  not  be  relieved  by  the  aigument.  But,  in  troth,  the 
diffbrences  in  the  provisions  and  objects  in  these  acts  are  manifest  on  the 
first  inspection.  The  act  of  1817  has  nothing  to  do  with  the  copyright, 
either  of  books  in  general,  or  of  the  particular  works  mentioned  in  it ; 
nor  has  the  provision  of  the  fourth  section  of  the  act  of  1790  any^refisr- 
ence  to  a  public  library.  The  law  of  1817  was  passed  fbr  a  special  work 
and  a  special  object,  '*  to  provide  for  the  reports  of  the  decisions  of  the 
supreme  court."  It  gives  to  the  reporter  an  annual  compensation  for 
his  services  of  one  thousand  dollar^,  and  one  of  the  conditions  of  this 
grant  is,  that  he  shall  deliver  to  the  secretary  of  state  eighty  copies  of 
the  decisions,  to  be  dUtri^ted  in  the  manner,  and  to  the  public  <^cers, 
designated  by  the  act.  One  of  these  copies  is  to  be  given  **to  the 
secretaiy  of  state,'*  and  **  the  residue  of  the  said  copies  ^all  be  de- 
posited in  and  become  part  of  the  library  of  congress."  When  a  library 
is  intended,  it  is  thus  expressly  mentioned,  and  the  library  is  not  fbr 
the  government  or  the  department  of  state,  but  the  libraiy  of  congress,  an 
establishment  or  institution  well  known  to  have  no  connexion  with  the 
department,  and  to  be  kept  in  the  capitol,  at  the  distance  of  more  than  a 
mile  from  the  office  of  the  department  of  state. 

The  reporter  is  bound  to  deliver  these  eighty  copies,  not  in  considera- 
tion of  his  copyright,  as  in  England,  where  it  is  so  much  complained  of, 
but  in  consideration  of  the  salary  paid  to  him  by  the  United  States.  It 
is  a  purchase  of  his  books.  It  has  no  connection  with  his  copyright;  he 
must  deliver  them  whether  he  has  a  copyright  or  no.  As  to  the  object 
or  purposes  of  these  deliveries  of  a  copy  to  the  secretary  under  the  re- 
spective acts ;  the  one  copy  out  of  the  eighty  to  be  given  to  the  secretary 
of  state,  is  for  his  personid  use  and  accommodation,  as  the  copies  are 
that  are  to  be  distributed  to  the  other  secretaries,  to  the  judges  and  other 
officers  named  in  the  act.  He  may  take  and  use  it  where  he  finds  it 
most  convenient,  and  not  in  his  office  exclusively,  being  bound  only  to 
transmit  it  to  his  successor,  who  will  hold  it  as  he  had  done.    Again, 
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the  reporter  is  not  bound  to  see  that  the  secretary,  or  any  other  of  the 
officers  named,  gets  the  copy  designed  for  him.  He  sends  the  whole  to 
the  department  of  state,  and  the  due  and  proper  distribution  of  them 
must  be  there  attended  to.  Very  different  in  all  respects  are  the  provi- 
sions of  the  copyright  law.  By  them  it  is  incumbent  on  the  author  or 
proprietor  of  the  book  to  deliver  one  copy  to  the  person  designated  to 
receive  it,  to  wit,  the  secretary  of  state.  The  copy  so  delivered  is  to  be 
preserved  in  the  office ;  not  as  a  gift  to  him,  nor  for  bis  use,  nor  to  be  at 
his  disposal  beyond  the  limits  of  his  office,  but  for  an  object  connected 
with  the  grant  of  the  copyright,  and  with  notliing  else.  This  copy  must 
remain  in  the  office ;  the  secretary  has  no  more  right  to  remove  it  than 
any  other  person.  It  seems  to  me  to  be  intended  for  the  same  purposes 
as  the  drawings  and  models  of  machines  in  the  patent  office ;  that  our 
citizens  may  know  where  to  go  to  be  correctly  informed  what  it  is  that 
is  patented,  and  not  to  be  led  into  an  infringement  of  the  right  by  an 
ignorance  of  what  it  is.  I  am  confirmed  in  this  view  of  the  case  by  the 
testimony  of  Mr  Brent,  who  says,  that  the  memorandum  of  the  deposit 
of  books  for  securing  copyrights  was  kept  in  the  patent  office,  a  branch 
of  the  department  of  state,  and  it  is  fair  to  presume  that  the  books  were 
kept  in  the  same  place.  This  negatives  the  suggestion,  that  these  book^ 
were  for  the  ase  of  the  secretary,  or  to  form  a  library  for  the  public. 
The  patent  office  could  hardly  be  selected  .as  the  place  for  a  public  library. 
The  use  or  purpose  I  have  assigned  to  the  delivery  of  this  book,  is  not 
only  reasonable,  but  necessary  for  the  safety  of  the  citizens  against  the 
penalties  of  the  act. 

There  are  numerous  publications,  of  which  no  information  would  be 
derived  from  the  titles  deposited  in  the  clerk's  office  and  published  in 
the  newspapers  ;  such  as,  extracts  from  poets  or  eminent  prose  writers, 
collections  or  abridgements  of  voyages,  selected  letters,  &c.  &c.  The 
materials  are  common  property,  and  exist  in  great  masses ;  and  it  is  only 
by  an  examination  of  the  work  that  any  one  can  know  in  what  manner, 
or  to  what  extent,  the  copyright  author  has  appropriated  them  to  him- 
self. The  intention  of  this  provision  is,  at  least,  much  more  likely  to  be 
that  which  I  have  suggested,  than  that  It  should  have  been  for  the  use  of 
the  secretary  or  his  department.  The  injunction  is  laid  on  the  proprie- 
tors of  all  books  for  which  a  copyright  is  claimed,  not  only  for  the  reports 
of  the  decisions,  of  the  supreme  court,  which  we  may  believe  would  be  a 
desirable  acquisition  for  that  officer.  But  how  can  we  make  this  suppo- 
sition of  many  other  books  which  have  been  or  may  be  deposited  for 
copyright  ?  Was  it  intended  to  give  so  dignified  a  destiny  to  a  spelling- 
book,  a  Greek  grammar,  an  edition  of  Hoyle*s  games,  an  apothecary's 
manual — as  in  thd  case  of  Ewer  v.  Coxe,  a  cooking  book,  a  song  book, 
a  jeist  book  ?  We  cannot,  without  something  more  than  a  smile,  imagine 
that  congress  directed  such  works  to  be  delivered  to  tne  secretary  of 
state,  for  his  special  use,  or  for  the  formation  of  a  public  library. 

The  delivery  of  the  copy  under  our  copyright  law,  as  I  have  said,  is 
analogous  to  that  required  by  the  statute  of  Anne,  to  be  sent  to  the  Sta- 
tioners' Company,  and  not  to  the  copies  to  be  given  to  the  libraries  of  the 
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univenitiefl.  It  is  true,  that  nine  copies  of  ereiy  work  are  to  be  aent, 
for  the  univeriitiest  to  a  stationers'  company,  as  well  as  that  which  is 
to  be  preserved  there,  bat  none  are  sent  to  the  univenitiei  bat  such  as 
they  shall  demand ;  and  they  will  not,  therefore,  have  their  shelves  loaided 
with  such  stuff  88  I  have  alluded  to,  which  will,  perforce,  be  crowded 
into  our  public  library,  and  must  be  preserved  there,  on  the  conatmction 
given  to  this  provision  by  the  complainant. 

Nor  is  it  enough  to  say,  that  if  a  copy  be,  in  fact,  in  the  ofliee  of  the 
secretaiy  of  state,  it  is  a  compliance  with  the  law  for  all  the  purpooes  of 
the  law:  it  must  be  delivered  in  pursuance  of  the  act,  to  be  preserved 
there  as  the  act  directs,  or  the  court  cannot  know  that  it  ia  there,  bow 
long  it  has  been  there,  or  how  long  it  will  remain  there.  It  may  have 
been  there  at  the  period  the  witness  speaks  of*^it  may  not  be  there  the 
next  day,  for  there  is  no  obligation  to  keep  it  there,  onless  it  were 
brought  there  by  and  in  conformity  with  tht;  act  of  congress,  which  makes 
it  the  duty  of  the  secretary  to  preserve  it  in  the  office.  I  know  that 
courts  of  equity  have  gone  very  far,  and  veiy  frequently,  in  substituting 
what  they  have  deemed  to  be  a  substantial  compliance  with  the  requisi- 
tions of  a  statute,  for  the  actual  requisitions.  This  has  been  especiaUy 
done  in  relation  to  the  recording  acts,  and  the  statute  of  frauds.  As  to 
the  first,  th^y  have  felt  authorized  to  accept  proof  of  notice  in  fact  of  an 
actual  personal  knowledge,  for  the  recorded  notice  called  for  by  the  law. 
I  think  I  shall  be  supported  by  the  profession  in  saying,  that  it  is  regretted 
that  these  departures  from  the  enactments  of  the  statutes  were  ever  iiw 
dulged.  It  has  thrown  into  uncertainty  that  which  the  law  had  made  cer« 
tain ;  it  has  left  to  floating,  transitory  and  fallible  evidence,  what  the  law 
had  provided  for  by  permanent,  immutable  testimony.  Nor  can  I  per- 
ceive how  it  is  that  the  legislature  had  not  the  same  absolute  authority  to 
prescribe  the  kind  of  notice  that  shall  be  received  by  the  courts  of  any 
fact,  as  that  any  notice  should  be  given  of  it ;  nor  how  judges  can  dis- 
pense with  the  one  more  than  with  the  other.  What  has  been  decided  and 
done  in  such  cases,  must  remain ;  but  I  will  never  add  another  step  to  it. 

If  the  complainants  have  failed  to  sustain  their  case  by  and  under  the 
acts  of  congress,  the  question  occurs,  are  they  supported  in  it  by  the 
common  law  1  The  question  of  the  existence  of  a  common  law  in  the 
United  States  was  particularly  noticed,  I  believe,  for  the  first  time  judi- 
cially, in  the  case  of  the  United  States  v.  Worrall,  2  Dall.  884.  In  that 
case  Judge  Chase,  a  most  learned  constitutional  ss  well  as  common  law 
lawyer,  said,  in  page  394,  "  in  my  opinion,  the  United  States,  as  a  federsl 
government,  have  np  common  law ;  if,  indeed,  the  United  States  can  be 
supposed,  for  a  moment,  to  have  a  common  law,  it  must,  I  presume,  be 
that  of  England ;  and  yet  it  is  impossible  to  trace  when  or  how  the  sys- 
tem was  adopted  or  introduced.  With  respect  to  the  individual  stated; 
the  difficulty  does  not  occur.  When  the  American  colonies  were  first 
settled  by  our  ancestors,  it  was  held,  as  well  by  the  settlers  as  the  judges 
and  lawyers  of  England,  that  they  brought  hither,  as  a  birthright  and  in- 
heritance, so  much  of  the  common  law  as  wss  applicable  to  their  local 
situation  and  change  of  circumstances .    But  each  colony  judged  for  itsdf 


APPENDIX.  7S9 

what  puU  of  the  coanmon  law  were  appticthle  to  it»  new  condiUon;  and 
in  varioos  modesy  by  legislative  acts,  by  judicial  deciaioos,  or  by  eon^ 
etont  fuage,  adopted  some  and  rejected  others.  The  whole  of  the  com- 
mon law  has  no  where  been  introduced;  some  states  have  rejected  what 
others  have  adopted ;  and  there  is,  in  short,  a  great  and  essential  di- 
versity in  the  subjects  to  which  the  common  law  is  applied,  as  well  as 
in  the  extent  of  its  application ;"  he  adds,  as  the  result  of  these  positionSf 
"that  the  common  law  wiU  always  apply  to  suits  between  citizen  and 
citizen,  whether  they  are  instituted  in  a  federal  or  a  state  oouit.'*  As 
regards  a  common  law  of  the  United  States,  as  such,  he  says,  **tfae 
United  States  did  not  bring  it  with  them  from  England ;  the  oonstitntioD 
does  not  create  it;  and  no  act  of  copgress  has  assumed  it.  Besidei» 
what  is  the  common  law  to  which  we  are  referred?  Is  it  the  common 
law  entire,  a9  it  exists  in  England ;  or  modified,  as  it  exists  in  some  of 
the  states ;  and  of  the  various  modificatious,  what  aie  we  to  select!  the 
sjrstem  of  Georgia  or  New  Hampshire,  of  Pennsylvania  or  Connecticut?" 

In  general,  it  seems  to  me  that  these  principles  aiid  arguments  cannot 
be  controverted :  they  have  never  been  judiciidly  repudiated.  When  in 
a  suit  in  the  courts  of  the  United  States,  the  common  law  has  been  re- 
ceived as  the  rule  of  decision,  it  has  been  received  not  as  a  law  of  the 
United  States,  prevailing  with  authority,  through  all  equally  and  alike, 
but  as  the  law  of  some  particular  state,  by  which  the  particular  case  .was 
governed,  The  court  does  not  adopt  it  as  the  common  law  of  England, 
or  of  the  United  States  but  as  the  law  of  the  state  which  has  adopted  it 
and  made  it  its  own. 

The  question,  however,  discussed  by  Judge  Chase  is  much  broader  than 
that  we  have  to  entertain.  It  has  not  been  cov^tended,  it  could  not  be, 
that  the  whole  common  law  of  England,  as.it  exists  there,  has  ever  been 
received  in  the  United  States,  or  in  any  one  of  them.  Parts  of  it  only 
have  been  adopted,  and  the  evidence  of  such  adoption  is  to  be  sought  in 
**  legislative  acts,  in  judicial  decisions,  or  constant  usage."  Has  any  such 
evidence — has  any  evidence  of  any  description,  been  produced  to  show 
that  what  is  asserted  to  be  the  common  lawcopyright  in  England,  has 
ever-been  adopted  by  any  one  of  the  United  States  t  Was  it  brought 
hither  by  our  ancestors  1  Was  it  applicable  to  their  local  situation  and 
change  of  circumstances  1  Or  has  it  ever  beeti  so  considered  1  A  ques- 
tion meets  us  here  at  once — ^was  it  at  the  period  of  the  migration  of  our 
ancestors  a  known,  recognized  and  settled  right  even  in  England  1  What 
is  its  history — ^its  judicial  history  ?  It  is  wrapt  in  obscurity  and  uncer- 
tainty. The  general  question  was  first  discussed  in  1760,  long  afler  the 
settlement  of  these  colonies,  in  the  case*  of  Tonson  v.  Collins,  and  no 
decision  wasgiven.  In  1700  the  celebrated  case  of  Miller  v.  Taylor  was 
argued,  in  which  the  subject  was  examined  at  great  length.  The  great 
question  was,  whether  the  right  of  an  author  in  his  works,  after  publica- 
tion, was  a  common  law  right  which  always  existed,  and  did  still  exist, 
independent  of,  and  not  taken  away  by  the  statute  of  Anne  ?  Three  of 
tlie  judges  were  in  fiiyour  of  the  plaintiff^s  copyright ;  but  their  judgment 
was  shaken  violently,  if  not  to  the  foundation,  by  the  opposing  argument 
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of  Judge  Yeales.  Some  yewB  after  this  decisioD,  that  ur,  in  1774»  the 
question  came  before  the  house  of  lords,  in  the  case  of  Donaldson  y. 
Beckett.  Of  eleven  judges,  eight  to  three  were  in  favour  of  the  common 
law  rights  Seven  to  fo.ur  held,  that  printing  and  publishing  did  not 
deprive  the  author  of  the  right.  Five  thought  that  the  action  at  common 
law  was  not  taken  away  by  the  statute,  and  six  were  of  an  opposite 
opicion.  Judge  Kent,  speaking  of  the  judgment  in  Ifiller  y.  Taylor, 
says,  **  the  court  was  not  unanimous ;  and  the  subsequent  decision  of 
the  house  of  lords  in  Donaldson  v.  Beckett,  in  February  1774,  settled  this 
litigated  question  against  the  opinion  of  the  king's  bench,  by  establishing 
thM  the  common  law  right  of  action  (if  any  existed)  could  not  be  ezer- 
cu»d  beyond  the  timeiimited  by  the  statute." 

Can  we  believe  that  this. common  law  copyright  was  a  knowni  under- 
stood and  settled  thing  in  these  colonies,  brought  here  by  our-  anceston 
as  their  birthright,  when  down  at  least  to  1774,  the  greatest  lawyers  in 
England  were  disputing  about  its^  eziBtence  there  ;  and  when  even  those 
who  held  that  it  did  exist,  could  not  agree  as  to  what  it  was,  nor  how  ht 
it  was  or  was  not  modified  by  the  statutory  provisions  1  Did  our  fbieft^ 
thers  ascertain,  adopt  and  regulate  a  right,  which  Mansfield,  Yeates  and 
Camden  could  not  agree  about,  or  understand  alikv)1  Judge  Kent  adds 
his  doubt  on  the  question,  when. he  says,  *'  if  any  existed,'*  As  to  its 
reception  and  adoption  as  part  of  the  law  of  the  United  States,  we  cannot 
but  observe,  that  this  learned  and  searching  jurist,  although  treating  very 
fully  on  the  subject  of  copyright,  gives  no  suggestion  of  the  existence  of 
a  common  right  in  the  United  States,  or  in  any  of  them,  nor  of  any  other 
right  than  that  which  is  granted  by  the  acts  of  congress,  to  be  enjoyed  on 
complying  with  the  terms  prescribed  by  them.  He  pardculariy  notices 
the  agitation  of  the  question  in  England,  and,  as  we  have  seen,  does  not 
seem  to  consider  it  certainly  settled  there.  Here  he  was  directly  upon 
the  subject ;  and  although  he  thinks  the  laws  of  congress  afibrd  (an  in- 
adequate protection,  he  does  not  intimate  that  an  author  has  any  beyond 
them. 

The  efforts  of  those  judges  in  England  who  have  laboured  to  preserve 
to  an  author  the  common  law  right,  together  with  that  given  to  Sim  by 
the  statute,  seem  to  me  not  to  have  sufficiently  considered  the  uncer- 
tainty and  inconvenience  which  would  grow  out  of  such  a  system.  If 
these  two  rights  are  co-existent,  the  question  occurs,  who  would  take 
for  a  limited  period  under  the  statute,  what  he. may  enjoy  in  perpetuity 
by  the  common  law  ?  or  what  is  there  to  prevent  an  author  from  using 
the  privileges  and  remedies  of  the  statute  for  the  term  prescribed,  and 
then  going  back  to  his  common  law  right?  The  injustice  an4  incon- 
gruity of  such  a  proceeding  was  admitted ;  and  how  is  it  avoided?  These 
judges  have  said,  and  such  was  the  final  disposition  of  the  question,  if  it 
be  finally  determined,  that  they  would  confine  this  common  law  within 
the  limits  of  time  prescribed  by  the.  statute.  And  where  do  they  find 
their  authority  for  this  arrangement?  T-he  statute  gives  no  warrant  fbr 
it ;  the  common  law  gives  none.  The  limits  imposed  by  the  statute  have 
relation  expressly  and  only  to  the  rights  derived  firom  it,  and  not  to  any 
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right  which  was  vested  in  an  author,  independent  of  the  statute.  If  they 
may  fbtter  the  common  law  right  with  this  enactment,  why  did  they  not 
impose  upon  it  all  the  other  conditions  of  the  law ;  and,  in  short,  bring 
the  whole  right  under  and  within  the  statutory  provisions,  and  take  the 
statute  as  a  modification  or  substitute 'of  any  pre-existent  rights;  as  a 
legislative  declaration  of  what  should  be  the  whole  law  on  the  subject  for ' 
the  future  1  The  judges  themselves  made  themselves  legislators  when 
they  thus  regukted  the  enjoyment  of  a  right  by  their  own  authority. 
We  shall  keep  ourselves  free  from  such  embarrassments,  and  from  the 
necessity  of  resorting  to  such  expedients  to  escape  from  them,. by  resting 
the  protection  of  authors  upon  the  statutes  expressly  enacted  for  that 
purpose,  and  in  believing  that  our  legislature  has  done  that  which  is  just 
to  them,  and  without  inconvenience  and  danger  to  the  public.  This  is  the 
only  right,  the  only  protection  that  I  can  recognize,  and  I  do  not  find 
that  any  other  has  ever  been  recognized  here.  No  judicial  decision  or 
dictum  of  any  court  of  the  United  States,  nor  jof  any  court  of  a  state» 
before  or  since  the  adoption  of  our  present  constitution,  before  or  since 
the  revolution,  has  been  produced  on  this  aigument,  which  recognizes 
the  common  law  right  now  claimed ;  on  the  contrary,  before  the  whole 
power  of  legislating  on  this  subject  was  surrendered  to  the  federal  go- 
vernment, many  of  the  states  did  pass  laws  for  the  protection  of  authors; 
and  if,  as  is  unquestionable,  the  acts  of  congress  have  superseded  all  the 
state  statutes  on  the  subject,  why  have  they  not  also  superseded  the  state 
common  law,  if  it  ever  existed?  It  certainly  never  had  a  more  sacred 
and  intangible  character  than  the  statute  law ;  and  the  same  policy  which 
abrogated  the  latter  and  transferred  the  whole  subject  to  federal  legisla- 
tion, has  swept  away  every  other  law  inconsistent  with  that  policy  and 
legislation.  It  was  intended  to  put  the  whole  subject  under  die  regula- 
tion  of  congress,  and  of  congress  only.  But  I  have  found,  the  counsel 
have  found,  no  common  law,  such  as  is  now  set  up,  in  the  colonies,  in 
the  states,  or  in  the  United  States,  and  if  I  am  now  to  recognize  it,  I 
must  first  make  it.  As  I  have  mentioned  the  state  statutes  on  this  sub- 
ject, I  should  notice  an  aigument  much  pressed  from  the  use  in  them  of 
the  word  securing  and  not  vesting  the  right.  This  is  too  slender  a  foun- 
dation to  raise  an  acknowledged,  pre-existing  right  upon.  The  same  term 
18  used  in  the  act  of  congress  of  1790,  but  was  it  an  acknowledgement  by 
congress  that  the  United  States,  as  such,  had  a  common  law  which  vested 
the  right,  and  that  they  passed  their  Uw  only  to  secure  iti 

Holding  the  opinion  that  the  complainants  have  not  entitled  themselves 
to  tHe  aid  and  benefit  of  the  statutes  of  the  United  States,  for  the  protec- 
tion of  authors,  and  that  they  have  no  right  at  common  law  which  this 
court  can  recognize  and  protect,  it  is  not  necessary  for  me  to  give  any 
Opinion  on  the  remaining  question  argued  at  the  bar,  whether  the  Reports 
in  question  may  or  may  not  be  the  subject  of  literary  property. 

Let  the  complainants  go  to  the  law  side  of  the  court,  and  if  they  shall 
establish  their  right  there,  they  may  return  and  claim  the  aid  of  this  court 
to  prdt«Bt  tliat  right.  As  it  liow  stands,  or  were  it  even  more  doubtful, 
equity  cannot  interpose  her, extraordinary  powers  between  the  parties. 
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I  am  courcloos  of  the  importance  of  the  qnestioiis  which  have  been 
diflcussed  in  thie  canse,  to  the  partiee  and  to  the  public;  and  it  is  a  ml 
aatiBfaction  to  me  to  know  that  mj  opinion  may  boi  and  I  pieeome  will 
be,  reviewed  by  another  tribunal. 

Injonction  diaaolyed,  and  the  bill  difmiaeed. 
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ADMIRALTY  AND  ADBORALTY  PRACTICE. 

1.  A  libel  waa  filed  in  the  distriet  court  of  Maryland,  for  a  aalvage  aerrice 
performed  by  the  Ubellant,  the  master  and  owoer  of  the  aloop  Liberty, 
and  by  his  erew,  in  saring  cerUin  goods  and  merchandises  on  board  of 
the  brig  Spark,  while  agroond  on  the  bar  at  Thomas's  Point  in  the 
Chesapeake  Eiy.  The  goods  were  owned  by  a  number  of  persons,  in 
several  and  distinct  rights ;  and  a  general  claim  and  answer  were  inters 
posed  in  behalf  of  all  of  them,  by  larvis  and  Brown  (the  owners  of  a 
part  of  them) ;  without  naming  who,  in  particular,  the  owners  were,  or 
distinguishing  their  separate  nroprietary  intenests.  This  proceeding 
was  doubtless  irregular  in  both  respects.  Jarvis  and  Brown  had  no 
authority,  merely  as  co-abippers,  to  interpose  any  claim  for  other  ship- 
pers with  whom  they  had  no  privity  of  interest  or  consignment :  and 
several  claims  should  have  been  interposed  by  the  several  owners,  or  by 
other  persons  authorized  to  act  for  them  in  the  premises ;  each  inter* 
▼ening  in  bis  own  name  fqr  his  proprietary  interest,  and  specifying  it. 
If  any  owner  should  not  appear  to  claim  any  particular  parcel  of  the 
property,  the  habit  of  courts  of  admiralty  is,  to  retain  such  property,  or 
its  proceeds,  aAer  deducting  the  salvage,  until  a  claim  Is  made,  or  a 
year  and  a  day  have  elapsed  from  the  time  of  the  institution  of  the  pro* 
(feedings.  And  when  separate  claims  are  interposed,  although  the  Ubel 
is  joint  against  the  whole  property,  each  claim  is  treated  as  a  distinct 
and  independent  proceeding,  in  the  nature  of  a  several  suit,  upon  which 
there  may  be  a  several  independent  hearing,  decree  and  appeal.  This 
is  very  familiar  in  practice  in  prize  causes  and  seizuree  In  rem  for  for- 
feitures; and  is  equally  applicable  to  all  other  proc^dlngs  in  rem, 
whenever  there  are  disthiet  and  independent  cbimaob.  tHrattom  v. 
Jarvu  d  oL    4. 
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2.  The  dittrict  court  decreed  a  stlvaj^e  of  ooe-6fth  of  (he  p[roes  proceeds  of 
the  falee  of  the  goods  and  merchaDdtses,  and  directed  the  same  to  be 
sold  accordingly.  The  salvage. thus  decreed  was  afterwards  ascertained, 
upon  the  sales,  to  be,  In  the  aggregate,  two  thousand  seven  hundred 
and  twenty-eight  dollars  and  thitty-eight  cents ;  but  no  formal  appor- 
tionment thereof  was  made.  From  this  decree  an  appeal  was  inter- 
posed in  behalf  of  all  the  owners  of  the  goods  and  merchandises  tc  the 
lArcuit  court ;  but  no  appeal  was  interposed  by  the  Ubellant.  The 
consequence  is,  that  the  decree  of  the  district  court  is  conclusive  opon 
him  as  to  the  amount  of  salyage  in  his  favour.  He  cannot,  in  the  ap- 
pellate court,  claim  any  thing  beyond  that  amount ;  since  be  baa  not, 
by  any  appeal  on  his  part,  controverted  its  sufficiency,    J  bid. 

8.  Although  no  apportionment  of  the  salvage  among  the  various  cbimants 
was  formally  directed  to  be  made  by  any  interlocutory  order  of  the 
district  court,  an  apporlionment  appears  to  have  been  in  fact  made  under 
its  authority..  A  schedule  is  found  in  (he  record  conislning  the  names 
of  all  the  owners  and  claimants,  the  gross  sales  of  their  property,  and 
the  amount  of  salvage  apportioned  upon  each  of  them  re^pectiTcly. 
By  (his  achedule  the  highest  salvage  chargeable  oii  any  distinct  claim- 
ant.  Is  nine  hundred  and  six  dollars  and  seventeen  cents,  and  tbe 
lowest  forty-seven  dollars  and  sixty  cents,  the  latter  sum  being  below 
the  amount  for  which  an  appeal,  by  the  act  of  8d  of  March  180S,  eb. 
08,  Is  allowed  from  a  decree  of  the  district  court  in  admiralty  and  mari- 
time causes,    i&uf. 

4.  In  the  appeal  herei  as  iu  that  from  the  district  court,  the  case  erf  each 
claimant  having  a  separate  interest,  must  be  treated  as  a  separate  appeal, 
pro  jnteresse  sue,  from  the  decree,  so  far  as  it  regards  that  interest : 
and  the  salvage  chargeable  on  him  constitutes  tbe  whole  matter  in  dis- 
pute between  him  and  the  libcllants :  with  the  fate  of  the  other  claims, 
however  disposed  of,  he  has  and  can  have  nothing  to  do.  It  is  true 
(hat  the  salvage,  service  was  in  one  sense  jentire  :  but  it  certainly  can- 
not be  deemed  entire  for  the  purpose  of  founding  a  right  against  all  the 
claimants  jointly,  so  as  to  make  them  all  jointly  responsible  for  tbe 
whole  salvage.  On  the  contrary,  each  claimant  is  responsible  only  for 
the  salvage  properly  due,  and  chargeable  on  the  gross  proceeds  or  sales 
of  bis  own  property,  pro  rata.  It  would  otherwise  follow  that  the  pro- 
perty of  one  claimant  might  be  made  chargeable  with  the  payment  of 
the  whole  salvage ;  which  would  be  against  the  clearest  principles  of 
law  on  (his  subject.  The  district  and  circuit  courts  manifestly  acted 
upon  (his  view  of  the  majter ;  and  their  decrees  would  be  utterly  unintel- 
ligible upon  any  other.  Their  decrees,  respectively,  in  giving  a  certain 
proportion  of  the  gross  sales,  must  necessarily  apportion  that  amount 
pro  rata  upon  the  whole  proceeds,  according  to  tbe  distinct  interests  of 
each  claimant  This  court  has  no  jurisdiction  to  entertain  the  present 
appeal  in  regard  to  any  of  the  claimants,  and  the  cause  must  for  this 
reason  be  dismissed.  The  district  court,  as  a  court  of  original  jurisdic- 
tion, has  general  jurisdiction  of  all  causes  of  admiralty  and  maritime 
jurisdiction ;  without  reference  to  the  sum  or  value  of  the  matter  In 
controversy.  But  the  appellate  jurisdiction  of  this  court  and  of  tbe 
circuit  courts,  depends  upon  the  sum  or  value  of  tbe  matter  in  dispute 
between  the  parties,  having  independent  hiterests.    Ibid* 
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6,  Nothing  is  better  settled,  both  iD'Eogland  and  Ameriea,  than  the  doe- 
trine  that  a  noD-commiwioned  cniiaer  may  seize  for  the  benefit  of  the 
gOTerament ;  and  if  his  acts  are  adopted  by  the  government,  the  pro- 
perty, when  condemned,  becomes  a  droit  of  the  government.  Cantttg* 
ton  €t  id.  V.  2*^  MerehanU*  IntwraneiB  Company,    496. 

AGREEMENT. 

1.  N.  stipulated  in  certain  articles  of  agreement  to  transport  and  deliver  by 

the  steamboat  Paragon  to  R.  a  ceitain  quantity  of  subsistence  stores, 
supposed  to  amount  to  three  th'onsand  seven  handred  barrels,  for  the 
use  of  thb  United  States:  In  consideration  whereof  R  agreed  to  pay  to 
N.,  on  the  delivery  of  the  stores  at  St  Louis,  at  a  certain  rate  per  barrel, 
one  half  in  specb  funds,  or  their  equivalent,  and  the  other  half  to  be  paid 
in  Cincinnati,  in  the  paper  of  banlu  current  there  at  che  period  of  the 
delivery  of  tlie  stores  at  St  Louis.  Under  (be  agreement  was  the  fol- 
lowing memorandum.  **  It  is  understood  that  the  payment  to  be  made 
in  Cincinnaitt,  Is' to  be  in  the  paper  of  the  Miami  Exporting  Company  or 
its  equivalent."  The  court  erred  in  refusing  to  faistruit  (he  jury  that 
the  plaiotiflb .  ieould  onjy  recover  the  stipulated  price ,  for  the  freight 
actually  transported,  and  that  they  were  en(illed  to  no  more  than  the 
specie  value  of  the  notes  of  the'  Miami.Ezporting  Company  Bank,  at  the 
time  that  payment  should  have  been  made  at  Cincinnati.  The  specie 
vahie  of  the  notes,  at  the  time  they  ahould  have  been  paid,  is  the 
rale  by  whichvsucfa  damages  are  to  be  estimated.  RohinBon  v.  JVohle'o 
JidrnmiMiratori,  181» 

2.  The  plaintiff,  the.  owner  of  the' steamboat,  was  not  entitled  under  the 

contract  to  recover  in  damages  more'  than  the  stipulated  price  for  the 
freight  actually  transported,  if  R.  had  bound  himself  to  deliver  a  cer- 
tain number  of  barrels,  and  had  failed  to  do  so,  N.  would  have  been 
entitled  to  damages  for  such  failure  ;  but  a  fair  construction  of  the  con- 
tract imposed  no  such  obligation  on  R.  Ihid.' 
8.  There  is  no  jpretence  that  R  did  not  deliver  the  whole  amount  of  freight 
in  his  possession,  at  the  places  designated  in  the  contract  In  this, 
respect,  as  well  as  in  (dveiy  other,  in  regard  to  the  contract,  he  seems 
to  have  ateted  in  good  faith.  And  he  was  unable  to  deliver  the  number 
of  .barrels  supposed,  either  through  the  loss  stated,  or  an  erroneous 
estimate  of  the  quantity.  .  But,  to  exonerate  R.  from  damages  on  this 
ground,  it  is  enough  to  know,  that  he  did  not  bind  himself  to  deliver 
any  specific  amount  of  freight.  The  probable  amount  is  stated  or  sup- 
posed, in  the  agreement,  but  there  isnoundertkiking  as  to  the  quantityf^' 

APPEAL. 

1.  Admiralty  and  admiralty  practice. 

2.  A  party  may,  after  an  appeal  has  been  discussed  for  informslity,  if  wi(hin 

five  years,  bring  up  the  case  again.  Yeaton  et  aL  v  Lenox  et  al. 
128. 
8.  In  the  circuit  court  of  Alexandria,  jo  1817,  several  suits  were  brought 
against'  sundry  individuals,  who  had  associated  to  form  a  bank,  called 
the  Metchants  Bank  of  Alexand^.  The  proceedings  were  regularly 
carried  on  in  one  of  them,  brought  by  Romulus  Rlggs;  and  a  decree 
VOL.  VIII.— 4  T 
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was  pronouQced  by  the  court,  from  which  th«  derendanii  appealed.  On 
a  beariogf,  the  decree  was  reverted  and  the  cauae  remanded  for  further 
proceedings,  in  conformity  with  certain  principlea  prescribed  in  the 
decree  of  reversal.  It  appears,  that  decrees  were  pronounced  in  all  the 
causes,  though  regular  proceedings  were  had  only  In  the  case  of  Romu- 
lus Riggs.  Appeals  were  entered  in  these  cases  from  the  decrees  of 
the  court.  Under  such  circumstances,  the  court  can  only  reveiee  the 
decree  in  each  case  for  want  of  a  bill.  MandenUe  et  aL  v.  Burt  ei  aL 
256. 
4.  The  whole  business  appearing  to  have  been  conducted  in  the  confideoee 
that  the  pleadings  in  the  case  of  Romulus  Riggs  could  be  introduced 
into  the  other  causes,  the  cases  were  remanded  to  the  drcnlt  court, 
with  directions  to  allow  bills  to  be  filed,  and  to  proceed  thereon  accord- 
ing to  law.    /Md. 

ARBITRAMENT  AND  AWARD. 

1.  In  the  circuit  court  of  the  county  of  Washington,  Lintiiicom  instituted  an 
action  of  covenant  on  articles  of  agreement,  by  which  Lutz  covenanted 
that  Linthicum  should  have  peaceable  possession  of  a  certain  house  in 
Georgetown,  and  retain  and  keep  the  same  for  &w%  years.  Linthicum 
was  evicted  by  Lutx  before  the  time  expired.  The  articles  were  spread 
upon  the  record,  by  which  it  appeared,  that  they  were  made  '*  by  and 
between  John  Luts,  of^  €:c.,  and  agent  for  John  M'Pberaon  of  Freder- 
icktown  in  the  state  of  Maryland,  on  the  one  part,  and  Otlio  M.  Lintlii- 
cum  of  Georgetown,  &c.  of  the  other  part ;"  and  it  is  witnesaed,  "  that 
the  said  John  Lutz  agent,  as  aforesaid,  has  rented  and  leased,  Atc.»'* 
the  premises  to  Linthicum;.  and  on  the  other  hand,  Linthicum  oove- 
nants  to  pay  the  rent,  &c.,  as  stated  in  the  declaration.  There  was  no 
covenant  in  the  lease  by  Lutz,  for  quiet  enjoyment,  as  stated  in  the 
declaration ;  but  the  Utter  was  founded  upon  the  covenant  implied  liy 
law,  in  cases  of  demises.  The  s«'ticies  concluded  with  these  words: 
•' In  witness  whereof,  we,  the  said  John  Lutz  and  0.  M.  Linthicum, 
have  hereunto  interchangeably  set  our  hands  and  seab,  day  and  date 
above.  John  Lutz,  agent  for  John  M'Pherson  [i..  s.].  O.  Bi.  Linthi- 
cum [x..  s.]."  The  defendant  Lutz  pleaded  performance  without  pray- 
ing oyer,  and  issue  was  joined.  Afterwards,  the  parties,  by  consent, 
agreed  to  refer  the  cause ;  and  accordingly,  by  a  rule  of  court,  it  was 
ordered,  <'  that  William  S.  NichoUs  and  Francis  Dodge  be  appointed 
referees  between  the  parties  aforesaid,  with  liberty  to  choose  a  third 
person ;  and  that  they,  or  any  two  of  them,  when  the  whole  matter 
concerniog  the  premises,  between  the  parties  aforesaid  in  variance,  be- 
ing fairly  adjusted,  have  their  award,  in  writing  under  their  hands,  and 
return  the  same  to  the  court  here ;  and  judgment  of  the  court  to  be  ren- 
dered according  to  such  award,  and  to  be  final  between  the  said  parties.*' 
The  referees  so  named,  on  the  2Sth  of  January  1888,chose  John  Kurtz 
the  third  referee ;  and  afterwards,  on  the  same  day,  made  their  award  in 
the  following  words :  «  We,  the  subscribers,  appointed  arbitrators  to 
settle  a  dispute  between  Otho  M.  Linthicum  and  John  Lutz,  in  which 
the  executors  of  the  late  John  M'Pherson  of  Frederick  are  interested, 
do  award  the  sum  of  eleven  hundred  and  twenty*oine  dollars  and  ninety- 
three  cents,  to  be  paid  to  the  said  Linthicum  in  full,  for  all  expenses  and 
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daoMges  rattiioad  by  him,  in  conieqiwDee  of  not  laAving  him  lo  quiet 
posaeflsioo  of  the  house,  at  the  comer  of  Bridge  and  High  ttfeels,  in 
Georgetown  (the  demited  premiies),  for  the  full  term  of  the  lease  for 
five  years.  Any  arrear  of  rent  due  from  Linthtcum,  to 'be  paid  by  liim." 
Signed  by  all  the  referees.  Judgment  was  given  by  the  circuit  court, 
for  .the  full  amount  of  the  award  so  made,  and  costs.  lA/Ut  t.  IMUhir 
eum.    165. 

2.  The  articles  purport  to  be  made  by  Lutx,  and  to  be  sealed  by  him  ;  and 
not  to  be-  made  and  sealed  by  his  prin4;ipal.  The  description  of  himself, 
OS  agent,  does  not,  under  such  circumstances,  exclude  his  personal  re* 
sponsibility.  But  this  very  liability  was  necessarily  submitted  to  the 
referees,  and  came  within  the  scope  of  their  award.    Ihid, 

S.  It  was  objected  to  the  award  that  it  was  uncertain,  not  mutual  and  final : 
that  it  dues  not  state  whether  the  money  is  to  be  paid  by  Ltitz,  or  the 
executors  of  M'Pberson :  that  it  does  not  find  the  arrears  of  rent  due, 
and  to  whom  due :  tt^tt  it  does  not  appear  to  be  an  award  in  the  cause : 
th^t  the  award  and  the  proceedings  thereon  are  not  according  to  the 
laws  of  Maryland :  that  the  appointment  of  the  third  refiaree  ought  not 
to  have  been  made,  until  af^er  the  other  two  referees  had  met  and  heard< 
the  cause,  and  disagreed  thereon.  The  court  held  all  these  objections 
invalid.    iJnd. 

A,  Without  question,  due  notice  should  be  given  to  the  parties,  of  the  time 
and  place  for  hearing  the  cause,  by  the  referees ;  and  if  the  award  was 
made  without  such  notice,  it  ought,  upon  the  plainest  principles  of  jus- 
tice, to  be  set  asfde.  But  it  is  by  no  means  necessary  that  it  should 
appear  upon  the  face  of  the  award  that  such  notice  was  given.  There 
is  no  statute  of  Maryland,  whose  laws  govern  in  this  part  of  the  district, 
which  requires  such  facts  to  be  set  forth  In  the  award.  If  no  notice  is 
in  fact  given,  and  no  due  hearing  had,  the  piDper  mode  is  to  bring  such 
iacts,  not  appearing  on  the  face  of  tho  award,  before  the  court,  upon 
affidavit  and  motion. to  set  aside  the  award'.  But,  prima  facie,  the  award 
Is  to  be  taken  to  have  been  regulariy  made,  where  there  is  notkiing  on 
its  face  to  impeach  it.    Ihid, 

5.  The  statute  of  Maryland  requires  that  notice  of  »n  award  sImU  be  given 
to  the  party  against  whom  It  is  made,  by  service  of  a  copy,  three  days 
before  judgment  is  moved ;  and  judgment  is  not  to  be  entered  but  on 
motion  and  direction  of  the  court.  It  was  alleged  that  a  copy  of  the 
award  was  not  delivered.  By  the  court :  How  that  may  have  been,  we 
have  no  means  of  iLuowiog,  for  nothing  appears  upon  the  record  respect- 
ing it,  and  there  is  no-ground  to  say  tliat  It  ought  to  constitute  any  part 
of  the  record,  or  that  it  is  properly  assignable  as  error.  It  is  matter 
purely  collateral,  and  in  pais.  If  no  such  copy  had  been  delivered,  the 
proper  remedy  would  have  been  lo  take  the  objection  in  the  court  below 
upon  the  motion  ibr  judgment,  or  to  set  aside  the  judgment  for  irregu- 
larity, if  there  bad  been  no  waiver,  or  no  opportunity  to  make  the 
objections  before  judgment.  But  in  the  present  case  sufficient  does 
appear  upon  the  record  to  show  that  the  party  had  full  opportunity  to 
avail  himself  of  all  his  legal  rights  in  the  court  below.  The  cause  was 
referred  at  November  term  1882 ;  pending  the  term,  to  wit  on  the  18th 
of  January  1888,  the  award  was  filed  in  court ;  the  cause  was  then 
continued  until  the  nest  term,  viz.  the  fourth  Monday  in  March  1883 ; 
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at  which  time  the  pertiee  uppeiired  by  their  attomeyt,  and  opmi  i 
and  after  argument  of  eounael,  judgmeot  was  entered.  We  are  bound 
to  pieiume,  in  the  absence  of  all  evidence  to  the  cootiary,  that  all 
thioga  were  rightfully  and  regularly  done  by  the  coort,  and  that  the  par^ 
liea  were  fully  heard  upon  all  the  matten  properly  in  jodgnent.    IM. 

ATTORNEY  AT  LAW. 

An  attorney  at  law,  in  yirtne  of  his  general  authority  as  such.  Is  enlitled  to 
take  out  execution  upoO  a  judgment  recovered  by  him  for  his  clieot»  and 
to  procure  a  satisfaction  thereof  by  a  levy  on  lands  or  otherwise,  and  to 
receive  the  money  due  on  the  execution ;  and  thus  to  discharge  the 
execution.  And  if  the  Judgment  debtor  lus  a  fight  to  redeem  the  pro- 
perty sold  under  (he.  execution  within  a  particular  period  of  time,  by 
payment  of  the  amount  to  the  judgment  cieditor,  who  has  become  the 
purchaser  of  the  property,  there  is  certainly  strong  reason  to  contend 
that  the  attorney  is  impliedly  authorized  to  receive  the.  amoont*  and 
thus  indiiectly  to  dischaige  the  lien  on  the  land.  At  least.  If  (as  to 
asserted  at  (he  bar)  this  be  tbe  conimon  coarse  of  practice  in  the  stete 
of  Tennessee,  it  will  furnish  an  unequivocal  sanction  for  soch  an  act 
Erwin  v.  Blake,    18. 

BILL  OP  EXCEPTIONS. 

This  court  have  frequently  remonstrated  against  the  practice  of  fpieading 
tbe  charge  of  tbe  judge  at  length  upon  the  record.  Instead  of  the  points 
excepted  to,  as  producdve  of  no  good,  but  much  incontenience.  Grtgg 
y.  I%e Leiitee ofSayreand  Wife.    244. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  In  the  case  of  tbe  fiabk  of  the  United  States  v.  Donn,  6  Peters  51,  this 

court  decided  thai  a  subsequent  indorser  was  not  competent  4o  prove 
facts  which  would  tend  to  discharge  the  prior  indorser  fiom  tbe  respon- 
sibility of  his  Indorsement.  By  the  same  rule,  the  drawer  of  the  note 
is  equally  incompetent  to  prove  facts  which  tend  to  disehaifo  the 
indorser.    Bank  of  the  JlietropoUs  y.  Jonee.    12. 

2.  The  officers  of  the  bank  have  no  authority,  as  agents  of  the  bank,  to 

bind  it  by  assurances  which  would  release  the  parties  to  a. note  fiem 
their  obligationsr    Jhid. 

BILL  OP  REVIEW. 

1.  The  Bank  of  the  United  States  and  ethers,  under  the  authoiity  of  the  act 
of  the  legislature  of  Maryland  passed  In  the  year  1785,  eothled  ao  act 
for  enlarging  the  powers  of  the  "  high  court  of  chancery,"^  under  which 
Uib  real  estates  of  persons  deacending  to  minors,  and  peisons  oon  cobh 
pos  mentis,  were  autlwrized  to  be  sold  for  tbe  debts  of  the  aneestor, 
proceeded  against  the  real  estate  of  A.  R.,  for  debts  due  by  Um ;  and 
in  1826  the  estate  waa  sold  by  a  decree  of  the  circuit  court  of  tbe  dis- 
trict of  Columbia,  exercising  chancery  jurisdiction.  Afterwards,  in 
1828,  some  of  the  infant  heirs  of  A.  R.,  by  their  n'ext  Iriand,  filed  nbOl 
of  review  against  the  administrator  of  A.  R.,  tiie  purebaser  of  Ijis  seal 
esUle,  and  others,  stating  yarioos  errors  in  tbe  original  salt  and  in  the 
decree  of  die  court,  ind  .prayed  tliat  the  sane  should  bo  nvMeed. 
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Htld,  that  a  bill  of  reyiew  can  be  suf  taioed  in  the  case.    Sank  of  the 
Uniied  StatCB  y.  RUMe  et  al    128. 
2.  From  the  laoguage  of  the  fifth  section  of  the  act,  some  doabt  wai  enter- 
tained wliether  the  act  conferred  a  personal  power  on  the  chancellor,  or 
was  to  be  constraed  as  an  extension  of  the  jurisdiction  of  the  court.    If 
the  former,  it  was  supposed  that  a  bill  oT  review  would  n9t  lie  to  a  de- 
cree made  in  execntion  of  the  power.    On  inquiry,  however,  the  court 
are  eatUfied,  that  in  Maryland,  the  act  has  been  construed  as  an  en- 
largemeDt  of  juiisdictlen,  and  that  decrees  for  selling  the  lands  of 
minors  tod  lunatics,  in  the  cases  prescribed  by  it,  have  been  treated,. 
by  the  cour4  of  appeals  of  that  state,  as  the  exercise  of  other  equity 
'powers.    /5td.' 
8.  The  principle  is  unquestionable,  th&t  all  the  parties  to  the  original  decree 
•ought  to  Join  In  the  bill  of  review.     Bank  of  the  United  States  t. 
JFluU  et  al.    262. 

BOTTOMRY. 

1.  On  an  appeal  from  the  decree  of  the  circuit  court  of  Mainland  j  on  a  libel 

on  a  bottomry  bond,  originally  filed  In  the  district  court,  it.appeared 
that  commissioners  appointed  by  the  circuit  court  bad  reported,  that  a 
Mrtain  sum,  being  a  part  of  the  amount  of  the  bond,  was  absolutely 
oeeestny  for  the  ship,  as  expenses  and  repairs  In  the  common  course  of 
her  employment.  Mo  exception  was  taken  to  this  report  by  either 
party  in  the  circuit  court,  and  it  was  accordingly  confirmed  by  that 
court.  The  report  Is  not  open  for  revision  in  this  court,  there  being 
nothing  on  its  face  lmpeacl)|ng  Its  correctness.     The  Vvrgin,    688. 

2.  It  is  no  objection  to  a  bottomry  bond,  that  Jt  was  taken  for  a  larger 

amount  than  that  Which  could  be  properly  the  subject  of  such  a  loan ; 
for  a  bottomry  bond  may  he  good  In  part  and  bad  in  part ;  and  it  will 
be  upheld  by  courts  of  admiral^,  as  a  lien  to  the  extent  to  which  It  (s 
vaHd  ;  as  such  CQurtS|  in  the  exercise  of  their  Jurisdiction,  are  not  go* 
veined  by  the  strict  rules  of  the  common  law,  but  act  upon  enlarged 
principles  of  equity.     Ibid, 

8.  It  is  notorious,  that  in  foreign  countries,  supplied  and  advances  for  repairs 
and  necessary  expenditures  of  the  ship,  constitute,  by  the  |;eneral  ma- 
ritime law,  a  yalid  Hen  on  the  ship ;  a  lien  which  might  be  enforced  Ijn. 
rem  in. our  courts  of  admiralty,  even  if  the  bottomry  bond  were,  as -it 
certainly  is  not,  yoid  in  toto.    Ihid, 

4.  An  objection  was  taken  to  the  bond,  that  the  sopplieeand  advances  might 
have  been  obtained  on  the  personal  credit  of  the  owners  of  the  ship 
without  an  hypothecation.  Held,  that  the  necessity  of  the  supplies 
and  advances  beiiig  onCe  mide  out,  it  is  incumbent  upon  the  owners, 
who  assert  that  they  could  have  been-  obtained  upon  their,  personal 
credit,  to  establish  that  fact  by  competent  proofs ;  unless  it  is  apparent 
from  the  circumstabces  of  the  case.    Ihid. 

6.  It  w^fi  objected,  that  the  'supplies  and  repairs  were,  in  the  first  instance, 
made  on  the  personal  credit  of  the  master  of  the-  ship,  and  therefore 
could  not  be  afterwards  made  a  lien  on  the  ship.  Held,  that  the  lender 
on  tlie  bottomry  bond  might  well  trust  the  credit  of  the  master  as  aux- 
ifiary  to  Ins  security ;  I'nd  the  fact  that  the  master  ordered  the  supplies 
and  repairs  before  the  bottomry  was  giyen,  can  have  no  legal  effect  to 
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defeat  the  security,  If  they  were  ordered  by  the  master,  upmi  the  faith 
and  vriih  the  iotentioo  that  a  bottomry  bond  should  he  ultimately  f/nrnk 
t6  secure  the  payment  of  them.  In  eases  of  this  sort,  tlie  bottomiy 
bond  is  in  practice  ordinarily  giyen  after  the  whole  supplies  tod  repaiis 
have  been  furnished;  for  the  plain  reason  that  the  advances  required 
can  rarely  be  ascertained  with  exactness  until  that  period.    JHd, 

6.  It  was  objected,  that  the  advances  were  lor  a  voyage  not  authorised  by 

the  owners;  that  the  original  orders  were  for  the  master  to  get  a 
freight  for  Baltimore  or  New  York,  and  if  he  could  not,  then  to  pro- 
ceed to  New  Orleans ;  whereas  the  master  broke  up  his  voyage*  and 
without  any  freight  returned  to  Baltimore.  By  the  Court :  It  may  be 
admitted,  that  if  a  bottomry  lender,  in  fraud  of  the  owners,  and  by  con- 
nivance with  the  master  for  improper  purposes,  advances  his  money  on 
a  new  voyage,  not  authorised  by  the  instructions  of  the  owner,  his 
bottomry  bond  may  be  set  aside  as  invalid.  But  there  it  no  pretence 
to  say,  that  if  the  master,  does  deviate  from  his  instructions,  witiiout 
any  participation  or  co-operatiou  or  fraudulent  intent  of  the  l»ottomiy 
lender,  the  latter  is  to  lose  his  security  for  his  advancesi  Inma  fide  made 
for  the  relief  of  the  ship's  necessities.    Ibid, 

7.  Seamen  have  a  lien,  prior  to  that  of  the  bolder  of  a  bottomry  bond,  for 

their  wages  ;  but  the  owners  are  also  personally  liable  for  such  wages ; 
and  if  (he  bottomiy  holder  is  compelled. to  discharge  that  lien,  he  has  a 
resulting  right  to  compensation  over,  against  the  owners;  in  the  same 
manner  as  he  would  have^  if  they  had  previouslv  mortgaged  the  ship. 
Ibid, 

8.  Graf,  one  of  the  owners,  had  the  ship  delivered  up  to  liim  upon  an  ap- 

praisement, at  the  value  of  eighteen  hundred  dollars,  and  he  gave  a  sti- 
pulation according  to  the  course  of  admiralty  proceedings,  to  refund 
that  value,,  together  with  damages,  interest  and  costs,  to  the  court  He 
is  not  at  liberty  now  to  insist  that  the  ship  is  of  less  than  that  value  in 
his  hands,  or  that  he  has  discharged  other  liens  diminishing  the  value 
for  which  the  owners  were  personally  liable,  in  solido,  in  the  first  in- 
stance.   IHd, 

9.  To  the  extent,  then,  bf  the  appraised  value  of  the  ship  delivered  upon  (he 

stipulation,  the  owners  are* clearly  liable  ;  for  she  was*  pledged  for  the 
redemption  of  the  debt,  and  they  cannot  take  the  fund,  except  cum 
ooere.  But  beyond  this,  there  is  no  personal  obllKstion  upon  the  own- 
ers.   Ibid. 

10.  In  this  case,  the  value  of  the  ship,  the  only  fund  out  of  which  payment 
can  be  made,  fell  far  short  of  a  full  payment,  of  the  amount  due  upon 
the  bottomry  bond.  But  this  is  (he  misfortune  of  the  lender,  and  not 
the  faulf  of  the  owners..  They  are  not  to  be  made  personally  respon- 
sible for  (be  act  of  the  master,  because  the  fund  has  turned  out  to  be 
inadequate  ;  since,  by  our  law,  he  had  no  authority  by  a  lK>ttomry  bond 
to  pledge  the  ship,  and  also  the  personal  responsibility  of  the  owners. 
The  consequence  is,  (hat  the  loss,  ultra  the  amount  of  the  fund  pledged, 
must  be  borne  by  the  libellant.    Ibid, 

CASES  CITED  AND  AFFIRMED. 

1.  The  principles  of  the  case  of  the  Bank  of  the  United  States  v.  Dunn,  6 
Peters  61,  affirmed.    £ank  of  the  Metropolis  v.  Jones.    12. 
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2.  The  ca0e  of  Craig  v.  The  State  of  MiMOuri,  4  Peters  410,  In  which  it 
was  decided  that  the  act  of  the  legislature  of  the  st»te  of  Missouri, 
passed  27th  July  1821,  eotilled  an  act  for  establishing  loan  offices,  was 
repugnant  to  the  constitytion  of  the  United  States,  revised  and  con- 
firmed. Byrne  ▼.  The  State  o/Miasowi,  40. 
8.  The  cases  of  the  United  States  v.  Qutncy,  6  Peters  466;  and  the  Wil- 
liam King,  2  Peters  153  ;  cited.     Lee  ▼.  Lee.    44. 

4.  The  cases  Calder  v.  BuU^  8  Dall.  Rep.  886,1  Cond.  Rep.  172;  Fletcher 

▼.  Peck,  6  Cranch's  Rep.  138,  2  jCond.  Rep.  8.08 ;  Ogden  ▼.  Saunders, 
2  Wheat.  Rep.  266,  6  Cond.  Rep.  623;  and  Satteriee  t.  Matthewson, 
2  Peters's  Rep.  880 ;  cited.     Watson  et  al»  ▼.  Mereer  et  al.    88. 

5.  The  cases  of  Bingham  ▼.  Cabot  et  a1.,  8  Dall.  882,  1  Cond.  Rep.  170 ; 

Abercrombie  y.  Dupuis,  1  Cranch  843,  1  Cond.  Rep.  827 ;  Wood  y. 
Wagnon,  2  Cranch  9, 1  Cond.  Rep.  886 ;  Capron  v.  Yanorden,  2  Cranch 
126, 1  Cond.  Rep.  870;  cited.    Broton  ?.  Keene,    112. 

6.  Opinion  of  the  circuit  court  of  the  district  of  Columbia  in  the  case  of 

Mason  v.  Muncaster  as  to  poundage  fees  payable  by  the  United  States 
to  the  marshal  of  the  district  of  Columbis,  in  cases  where  the  debtor  to 
the  United  States  has  beeh  discharged  from  custody  under  execution 
by  the  United  States.     United  StaUe  ▼.  Ringgold,    150. 

CHANCERY,  AND  CHANCERY  PRACTICE. 

1.  A  bill  was  filed  in  the  circuit  court  of  the  district  of  Columbia,  claiming 
a  legacy  under  an  alleged  codicil  made  in  Paris,  to  a  will  made  in  the 
United  States.  The  testator  was  a  native  of  Poland :  at  the  time  of  the 
making  of  the  codicil  he  resided  in  France ;  and  when  he  made  the 
will,  to  which  the  instrument,  upon  which  the  legacy  was  claimed,  was 
said  to  be  a  codicil,  he  was  In  the  United  States.  He  went  to  Europe 
soon  aflter  he  made  the  will,  and  many  years  afterwards  he  died  in 
Switzerland.  The  bill  alleged  that  the  instrument  on  which  the  legacy 
was  claimed  had  been  duly  proved  in  the  orphan's  court  of  Washington 
county,  in  the  district  of  Columbia,  where  the  administrator  with  the 
will  annexed  resided.  There  was  no  allegation  that  the  codicil  had 
been  established  to  be  a  yalid  will  by  the  law  of  Fran'  ,  the  place  of 
the  domicil  of  the  testator^  where  the  same  was  made.  The  adminis- 
trator, submitted  to  the  court  whether  it  would  decree  the  payment  of 
the  money  to  the  complainant  *<  upon  an  instrument  made  under  the 
circumstances,  and  authenticated  in  the  manner  that  the  aforesaid  in- 
strument is,  and  whether  the  said  Instrument  shall  have  effect  to  revoke 
or  alter  any  part  of  said  testator's  will,  solemnly  executed  and  left  in 
the  handd  of  his  executors  in  this  country,*'  &c.  &c.  By  the  court : 
This  is  certainly  a  vei-y  informal  and  loose  mode  of  putting  in  issue  (if 
upon  the  bill  such  a  question  can  be  tried)  the  validity  of  a  will  made 
in  a  foreign  country^  whose  laws  sre  not  brought  before  the  court, 
either  by  averment  or  evidence.  The  answer  contained  an  allegation, 
that  certain  persons  residing  in  Europe  have  filed  a  bill  in  the  circuit 
court  of  the  district  of  Columbia,  against  him,  the  administrator,  claim- 
ing a  large  portion  of  the  assets,  if  not  the  whole,  as  creditors  or  mort- 
gagees of  the  testator;  and  certain  persons,  also  residing  in  Europe,  have 
filed  another  bill  against  him  (it  was  probably  meant  in  the  same  court), 
claiming  the  whole  assets,  as  heirs  at  law  of  the  testator,  and  therefore 
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as  distributees  of  the  said  assets.  Nooe  of  the  parties  to  either  of  t 
latter  bills  are  made  parties  to  the  present  bill.  By  the  coort :  The 
persops  claiming  as  heirs  of  the  testator,  should  be  made  parties,  that 
they  may  have  an  opportunity  to  contest  the  plaintiff's  title»  ••  the  real 
parties  in  interest,  the  administrator  being  but  a  mere  stake  holder. 
The  heirs  and  legal  representatives  of  the  testator  filed  a  bill  in  the  eir* 
cuit  court  claiming  from'  the  administrator  of  the  testator  wMi  the  will 
annexed,  the  funds  which  had  come  into  his  hands ;  which  bill  is  still 
pending.  The  allegations  In  the  bill  go  to  defeat  the  validity  of  the 
will  made  in  the  United  States,  and  also  assert  other  grodndi  of  dala. 
By  the  court :  AH  the  bills  ought,  if  possible,  to  be  brought  to  a  bear- 
ing at  the  same  time  In  the  circuit  court,  in  order  that  a  final  dispositioa 
may,  at  the  same  time,  be  made  of  all'  the  questions  arising  in  all  of 
them.  By  the  court:  If  the  intention  Is  to  put  In  issue  (as  it  seems  to 
be),  not  only  the  constroetion  and  operation  oT  the  testamenlary  ioetra- 
ment  in  favour  of  the  plaintiff,  but  its  validity  and  effect  as  a  fotU,  It  is 
material  that  the  law  of  France,  the  place  of  the  domicU  of  the  testator 
at  the  time  of  its  execution,  should  he  brouglit  befi>re  the  coaft»  and 
established  as  a  matter  of  fact ;  for  the  court  cannot  Judicially -tike  no- 
tice of  foreign  laws,  but  they  must  be  proved  by  proper  evidence.  The 
present  allegations  of  the  bill  an^  answer  are  quite  too  loose  for  this 
purpose ;  and  they  should  be  amended  and>made  more  distinct  and  di- 
rect.   Jlrmttrong  v.  Lear..    52. 

2.  There  may  arise  some  nice  questions  of  inleraatlonal  law,  in  which  the 
fact  of  the  domicil  of  the  testator  at  the  time  of  his  birth,  at  tlie  time  of 
his  making  the  will  made  in  the  United  States,  and  at  tlie  time  of  his 
death,  may  become  material.  The  court  do  not  mean  to  say,  what  Is 
the  rule  (bat  is  to  govern  in  cases  of  wills  of  personalty,  whetiier  It  be 
the  rule  of  the  natlye  domicil,  or  of  the  domicil  at  the  time  of  the  exe- 
cution of  the  will,  or  of  the  domicil  at  the  death  of  the  party,  where 
there  haye  been  changes  of  domicil.  These  are  points,  which  ought, 
under  the  circumstances  of  this  case,  to  b«  left  open  for  aigument  But 
the  facts  on  which  the  argument  should  rest,  ought  to  be  distinctly 
liverred  in  the  bill,  and  met  in  the  answer.    Ibid. 

8.  The  place  of  domicil  of  the  testator  at  the  time  of  his  death,  may  also 
become  material  under  another  aspect  of  the  case,  viz.  the  queetioo, 
who  are  his  heirs,  entitled  to  the  succession,  ab  intestatO|  or  mder  the 
other  wilier  wills  executed  by  him,,  to  which  reference  is  made  la  some 
of  the  papers  in  the  case.  The  persons  claiming  as  such  heirs,  most . 
establish  thc^ir  title  under  and  according  to  the  law  of  his  donaleil  at 
the  time  of  his  death.-.  So  that  perhaps  it  may  become  mateiial,  if 
Switzerland  was  the  domicil  of  the  testator  at  the  time  of  his  death,  to 
bring  the  law  of  that  coantry. distinctly,  as  matter  of  fact,  before  the 
cdurt.    Ihid, 

4.  The  plaintiflb  united  severally  in  a  suit,  claiming  the  retoro  of  money 
paid  by  them,  on  distinct  promissory  notes  given  to  ihe  defendants. 
They  are  several  contracts,  having  no  connexion  with  eaeh  other. 
These  parties  cannot  Join  their  claims  in  the  same  bill.  YetUon  et  ef. 
y.  Lenox  et  al  128. 

6.  Seteral  creditors  may  not  unite  io  a  suit  to  atlaeh  tbe  eflects  of  an  abeent 
debtor.    They  mi|y  file  their  separate  cUlma,  and  be  allowed  payment 
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out  of  the  Moie  fund,  but  they  cannot  uDite  in  the  stmo  original  bill. 

6.  Tbe  Bank  of.tho  United  States  and  others,  under  the  authority  of  the  act 

of  (he  legislature  of  Maryland,  passed  in  tbe  year  1786,  entitled  an  act 
for  enlarging  ihe  powers  of  the  *'  high  court  of  chancery,**  under  which 
tbe  real  estates  of  persons  descending  to  minors,  and  persons  Don  com- 
pos mentis,  were  authorized  to  be  sold  for  the  debts  of  the  ancestor, 
proceeded  against  the  real  estate  of  A.  R.,  for  debts  due  by  him ;  and 
in  1826  the  eatate  was  sold  by  a  decree  of  the  circuit  court  of'  the  dis- 
trict of  Columbis,  ezercislDg  chancery  jurisdiction.  Afterwards,  in 
1828,  some  of  the  in&nt  heirs  of  A.  R.,  by  their  next  friend,  filed  a  bill 
of  review  against  the  administrator  of  A.  R.,  the  purchaser  of  his  real 
estate,  and  others,  stating  various  errors  la  the  original  suit  and  in  the 
decree  of  the  court,  and  prayed  that  the  same  should  be  reversed.  Held, 
that  a  bill  of  review  can  be  susuined  in  the  case.  Bank  qfthe  United 
States  y.  MiUhU  et  al.    128. 

7.  From  the  language  of  the  fifth  section  of  the  act,  some  doubt  was  enter- 

tained whether  the  act  conferred  a  personal  power  on  the.  chancellor, 
or.  was  to  be  construed  as  an  extension  of  the  Jurisdiction  of  the  court. 
If  the  former,  it  was  supposed  that  a,  bill  of  review  would  not  lie  to  t 
decree  made  in  execuUon  of  the  power.  On  inquiry,  however,  the 
court  are  satisfied,  that  hi  Maryland^  the  act  lias  been  construed,  as 
an  enlargement  of  jurisdiction,  and  that  decrees  for  selling  the  lands  of 
minors  and  lunatics,  in  the  cases  prescribed  by  It,  have  been  treated, 
by  the  court  of  appeals  of  that  state,  as  tbe  exercise  of  other  equity 
powers.   Ibtd» 

8.  In  all  suits  brought  against  hifants,  whom  tlie  law  supposes  to  be  inca- 

pable of  understanding  and  managing  theu  own  affahs,  the  du^  of 
watching  over  their  interests  devolves,  in  a  consideiable  dogree,upoii 
the  court  They  defend  by  guardian  to  be  appointed  by  the  eoort^  who 
is  usually  the  nearest  relation  not  concerned,  in  point  of  inteiest,ii  the 
matter  in  question.  It  is  not  error,  but  it  is  calculated  to  awakeft  at- 
tention, that,  in  this  case,  though  the  infants,  as  the  record  shows,  had 
parents  living,  a  perM>n,  not  appearing  from  his  name,  or  shown  on  the 
record,  to  be  connected  with  them,  was  appointed  their  guardian  nd 
litem,    llnd^ 

9.  The  answer  of  the  inlant  defendiuts,  in  the  original  proceeding,  is  signsd 

by  their  guardian,  but  not  sworn  to.  It  consents,  to  the  decree  l»r 
which  the  bill  piays;  and,  without  any  other  evidence,  the  court  pro- 
ceeds to  decrees  sale  of  (heir  lands.  This  is  entirely  erroneous.  The 
statute  under  which  the  court  acted,  authorises  a  sale  of  tbe  real  estate, 
only  -vhere  the  personal  estate  shall  be  insufficient  for  the  payment  of 
debts,  when  the  justice  of  the  claims  shall  be  fully  establisl^d,  and 
when,  upon  consideration  of  all  ciMumstaoees,  (t  shall  appear  to  tbe 
chancellor,  to  be  just  and  proper  that  such  debts  should'  be  paid  by  t 
sale  of  the  real  estate.  Independent  of  these  special  requisitions  of  the 
act,  it  would  be  obviously  the  duty  of  the  court,  particularly  hi  tbe  caeo 
of  infants,  to  be  satisfied  on  these  points.    iUtf. 

10.  The  Insufficiency  of  the  personal  eMate  of  A.  R.  to  pay  his  debts,  is 
stated  in  the  answer  of  his  administrator,  but  is  not  proved;  and  is  ad- 
mitted in  that  of  the  guardian  of  tfie  faiiiuits,  bttt'bis  noswor  is  dot  on 
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oath :  tod  if  It  was,  tiie  court  ought  to  have  been  otherwise  satisfied  of 
the  fact,    i  bid, 

11.  Tlie  justice  of  the  claims  made  by  the  complainants  In  the  original  pro- 
ceediD^,  is  not  established  otherwise,  than  by  the  acknowledgement  of 
the  infant  defendants  in  their  answer,  that,  **  accordiair  to  the  lielief 
and  knowledge  of  their  guardian,  they  are,  as  alleged  in  said  bill,  ro- 
spetitively  dne."  The  court  ought  not  to  have  acted  on  this  admisaioit. 
The  infants  were  Incapable  of  making  It,  and  the  acknowledgement  of 
the  guardian,  not  on  oath,  was  totally  InsuiBcient.  The  coort  onghrto 
hare  required  satisfactory  proof  of  the  justice  of  Uie  claims;^  and  to  havo 
established  such  as  were  just,  before  proceeding  to  sell  (he  leal  eelate. 
Ibid. 

12.  There  was  error  in  the  original  proceedings  in  ordering  the  sale  of  the 
real  estate  of  A.  R.  for  the  payment  of  his  debts,  before  the  amomit  of 
the  debts  should  be  judicially  ascertained  by  the  report  of  an  auditor. 
Jhid. 

15.  The  eighth  section  of  the  law  which  authorises  the  sale  of  real  estate 

deacendiog  to  minors,  enacts,  **  that  all  sales  made  by  the  authority  of 
the  chancellor  under  this  act,  shall  be  notified  to,  and  confirmed  by  the 
chancellor,  before  any  conveyance  of  the  property  shall  be  made."* 
This  provision  is  totally  disregarded.  The  sale  was  nevec  confirmed 
by  the  court;  yet  the  conveyance  has  been.  made.  It  is  a  fatal  enor  io 
the  decree,  that  it  directs  the  conveyance  to  be  made  on  the  payment 
of  the  purchase  money,  without  directing  that  the  sale  shall  first  **  bo 
notified  lo^  and  approved  by"  the  court.  Ibid. 
14.  The  conveyances  of  the  real  estate,  made  under  the  oiiginal  prticeeding, 
were  properly  set  aside  .by  the  decree  of  the  court  Iwlow.  *The  relief 
might  be  very  imperfect,  if,  on  the  reversal  of  a  decree^  the  party  coold, 
under  no  ciiteomstances,  be  restored  to  the  property  which  Ind  been 
improperly  and  irregularly  taken  from  him.    Ibid, 

16.  The  twentieth  of  the  rules  made  by  this  court  at  February  term  1822, 
for  the  regulation  of  proceedings  in  the  circuit  courts  in  equity'causes, 
prescribes,  *>  if  a  plea  or  demurrer  be  overruled,  no  other  plea  or  de- 
murrer shall  be  thereafter  received;  and  the  defendant  shall  proceed  to 
answer  the  plainti£Ps  bill;  and  if  he  fell  to  do  so  within  two  calendar 
months,  the  jame,  or  so  much  thereof  as  was  covered  by  the  plea  or 
demurrer,  may  be  taken  for  confessed,  and  the  matter  thereof  be  decreed 
accordingly.*'    Bank  of  the  United  States  v.  fVhiie  et  ot    262. 

16.  By  the  terms  of  this  rule,  no  service  of  any  copy  of  an  interlocotoiy 
decree y  taking  the  bill  pro  confesso,  is  necessary,  before  the  final  d^ 
cree;  and  therefore  it  cannot  t>e  insisted  on  as  a  matter  d  right,  or  ftir> 
Dish  a  proper  ground  for  a  bill  of  review.  If  the  circuit  court  should, 
at  matter  of  favour  and  discretion,  enlarge  the  lime  for  an  answer,  or 
require  the  service  of  a  copy  before  the  final  decree ;  that  may  fiimiah 
a  ground  why  that  court  should  not  proceed  to  a  final  decree,  until  such 
order  was  complied  with.  But  any  omission  to  comply  with  it,  would 
boa  mere  irregularity,  in  its  practice;  and  if  the  court  should  afterwards 
proceed  to  makoa  final  decree  without  it,  would  not  be.  error  for  which 
t  bill  of  review  lies ;  but  it  would  be  to  be  redressed,  if  at  all,  by  an 
order  to  set  taide  the  decree  for  irregularity,  wiiUe  the  court  retained 
posiMiion  and  power  over  the  decree  end  the  cause.    Ibid. 
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17.  No  practice  bf  the  circuit  court,  inconsistent  with  the  rulet  of  practice 
establisljed  by  this  court  for  the  circuit  courts,  can  be  admissible  to 
control  them.    J  kid, 

18.  The  principle  is  unquestionable,  that  all  the  parties  to  the  original  de« 
cree  ought  to  join  in  the  bill  of  review.    J  bid. 

19.  In  1709  the  heir  of  the  rendor,  he  harinf^  died,  obtained  t  complete 
title' to  the  land  by  patent,  and  the  vendee  did  not  die  until  seven  yean 
after.  Afler  his  death,  in  1806,  no  step  was  taken  by  his  heira  or  devi- 
sees, for  the  purpose  of  assertin|c  any  claim  to  t  performance  of  the  con« 
tract  for  the  sale  of  the  land,  until  1819 ;  and  no  suit  was  commenced, 
until  1823.  In  the  mean  time,  the  property  has  materially  risen  in 
value,  from  the  general  improvement  and  settlement  of  the  countiy* 
By  the  court :  The  objection  from  the  lapse  of  time.  Is  decisive.  CourU 
of  equity  sre  not  in  the  habit  of  entertsining  bills  for  a  specific  perform* 
ance,  after  a  considerable  lapse  of  time,  unless  upon  veiy  epedal  dr- 
cumstances.  Even  where  time  is  not.  of  the  essence  of  the  contract, 
they  will  not  Interfere,  where  then  have  be^n  long  delay  and  laches  on 
the  part  of  the  party  seeking  a  specific  performance.  And  espedally 
will  they  not  interfere,  where  there  has,  in  the  mean  time,  been  a  great 
change  of  circumstances,  and  new  interests  have  intervened.  In  the 
present  case,  the  bill  is  brought  after  a  lapse  of  Cwenty-olne  years. 
BbU  and  Wify  v.  £oger$,    420. 

CHESAPEAKE  AND  OHIO  CANAL  COMPANY. 

1.  A  bill  was  filed  in  the  drcuit  court  o?  the  distdct  of  Columbia,  against  the 
Chesapeake  and  Ohio  Canal  Company,  claiming,  as  riparian  proprietor, 
from  the  company,  a  tight  to  use,  for  manufacturing  purposes,  the 
water  of  the  Potomac,  introduced  through  the.  land  of  the  appellant, 
when  the  quantity  of  water  so  introduced  shouki  exceed  that  required 
for  navigation.  The  bill  charged  that  the  land  of  the  appellant  was 
susceptible  of  being,  improved,  and  Was  intended  so  to  be^  for  the  pur- 
pose of  manufaeturiog,  by  employing  the  water  of  the  Potomac,  prior  to 
1784,  in  which  year  the  Potomac  Company  was  chartered.  All  the 
chartered  righu  of  that  company,  and  all  their  obligations  were,  in 
182ft,  transferred  to  the  Chesapeake  and  Ohio  Canal  Company.  By 
the  improvements  made  by  the  Potomac  Company,  much  surplus  water  ' 
was  hitroduced  and  wasted  on  the  land  of  the  appellant.  The  Chesa- 
peake and  Ohio  Canal  Company  had  deepened  the  canal ;  had  made 
other  improvements  on  the  land  of  the  appellant ;  thus,  Introducing  a 
large  quantity  of  water  for  navigation  and  manufacturing.  The  appel- 
lant claims,  that  under  the  charter  of  the  Potomac  Company,  held  by 
the  Chesapeake  and  Ohio  Canal  Company,  he  is  entitled  to  use  thjs  . 
surplus  water  tor  manufacturing  purposes.  If  the  water  is  insufficient 
for  this  purpose,  he  ciaima  to  be  allowed  to  have  the  works  enlarged,  to 
obtain  a  sufficient  supply.  The  court  held,  that  under  the  provisions 
of  the  charter,  the  purposes  for  which  isnds  were  to  be  condemned  and 
taken  were  for  navigation  only ;  limiting  the  quantity  taken  to  such  .as 
was  necessary  for  public  purposes.  By  the  thirteenth  section  of  the 
charter  of  the  Potomac  Canal  Company  of  1784,  the  compeny  were 
authorized,  bat  not  compelled  to  enter  into  agreements  for  the  use  of 
the  suipltts  water,  .The  owner  of  the  Adjacent  lands  reouired  no  such 
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special  permission  by  law :  this  is  a  riglit  iocideot  to  the  ownerahip  of 
laod.  The  authority,  on  both  sides,  was  left  open  (o  the  mutual  a|;ree- 
ments  of  the  parties;  but  neither  could  be  compelled  to  enter  ihto  an 
agreement  relative  to  the  surphis  water.  JBinney  r.  The  Cheioptakt 
and  Ohio  Canal  Company.    201. 

2.  The  thirteenth  section  of  the  act  of  Virginia  of  January  1824,  incorpormt- 
ing  the  Chesapeake  and  Ohio  Canal  Company,  declares,  that  upon  such 
surrender  and  acceptance,  the  charter  of  the  Potomac  Company  shall 
be,  and  the  same  is  hereby  vacated  and  annulled,  and  all  the  powers 
and  rights  thereby  granted  to  the  Potomac  Company,  shall  be  vested 
in  the  company  hereby  Incorporated.  By  this  provision  the  Potomac 
Company  ceased  to  exist,  and  a  scire  faciaa  on  a  judgment  obtained 
against  the  company  before  it  was  so  determined  cannot  be  maintained. 
Mumma  v.  The  Potomac  Company.    281. 

8.  There  is  no  pretence  to  say  that  a  scire  facias  can  be  maintained,  and  a 
judgment  had  thereon,  against  a  dead  corporation,  any  more  than 
against  a  dead  man.    Ibid, 

4.  The  dissolution  of  the  corporation,  under  the  acts  of  Virginia  and  Mary- 
land, (even  supposing  the  act  of  confirmation  of  congreaa  out  of  the 
way)  cannot.  In  any  just  sense,  be  considered,  within  the  daose  of  the 
constitution  of  the  United  States  on  this  sot  'ect,  an  impdiing  of  the 
obligation  of  the  contracts  of  the  company,  by  those  states,  any  more 
than  the  death  of  a  private  person  may  be  said  to  impair  the  obligation 
of  his  contracts.  The  obligation  of  those  contracts  survives ;  and  the 
creditors  may  enforce  their  claims  against  any  property  belonging  to  the 
corpormtion,  which  has  not  passed  into  the  hands  of  bona  fide  purchas- 
ers ;  but  is  still  held  in  trust  for  the  company,  or  for  the  stockholders 
thereof,  at  the  time  of  its  dissolution ;  in  anyinode  permitted  by  the 
local  laws.    Ibid, 

COMMON  LAW. 

1.  There  can  be  no  common  law  of  the  United  States.    The  federal  govern- 

ment is  composed  of  twenty-four  sovereign  and  independent  states, 
each  of  which  may  have  its  local  usages,  customs  and  common  law. 
Iliere  is  no  principle  which  pervades  the  union,  and  has  the  anthority 
of  law,  that  is  not  embodied  In  the  constitution  or  laws  of  the  union. 
The  comm6n  law  could  be  made  a  part  of  our  system  by  legislative 
adoption.     Wheaton  and  Donaldson  v.  Peter  $  and  Cfrif^g,    591. 

2.  When  a  common  law  right  is  asserted,  we  look  to  the  etate  In  which  the 

controversy  originated.  Ibid, 
8.  When  the  ancestors  of  the  citizens  of  the  United  States  migrated  to  this 
country,  they  brought  with  them,  to  a  limited  extent,  the  English  com- 
mon law,  as  part  of  (heir  heritage.  No  one  will  contend,  that  the  com- 
mon law,  as  it  existed  in  England,  has  ever  been  in  force  in  all  its 
provisions,  in  any  state  in  this  union.  It  was  adopted  only  so  far  as  its 
principles  were  suited  to  the  condition  of  the  colonies:  and  from  this 
circumstance  we  see,  what  Is  the  common  law  in  one  etnle.  Is  not  so 
considered  in  another.  The  judicial  decisions,  tlie  iMigef  tsd  customs 
of  the  respective  states,  must  determine  how  far  llie  eommon  law  has 
been  introduced,  and  sanctioned  in  etch.    Ibid, 
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1.  In  1786  M.  and  wife  executed  a  deed  cod veyiog  certain  lands  of  the  wife 

to  T.,  who  immediately  reconveyed  them  to  M.  The  object  of  the 
toDveyanee  waa  to  veat  tbejanda  of  the  wife  in  the  huaband.  The  deed 
of  M.  and  wife  to  T.  was  not  ackoowledfced,  according  to  the  forme 
eelablisbed  by  the  law  of  Pennsylvania  of  20ih  February  1770,  to  pass 
the  estatea  of  femea  covert ;  and  after  the  death  of  the  wife  of  M.,  the 
land  was  recovered  in  an  cjeciment  from  the  heirs  of  M.  in  a  suit  insti- 
tuted against  him  by  the  heirs  of  the  wife  of  M.  In  1826,  after  the  re- 
covery in  ejectment,  the  legislature  of  Pennsylvania  passed  an  act,  the 
object  of  which  was  to  cure  aii  defective  acknowledgements  of  this  sort, 
and  to  give  them  the  same  efficacy  as  if  they  had  been  originally  taken 
in  the  proper  form.  The  plaiutifii  in  the  ejectment  claimed  title  to  tlie 
premises  under  Jaroea  Mercer  the  husband  *,  and  the  defendants,  h 
heirs  st  law  of  his  wife,  who  died  without  issue.  This  ejectment  was 
brought  after  the  passage  of  the  act  of  1820.  The  authority  of  tliis 
court  to  examine  the  constitutionality  of  the  act  of  1826,  extends  do 
farther  than  to  ascertain,  whether  it  violates  the  constitution  of  the 
United  States ;  the  question,  whether  it  violates  the  constitution  of 
Pennsylvania,  isi  upon  the  present  writ  of  error,  not  before  the  court. 
WaUon  V.  Merur.    88. 

2.  This  court  haa  oo  right  to  prooounce  an  act  of  the  state  legialature  void, 

aa  contrary  to  the  constitution  of  the  United  States,  from  the  mere  fact 
that  it  devests  antecedent  vested  rights  of  property.  The  constitiUion 
of  the  United  States  does  not  prohibit  the  states  from  pasting  retrospec- 
tive laws  generally ;  hut  only  ex  post  facto  laws.  It  haa  been  solemnly 
settled  by  this  court,  that  the  phrase,  ex  post  facto  law,  is  not  applica- 
ble to  civil  lawa,  but  to  penal  and  criminal  laws ;  .which  punish  no 
party  for  acta  aotecedently  donn  which  were  not  punishable  at  all,  or 
not  punishable  to  the  extent  or  in  the  manner  prescribed.  Ex  post 
fiicto  laws  relate  to  penal  and  crimioal  proceedings  which  impose  pun- 
ishments or  forfeitures ;  and  not  to  civil  proceedings  which  a/Tect  pri- 
vate righta  retrospectively.    Ibid. 

3.  The  act  of  1826  does  not  violate  the  obligation  of  any  contract,  either  in 

its  terms  or  its  principles.  It  do^s  not  even  affect  to  touch  any  title 
acquired  by  a  patent  or  any  other  grant.  It  supposes  the  title  of  the 
femes  covert  to  be  good,  however  acquired :  and  even  provides  that 
deeds  of  conveyance  made  by  them  shall  not  be  void,  because  there  is 
a  defective  acknowledgement  oC  the  deeds,  by  which  they  have  sought 
to  transfer  title.  So  far  then  as  it  has  any  legal  operation^  it  goes  to 
confirm  and  not  to  impair  the  contract  of  the  femes  covert.  It  gives 
the  very  effect  to  their  acts  and  contracts  which  they  intended  to  give ; 
and  which,  from  mistake  or  arcident,  has  not  been  etferied.  The  cases 
Caider  V.  Buil,dDjll.  Rep.  336,  1  Coud.  Rep.  172;  Fluicher  v.  Peck, 
5  Cranch's  Rep.  13S,  2  Cond.  Rep.  30S  ;  Ogden  v.  Saunders,  12 
Wheat.  Rep.  266,  6  Good.  Rep.  523  ;  and  Sntteilee  v.  Matthewson,  2 
Peters's  Rep.  SSO,  fully  recognize  this  doctiiuc.    IbiiL 

CONSTITUTIONAL  LAW. 

1.  The  certificatea  authorized  by  the  net  oi*  the  legislature  of  Misstoun, 
1  on  the  87tb  Juoe  1821,  were  bills  of  ciedit,  aiid  the  act  was  ic- 
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pugnant  to  the  constitution  of  the  United  Statee.    Bjfme  t.  The  8t§U 
ofMUi&uri.    40. 
2.  Construction  of  the. act  of  Uroitatient  of  PenosjlftnfaL    Oregg  ▼.  The 
Z^sjee  of  Sayre  ^nd  wfft.    fUi. 

CONSTRUCTION  OP  STATE  STATUTES. 

1.  Construction  of  ib^statote  of  Maryland,  passed  In' 1785,  entitled  **an 

act  for  enlargiofc  the  powhrs  of  the  high  court  of  cltaneery.*'    BmUt  qf 
the  United  Statee  ▼.  BitehU  et  al,    128. 
S.  Constiuction  of  the  acts  of  the  legislature  of  Temieesee;  in  relatieo  to  the 
emancipation  of  slaves.    M'euitehen  et  aLr.  MerehaU  et  ol.    210. 

CONSULS  OP  POREIGN  NATIONS. 
Vavie  T.Peiekard  et  at,    812. 

CONTINUANCE. 

L  An  appeal  was  taken -at  the  December  term  1882  of  the  dicalt  eoort  for 
the  district  Of  Columbia,  to  the  January  term  1888  of  this  court ;  hot 
the  appeal  was  not  entered  to  tliat  term,  hut  was  entered  to  January 
term  1884  The  case  being  called  for  argument,  the  defeadiDt  asked 
for  a  continuance,  which  was  granted.    Brown  ▼.  Swemn,    488. 

2.  Under  the  sixty-fifth  section  of  the  duty  act  of  1799,  wheiu  a  bund  bee 

been  given  for  duties  on  merchandize,  and  errors  lo  tlie  caleulatieu 
thereof  are  alleged  on  affidavit,  at  the  fiftt  term  on  which  tiie  suit  hae 
been  brought  on  the  bond,  a  delay  of  one  term  Is  allowed  for  eiamina- 
tion  and  correction.  Where  there  is  a  real  defence  to  tl>e  claim-on  the 
bond,  an  oprortunity  to  obtain  evidence,  by  a  continnanee  for  a  longer 
period ,  according  to  the  clrcumatances  of  the  case,  must  be  given.  The 
United  Statee  y,  Phelpe  et  al.    700. 

CONTRABAND  AND  ILLICIT  TRADE. 
Insurance. 

CONTRACT. 

1.  An  action  was  instituted  in  the  dfstrict  court  of  the  United  States  for  the 

western  district  of  Virginia,  on  a  promissory  note  made  in  the  state  of 
Kentucky,  and  the  defendanU  pleaded  the  statute  of  Itmitatioos  of  Yir- 
gipia.  Th^  plaintiflb  retailed,  that  by  the  statute  of  limitations  of  Ken- 
tucky, llie  defendants  were  not  discharged.  Held,  that  the  statute  of 
limitations  of  Kentucky  is  not  available  in  Virgfaiia.  The  United  Statee 
T.  Donnally.    861. 

2.  The  genera]  principle  adopted  by  civilized  nations  is,  that  the  uatuve, 

validity  and  interpretation  of  contracts,  sre  to  be  governed  by  the  laws 
of  the  country  where  the  contracts  are  made,  or  to  be  performed.  But 
the  remedies  are  to  be  governed  by  the  laws  of  the  country  wliere  the 
suit  is  brought ;  or,  as  it  is  compendiously  espressed,  by  the  lex  fort. 
Because  an  action  of  covenant  will  lie  in  Kentucky,  on  an  unsealed  in- 
stfvment,  it  will  not  lie  in  anotlier  slate,  where  covenant  eaiLonly  be 
brought  on  an  instrument  under  seal.  Jbid. 
8.  A  eoDtract  was  made  for  the  delivery  of  rations  for  the  uie  of  the  troepe 
of  the  United  States,  "  thirty  days*  notice  being  given  of  the  peet  or 
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place  where  the  rations  may  be  wanted.**  In  an  action  on  a  bond  with 
sureties  for  a  balance  claimed  to  be  due  to  the  United  States  by  the 
contractor,  the  United  States  introduced  the  testimony  of  a  Mr  Abbott, 
and  proved  by  him,  that  At  the  time  when  comilicts  were  made  for  the 
supply  of  the  Uiiiteil  States  troops,  the  contractors  (as  he  believed) 
were  then  informed  of  the  fixed  po^ts  within  ihe  liiiiiis  of  the  contract, 
and  the  number  of  troops  tliere  stationed ;  and  that  rations  were  to  t>e 
regularly  supplied  by  such  contractor,  according  to  the  number  of 
troops  so  stationed  at  such  places;  and  that  the  contractor  was  informed 
he  was  to  continue  so  to  do,  without  any  other  notice  so  to  do ;  and 
that  special  requisitions  and  notices  of  thirty  days  would  be  made  and 
given,  for  all  other  supplies  at  other  places  or  posts,  and  for  any  change 
in  the  quantity  of  supplies  vtfhich  might  become  necessary  at -the  fixed 
posts,  from  a  change  in  the  number  of  troops  stationed  at  such  fixed 
posts ;  and  that  such  was  the  underatanding  at  the  war  department, 
io  settling  the  accounts  of  contractors.  But  he  did  not  know  of  any 
verbal  explanation  between  the  secretary  of  war  and  Orr  on  this 
subject,  specifying  any  thing  more  or  less  than  what  the  contract 
specified ;  and  he  did  not  know  that  there  had  been  any  submission 
or  agraement  of  contractors,  to  such  a  construction  of  their  contracts, 
but  that  such  was  the  rule  adopted  by  the  accounting  officers,  in  set- 
thhg  the  accounts  of  contractors.  The  defendant,  among  other  things, 
introduced  evidence  to  show,  that  the  contractor  always  insisted  on 
the  necessity  of  requisitions  and  notices,  according  to  the  terms  of 
the  contract,  for  supplies  at  all  posts,  before  be  could  be  charged 
with  a  failure  ;  and  also  to  show  the  custom  of  making  requisitions, 
and  giving  sucL-  notices  for  supplies  at  all  posts  where  provisions 
were  required,  and  without  regard  to  their  being  old  established  posts, 
or  new  ones  established  after  the  contract.  After  the  whole  evidence 
was  closed,  the  attorney  for  the  United  States  prayed  the  court  to  in- 
struct the  jury,  *<  that  it  was  competent  for  them  to  infer  from  the  s|id 
evidence,  that  the  contractor,  in  supplying  the  fixed  posts  as  he  had 
before  done  under  his  former  contract,  and  knowing  thereby  the  num- 
ber of  rations  there  required,  dispensed  with  any  special  requisition  and 
notice,  in  relation  to  such  supplies  to  said  posts ;  and  in  case  of  failure 
fo  supply  such  posts,  according  to  usage  and  knowledge,  is  liable,  un- 
.er  the  bond  and  contract  upon  which  this  action  U  founded."  The 
circuit  court  refused  to  give  this  instruction,  and  the  question  now  is, 
whether  it  ought  to  have  been  given.  Held :  that  there  was  no  error 
in  the  refusal  of  the  circuit  court  to  give  the  instructions.  The  United 
Slatet  ▼.  Jcne8*8  Administrator.  899. 
4«  R.  executed  a  bond  to  D.,  conditioned,  that  he  would  make  him  a  fair  and 
indisputable  title  to  a  certain  tract  of  land,  on  or  before  the  Ist  of  Janu- 
.  ary  1795  ;  and  if  no  conveyance  was  then  made,  that  R.  would  stand 
indebted  to  D.,  in  a  certain  sum  of  inoney,  being  the  sum  acknowledged 
to  be  paid  to  R.  at  the  time  of  the  contract.  By  the  court :  No  other 
just  interpretation  can,  under  the  circumstances,  be  put  upon  this  lan- 
guage, than  the  parties  intended,  that  R.  should  perfect  his  title  to  the 
land  by  a  patent,  and  should  make  a  conveyance  of  an  indisputable  title 
to  D.,  on  or  before  the  1st  of  January  1793 ;  and  if  not  then  made,  the 
contract  of  sale  was  to  be  deemed  rescinded,  and  the  forty- five  pounds 
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purchaM  money  was  to  be  repaid  to  D.  HoU  and  W\ft  v.  Hoffrt. 
420. 

COPYRIGHT. 

1.  From  the  authorfties  cited  \n  the  optnion  of  the  eourt,  and  others  which 

might  be  referred  to,  the  law  appeara  to  be  well  aettled  id  Englaod,  that, 
aince  the  atatule  of  8  Aone,  the  literary  properly  of  ao  author  in  hie 
IkroilKS  can  only  beasaerted  under  the  itatute ;  and  that  notwithataDding 
the  opinion  of  a  majoiity  of  the  Judgea  in  the  great*  caae  of  Miller  t. 
Taylor  was  lo  favour  of  the  common  law  right  before  the  statute,  it 
ia  still  considered  in  England  as  a  questioD  by  no  means  free  fiom 
doubt.     Whtaion  wnA  Donald$on  r.  Peter$  and  Origg.    591. 

2.  That  au  author  at  common  lawi  haa  a  property  io  hii  nnmufcrtyrf,  and 

may  obtain  redress  against  any  one  who  deprivea  him  of  it,  or  by 
obtaining  a  copy  endeavours  to  realize  a  profit  by  ita  publication,  can- 
not be  doubled :  but  this  is  a  very  differeot  right  from  that  which 
asserts  a  perpetual  and  ezcluaive  property  in  the  future  publication  of 
the  work,  after  the  author  shall  have  published  it  to  the  world.  IkU* 
8.  The  argument,  that  a  literary  man  is  as  much  entitled  to  the  product  of 
his  labour  aa  any  other  member  of  aodety,  cannot  be  controverted. 
And  the  answer  is,  that  he  realizea  this  product  in  the  sale  of  liis  woika, 
when  firat  published.    Ibid, 

4.  In  what  respect  does  the  rif[ht  of  an  author  differ  from  that  of  an  indi- 

vidual who  has  invented  a  most  useful  and  valuable  machine  ?  In  the 
production  of  this,  his  mind  has  been  aa  intenaely  engaged,  as  long  and 
perhaps  as  usefully  to  the  public,  as  any  distinguished  author  in  the 
composition  of  his  book.  The  result  of  their  labonit  may  he  equally 
beneficial  to  aociety ;  and  in  their  respective  spheres,  they  may  be  alike 
distinguished  for  mental  vigour.  Does  the  common  law  give  a  per- 
petual right  to  the  author,  and  withhold  it  from  the  inventor?  And  yet 
it  haa  never  been  pretended  that  the  latter  could  hold,  by  the  common 
law,  any  property  in  his  Invention,  after  he  shall  have  sold  it  publicly. 
It  would  seem  therefore  that  the  existence  of  a  principle  which  operates 
so  unequally,  may  well  be  doubted.  This  is  not  a  characteristic  of  the 
common  law.  It  is  said  to  be  founded  on  principles  of  justice,  and  that 
all  its  rules  must  conform  tor  sound  reason.    Jbid. 

5.  That  a  mau  is  entitled  to  the  fruits  of  his  own  labours  most  be  admitted; 

but  he  can  enjoy  them  only,  except  by  statutory  provisbn»  under  the 
rules  of  property  which  regulate  society,  and  which  define  tlie  fights  of 
things  in  general.    Ibid. 

6.  It  is  clear,  there  can  be  no  common  law  of  the  United  States.    The 

federal  government  is  composed  of  twenty- four  sovereign  and  Inde- 
pendent states,  each  of  which  may  have  iu  local  usage 
common  law.  There  ia  no  principle  which  pervades  the  i 
has  the  authority  of  law,  that  b  not  embodied  in  the  eonetitutlon  or 
laws  of  the  union.  The  common  law  coiild  be  made  a  part  of  onr  sys- 
tem by  legialative  adoption.    Ibid, 

7.  When  a  common  law  right  is  asserted,  we  look  to  the  statn  hi  which  the 

controversy  originated.    Ibid, 

8.  When  the  aneestors  of  the  citiseM  of  the  United  Statea  aaigtated  to  this 

country,  they  brought  with  then,  to  a  lioiited  eHeat,  the  Englldi  com- 
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moo  law,  u  part  of  their  heritage.  No  one  wiir  contend,  that  the 
eommoo  law,  aa  it  existed  in  England,  has  ever  been  in  force,  in  all  its 
provisions,  in  any  state  in  this  union.  It  was  adopted  only  so  far  aa  its 
principles  were  suited  to  the  condition  of  the  colonies :  and  from  this 
circamstance  we  see,  what  is  the  common  law  in  one  state,  is  not  so 
considered  in  another.  'Vhe  judicial  decisioiis,  the  usages  and  customs 
of  the  respective  stales,  must  determine  how  far  the  common  law  has 
been  introduced,  and  sanctioned  In  each.    Ibid, 

9.  If  the  common  Uw,  in  all  its  provisions,  has  not  been  introduced  into 

Pennsylvania,  to  what  extent  has  it  beeu  adopted  ?  Must  not  thia 
court  have  some  evidence  on  the  subject  ?  If  no  copyright  of  an  author, 
in  hi*  work,  has  been  heretofore  asserted  there,  no  custom  or  usage 
established,  no  judicial  decisions  been  given ;  cau  the  conclusion  be 
Justified,  that,  by  the  common  law  of  Pennsylvania,  an  author  has  a 
perpetual  property  in  the  copyright  of  his  works.  These  considera* 
tions  might  well  lead  the  court  to  doubt  the  existence  of  this  law :  but 
there  aro  others  of  a  more  conclusive  character.    I  bid. 

10.  In  the  eighth  section  of  the  first  article  of  the  constitution  of  the  United 
States  It  is  declared,  that  congress  shall  have  power  **  to  promote  the 
progress  of  science  and  the  useful  arts,  by  securing,  for  a  limited  time, 
to  authors  and  Inventors^'the  exclusive  right  to  their  respective  writings 
and  inTontlons."  The  word  *'  secure,*'  as  used  in  the  constitution,  could 
not  mean  the  protection  of  an  acknowledged  legal  right.  It  refera  to 
inventors,  as  well  as  authors :  and  it  has  never  been  pretended  by  any 
one,  either  in  this  country  or  in  England,  that  an  inventor  has  a  per* 
petual  right,  at  common  law,  to  sell  the  thing  invented.    Ibid, 

11.  It  is  presumed,  that  the  copyright  recognized  in  the  act  of  congress, 
and  which  ws<i  intended  to  be  protected  by  its  provisions,  was  the  pro. 
perty  which  an  author  has,  by  the  common  law,  m  hi»  mcmuicriptt 
which  would  be  protected  by  a  court  of  chancery ;  and  this  protection 
was  given,  as  well  to  books  published  under  the  provisions  of  the  Uw, 
as  to  manuscript  copies.    Ibid. 

12.  Congress,  by  the  act  of  1790,  instead  of  sanctiohing  an  existing  per- 
petual  right  in  an  author  in  his  works,  created  the  right  tecureU,for  a 
limited  time  by  the  provisions  of  that  law.    Ibid, 

18.  The  right  of  an  author  to  a  perpetual  copyright,  does  not  exist  by  the 
common  law  of  Pennsylvania.    Ibid. 

14.  No  one  can  deny,  that  where  the  legislature  are  about  to  vest  an  ex- 
clusive right  in  an  author  or  in  an  inventor,  they  have  the  power  to 
provide  the  conditions  on  which  such  right  shall  be  enjoyed ;  and  that 
no  one  can  avail  himself  of  such  right,  who  does  not  substantially  com- 
ply with  the  requisites  of  the  law.  This  priticiple  is  familiar  as  it  re- 
gards patent  rights;  aud  it  is  the  same  in  relation  to  the  copyright  of  a 
book.  If  any  difference  should  be  made,  as  respects  a  strict  conformity 
to  the  law,  it  would  seem  to  be  more  reasonable  to  make  the  require- 
ment of  the  author,  rather  than  of  the  inventor.    Ibid. 

16.  The  acts' required  by  the  laws  of  the  United  States,  to  he  done  by  an 
author  to  secure  his  copyright,  are  in  the  order  in  which  they  must  na- 
turally transpire.  First,  Ihn.  title  of  the  book  is  to  be  deposited  with 
the  clerk,  and  the  record  he  makes  must'  be  inserted  In  the  first  or  se 
cond  page ;  then  the  pubUe  notice  in  the  newtpapen  i$  to  be  gitcn  .* 
VOL.  VIII. 4  V 
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and  urWdn  Hx  monihs  qfter  the  pubUeaUan  uf  the  hookt  a  copy  nnut 
be  depoiited  in  the  department  of  ttate,    J  bid, 

16.  It  has  been  nid,  these  are  unimportaDt  acta.  If  they  are  indeed  whoHy 
nnimportaDt,  coDf^reaa  acted  unwisely  in  requiring  them  to  ha  done. 
But  whether  they  are  unimportant  or  not,  is  not  for  the  court  to  deto^ 
mine,  but  the  legislature ;  and  in  what  light  they  were  considered  if 
the  legislature,  the  court  cao  only  know  by  their  official  acts.  Judging 
bf  those  actii  by  this  rule,  the  court  are  not  at  liberty  to  say,  they  are 
unimportant,  and  may  be  dispensed  with.  They  are  ads  which  the  law 
requires  to  be  done  ;  and  may  this  court  dispense  with'  their  perform- 
ance ?    Ibid. 

17.  The  security  of  a  copyright  to  an  author,  by  the  acts  of  congresa,  is  not 
a  technical  grant  of  precedent  and  subsequent  conditions.  All  the  con- 
ditions are  important :  the  law  requires  theni  to  be  performed,  and  con- 
sequently, their  performance  is  essential  to  a  perfect  title.  On  the 
performance  of  a  part  of  them,  the  right  vests  ,  and  this  was  eswntial 
to  its  protection  under  the  statute :  ^ut  other  acts  are  to  be  done,  unless 
congress  have  legislated  in  vain,  icnder  this  right  perfect.  The  no- 
tice could  net  be  published  until  after  the  entry  with  the  clerk ;  nor 
coold  the  book  be  deposited  witli  the  secretary  of  state  until  it  was  pub- 
lished. But  they  are  acts  not  less  Important  than  those  which  are 
required  to  be  done  previously.  They  form  a  part  of  the  title;  and 
ueMl  they  are  performed  the  title  is  not  perfect.    Ibid. 

18.  Every  requisite  under  both  the  acts  of  congress  relative  to  copyrights,  Is 
essentia]  to  the  title.    Ibid. 

19.  The  acts  of  congress  authorizing  the  appointment  of  a  reporter  of  the 
decisions  of  the  supreme  court  of  the  United  States,  require  the  delivery 
of  eighty  copies  of  each  volume  of  the  reports  to  the  department  of 
state.  The  delivery  of  these  copies  does  not  exonerate  the  reporter 
from  the  deposite  of  a  copy  in  the  department  of  state,  required  under 
the  copyright  act  of  congress  of  1790.  The  eighty  copies  delivered 
under  the  reporter's  act,  are  delivered  for  a  different  purpose,  and  can- 
not excuse  the  deposite  of  one  volume  as  especially  required  by  the 
copyright  acts.      Ibid, 

20.  No  reporter  of  the  decisions  of  the  supreme  court  has,  nor  can  he  have, 
any  copyright  in  the  written  opinions  delivered  by  the  court :  and  the 
judges  of  the  court  cannot  confer  on  any  reporter  any  such  right    Ibid, 

CORPORATION. 

1.  A  corporation,  by  the  very  terms  and  nature  of  ita  political  existence,  is 

subject  to  dissolution,  by  a  surrender  of  its  corpoiate  franchises,  and  by 
a  foifeitureof  them  for  wilful  misuser  and  nonuser.  Every  creditor 
must  be  presumed  to  understand  the  nature  and  incidents  of  such  a 
body  politic,  and  to  contract  with  reference  to  them.  And  it  would 
be  a  doctrine  new  in  the  law,  that  ihe  existence  of  a  private  contract  of 
the  corporation  should  force  upon  it  a  perpetuity  of  existence  contrary 
to  public  policy,  and  the  nature  and  objects  of  its  charter.  Mwnma  v. 
The  Potomac  Company.    28 1. 

2.  There  is  no  pretence  tp  say,  that  a  acire  facias  to  revive  a  judgment  can 

be  maintained,  and  a  judgment  had  thereon,  against  a  dead  corpoiation, 
any  more  than  against  a  dead  man.    Ibid. 
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COSTS. 

It  if  Qodoubtedty  a  gcftcral  rule,  that  no  court  eao  give  a  direct  JudgmeDt 
•gainst  the  United  States  for  costs,  in  a  suit  to  which  they  are  a  party, 
either  on  behalf  of  any  suitor,  or  any  officer  of  the  gOTernment.  But  it 
by  no  means  follows,  from  this,  that  they  are  not  liable  for  their  own 
costs.  No  direct  suit  can  be  maintained  against --the  United  States. 
But  when  an  action  is  brought  by  the  United  Slates,  to  recover  money 
in  the  hands  of  a  paity,  who  has  a  legal  claim  against  them  for  costs  ; 
it  would  be  a  very  rigid  principle,  to  deny  to  him  the  right  of  setting  up 
such  claim  In  a  court  of  justice,  and  turn  him  round  to  an  application  to 
congress.  If  the  right  of  the  party  is  fixed  by  the  existing  law,  tiiere 
can  be  no  necessity  for  an  application  to  congress,  except  for  the  purpose 
of  remedy.  And  no  such  necessity  can  exist,  when  this  right  can  pro- 
perly be  set  up  by  way  of  defence  to  a  suit  by  the  United  Sutes. 
United  8taU$  r.  Einggold  tt  al,    160. 

DAMAGES. 

1.  N.  stipuhted  in  certain  articles  of  agreement  to  transport  and  detlrer  by 

the  steamboat  Paragon  to  R.  a  certain  quantity  of  subsistence  stores, 
supposed  to  amount  to  three  thousand  seven  hundred  barrels,  for  the 
United  States :  in  consideration  whereof  R.  agreed  to  pay  to  N.,  on  the 
delivery  of  the  stores  at  St  Louis,  at  a  certain  rate  per  barrel,  one  half 
in  specie  funds,  or  their  equivalent,  and  the  other  half  to  l>e  paid  in 
Cincbinati,  in  the  paper  of  banks  cunent  there  at  the  period  of  the  de- 
livery of  the  stores  at  St  Louis.  Under  the  agreement  was  the  folic w- 
ing  memorandum.  <*Itis  understood  tliat  the  payment  to  be  made  hi 
Cincinnati,  is  to  be  in  the  paper  of  the  Miami  Exporting  Company  or 
ite  equivalent.*'  The  circuit  court  erred  in  refusing  to  instruct  the  jury 
that  the  plaintifis  could  only  recover  the  stipulated  price  for  ihe  freight 
actually  transported,  and  that  they  were  entitled  to  no  more  than  the 
specie  yalue  of  the  notes  of  the  Miami  Exporting  Company  Bank,  at 
the  time  the  payment  should  have  been  made  at  Cincinnati.  The 
specie  value  of  the  notes,  at  the  time  they  should  have  been  paid,  is 
the  rule  by  wliich  such  damages  are  to  be  estimated.  RoHmoh  v. 
Abfrte's  jSdminiatratori,    181. 

2.  The  plainuff,  the  orner  of  the  steamboat,  was  not  entitled  under  the 

contract  to  recover  In  damages  more  than  the  stipulated  price  for  the 
freight  actually  transported.  If  R.  had  bound  hUnself  to  deliver  a  cer- 
tain number  of  barrels,  and  had  failed  to  do  so,  N.  would  have  been 
entitled  to  damages  for  such  failure ;  but  a  lair  construction  of  the  con- 
tract impidsed  no  such  obligation  on  R.  Ihid, 
8.  There  Is  no  pretence  that  R.  did  not  delrver  the  whole  amount  of  freight 
in  his  possession,  at  the  places  designated  in  the  contract.  In  this 
respect,  as  well  as  in  every  other,  in  regard  to  the  contract,  be  seems 
to  have  acted  in  good  faith.  And  he  was  unable  to  deliyer  the  number 
of  barrels  supposed,  either  through  the  loss  stated,  or  an  erroneous 
estimate  of  the  quantity.  But,  to  exonerate  R.  from  damagee  on  this 
ground,  it  is  enough  to  know,  that  be  did  not  bind  himself  to  delirer 
any  specific  amount  of  freight.  The  probable  aniount  is  stated  or  sup- 
posed, in  the  agreement,  but  tbeie  is  no  undertakhig  as  to  the  quantity. 
iHd 
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DEVISE. 

1.  Wifllam  King,  In  hl«  will,  made  tlie  followinj;> devise :  **  In  cue  of  heviiig 

no  cliildren,  I  then  leave  and  bequeatli  all  my  real  estaCe,  at  the  death 
of  my  wife,  to  William  King  (the  appellant),  son  of  my  brother  James 
King,  on  condition  of  his  murrying  a  daughter  of  William  Trigg  and  my 
niece  Rachel  his  wile,  lately  Rachel  FInlay,  in  trust  for  the  eldest  son 
or  issue  of  said  marriage ;  and  In  case  such  marriage  should  not  take 
place,  I  leave  and  bequeath  said  estate  to  any  child,  giving  preference 
to  age,  of  said  William  and  Rachel  Trigg,  that  will  marry  a  child  of  my 
brother  James  King,  or  of  sister  Elizabeth  wife  of  John  Mitchell,  end  to 
their  issue.*'  Upon  the  construction  of  the  terms  of  this  clause,  it  wet 
decided  by  this  court  in  8  Peters's  Rep.  846,  that  William  King,  the 
devivee,  took  the  estate  upon  t  condition  subsequent,  and  that  it  vested 
in  him  (so  far  as  not  otherwise  eipressly  disposed  of  by  the  will)  Id- 
mediately  upon  the  death  of  the  testator.  William  Trigg  having  died 
without  ever  having  had  any  daughter  bom  ofhis  wife  Rachel,  the  con- 
dition became  impossible.  All  the  children. of  William  Trigg  and 
Rachel  his  wife,  and  of  James  King  end  Elizabeth  Mitchell,  ate  mar- 
lied  to  other  persons :  and  there  has  been  no  marriage  between  any  of 
them,  by  which  the  devise  over,  upon  the  default  of  marriage  of  Wil- 
liam King  (the  devisee)  with  a  daughter  of  the  Triggs,  would  take  eflect. 
The  case  was  again  brought  before  the  court  on  an  appeal  by  William 
King,  in  whom  it  had  been  decided  the  estate  devised  was  yetted  la 
trust ;  and  the  court  held,  that  William  King  did  not  take  a  beneficial 
estate  in  fee  in  the  premises,  but  a  resulting  trust  for  the  heirt  at  hw  of 
the  testator.  By  the  court,  there  it  no  doubt  that,  the  words  «■  in  tnitt,** 
in  a  will,  may  be  construed  to  create  a  use,  if  the  intention  of  the  tee- 
tator,  or  the  nature  of  the  devise  requires  it.  But  the  ordinary  sense  of 
the  term  Is  descriptive  of  a  fiduciary  estate  or  technical  trust ;  and  thit 
sense  ought  to  be  retained  until  the  other  sense  is  cleariy  established  to 
be  that  intended  by  the  testator.  In  the  preaent  cate,  there  are  ttrong 
reasom  for  construing  the  words  to  be  a  technical  trust  The  devise 
looked  to  the  issue  of  a  person  not«  then  In  being,  and,  course,  if  tuch 
itsue  should  come  in  esse,  a  long  minority  must  follow.  During  thIt 
period,  it  was  an  object  with  the  testator  to  uphold  the  estate  in  tlie 
father  for  the  benefit  of  hit  Itsue ;  and  this  could  be  better  accomplish- 
ed by  him,  as  a  trustee,  than  as  a  guardian.  If  the  estate  to  the  issue 
were  a  use,  it  would  vest  the  legal  estate  in  them,  at  toon  at  they  caaae 
in  ette ;  and  if  the  fir^t  born  children  should  be  daughters,  it  would  vek 
in  them,  subject  to  i>ciiig  divested  by  the  subsequent  birth  of  a  ton.  A 
trust  estate  would  far  better  provide  for  first  contingencies  than  a  legal 
estate.  There  is  then  no  reason  for  deflecting  the  words  from  their 
ordinary  meaning.    IRng  ▼.  Mitchell  et  al    826. 

2.  Emancipation  of  slaves  by  deviffc,  under  the  laws  of  Tennessee,  M*Cktck' 

tn  et  al.  v.  ManhaJl  et  al,    220. 

DUTIES  ON  MERCHANDIZE. 

1.  The  denomination  of  merchandize,  subject  to  the  payment  of  duties.  It 
to  be  understood  in  a  commercial  tente,  although  it  may  not  be  tcien- 
tifically  correct.  All  lawt  regulating  the  payment  of  dutiet  are  for  pnc- 
tlcel  application  to  commercial  operationt,  and  are  tol)e  underatood  in  a 
commercial  tense.    And  it  is  to  be  presumed  that'congrett  to  uted  and 
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ioUoded  tbero  to  be  ondentood.  Dniied  SUUti  r,  1 12  Ca$k$  rf  Sugar. 
2T7. 
S.  Uoder  the  sizty.fifth  ■ection  of  the  doty  act  or  1799,  where  «  bond  hae 
been  given  for  duties,  and  errors  in  the  calculation  thereof  are  alieited 
on  afiidavtt,  at  the  first  term  to  which  suit  has  been  brouj^ht  on  the  bond 
a  delay  of  one  term  is  allowed  for  the  purposes  of  examioation  and  cor- 
rection. Where  tliere  is  a  real  defence  to  the  claim  on  the  bond,  an 
opportunity  to  obtain  evidence  by  a  continuance,  according  to  the  cir- 
cumstancea  of  the  case,  must  be  given.  Tht  United  Staiti  v.  Phelps, 
700. 

EJECTMENT. 

The  declaration  In  ejectment  was  dated  on  the  22d  of  May  1881,  and  the 
judgment  waa  rendered  on  the  14th  of  January  188^.  The  plaintiff  in 
ejectment  counted  on  a  demise  made  by  Amos  Bioney,  on  the  Ist  day  of 
January  1828.  His  title,  aishown  In  the  abstract,  commenced  on  the*' 
17ih  of  May  1828,  which  is  snbfequent  to  the  demise  on  which  the 
plaintiff  counted.  By  the  court:  Though  the  demise  is  a  fiction,  the 
plaintiff  must  count  od  one,  which,  if  real,  would  aupport  bia  action. 
Leasee  ef  Binney  v.  The  Chuapenke  and  Ohio  Ctmal  Company »   214. 

ENTRIES  OP  LAND,  FOR  THE  PURPOSES  OF  SURVEV 
|.  Eanda  and  Land  Titles.  ' 
2.  Oameit  et  al,  v.  Jenidfu  et  al.    75. 

ERROR,  AND  WRIT  6F  ERROR. 

1.  In  conformity  with  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, an  inquisition,  issued  at  the  instance  of  the  company,  by  a  justice 
of  the  peace,  in  the  county  of  Washington,  district  of  Columbia,  ad- 
dreesed  to  the  marshal  of  the  district,  was  executed  and  returned  to  the 
circuit  court  of  the  county  of  Washington,  estimating  the  value  of  the 
lands  mentioned  in  the  warrant,  and  all  the  damages  the  owners  would 
sustain  by  cutting  the  canal  through  the  bod,  at  one  thousand  dollars. 
Certain  objections  being  filed  to  the  inquisition,  the  court  quai^hed  the 
same ;  and  a  writ  of  error  waa  brought  on  thii>  juilgment.  By  the  court ; 
The  order  or  judgment,  in  quaahing  the  inqui.'tiiion  in  this  case,  is  not 
final.'  The  law  authorizea  the  court,  **  at  its  discretion,  as  olter  as  may 
be  necessary,  to  direct  another  Inquisition  to  be  taken."  The  order  or 
judgment,  therefore,  quashing  the  ioquisition,  is  in  the  nature  of  an 
order  aetting  aaide  a  verdict,  for  the  purpose  of  awarding  a  venire  fadaa 
de  novo.  The  Chesapeake  and  Ohio  CanoL  Company  v.  The  Union 
Bank  of  Georgetown,    269. 

i.  A  writ  of  error  will  not  lie  to  the  supreme  conK,  from  such  an  order.    IMd. 

8.  A  writ  of  error  brought  in  the  name  of  "  Mary  Deneale  and  oihere  ;'  dis- 
missed for  irregularity.  A  new  one  in  due  form  may  be  brought.  J)e» 
neale  and  otkeri  v.  8tump*e  Eteeuipre,    620. 

EVIDENCE. 

1.  la  the  case  of  the  Bank  of  the  United  SUtes  v.  Dunn, «  Peters  61,  the 
court  decided  that  a  subaequeot  indoiaer  waa  not  competent  to  provt 
(acta  which  would  tend  to  discharge  the  prior  Indotaer  from  the  i 
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eibUiiy  of  his  iDdoraeroeot.  By  the.  mme  role,  the  drawer  of  the  note 
is  equally  ipcompelent  to  prove  facts  which  tend  to  discharge  the  io- 
doner.    Bank  of  the  Metropolis  w.  Jones.    12. 

2.  The  acts  of  1715  and  of  1766  of  Maryfand,  require  that  all  cepveyances 

of  land  shall  t>e  enrolled  in  ihe  records  of  the  same  county  where  the 
lands,  teornients  or  hereditaments  conveyed  by  such  deed  or  conveyance 
do  lie,  or  in  ihe  provincial  court,  as  the  case  may  be.  The  couits  of 
Maryland  are  underrtood  to  have  decided,  that  copies  of  deeds  thus  en- 
rolled may  be  given  in  evidence.    Dkk  et  oi.  v.  Bakh  et  a/.    SO. 

3.  Copies  of  deeds  that  are  not  required  to  be  enrolled,  cannot  l>e  admitted 

in  evidence ;  but  deeds  of  bargain  and  sale  are,  by  the  laws  of  the  slate, 
required  to  be  enrolled;  and,  by  the  uniform  tenor  of  the  decisions  of 
the  courts  of  the  state,  exemplifications  of  records  of  deeds  of  bargain 
and  sale  are  as  good  and  competent  evidence  as  the  orighals  themselves. 
Jbid. 

4.  Treasury  Transcript. 

6.  The  receipts  of  the  contractor,  for  moneys  paid  to  him  by  Uie  United 
States,  are  prima  facie  evidence  that  the  money  was  received  by  him 
on  account  of  the  contract,  and  it  is  incumbent,  in  an  action  on  the 
bond  given  with  sureties  for  the  performance  of  the  contract, for  the  par- 
ties to  show  that  the  money  was  not.  paid  on  account  of  the  contract  as 
stated  in  the  receipts,  but  they  are  cot  bound  to  show  that  it  was  so 
stated  by  mistake  or  design  on  the  part  of  the  government  and  the  con* 
tractor,  and  intended  to  l>e  applicable  to  some  other  contract.  The 
United  Slate§  v.  Jonei.    899. 

FLORIDA  LAND  CLAIMS. 

1.  Construction  of  the  articles  of  the  treaty  between  the  United  States  and 

Spain  ceding  Florida,  relating  to  the  confirmation  of  grants  of  land 
made  by  the  Spanish  authorities,  prior  to  the  treaty.  Uniied  States  r. 
Clarke.    436. 

2.  An  examination  of  the  authority  of  the  govemon  of  Florida,  and  of  other 

Spanish  officers,  under  the  crown  of  Spain,  to  grant  lands  within  the 
territory,  and  of  the  manner  in  which  that  authority  was  exercised. 
Ibid. 

3.  An  examination  of  the  legislation  of  the  United  States,  on  the  subject  of 

the  examination  and  confirmation  of  Spanish  grants  of  land  in  the  terri- 
tory of  Florida,  made  before  the  cession  of  the  same  to  the  United 
States.    Jbid, 

4.  As  the  United  States  are  not  suable  of  common  right,  the  party  who  in- 

stitutes a  suit  against  them  must  bring  his  case  within  the  authority  of 
some  act  of  congress,  or  the  court  cannot  exercise  jurisdiction.    Ibid, 

5.  In  courts  of  a  special  limited  jurisdiction,  which  the  superior  court  of 

East  Florida  unquestionably  is  in  this  case,  the  pleadings  must  contain 
arerments  which  bring  the  cause  within  the  jurisdiction  of  tlie  court,  or 
the  whole  proceedings  will  be  erroneous.    Ibid. 

6.  It  was  obviously  the  intention  of  congress  to  extend  the  joiisdietloD  of 

the  court  to  all  existing  claims,  and  to  have  them  finiilly  settled.  The 
purpose  for  which  the  act  wis  made  could  not  be  othensiee  aecom- 
plidied.    Any  claim  which  the  court  wm  imabie  to  dtcide»  on  the  pe- 
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dtion  of  the  claimant,  woold  nmtin  the  sabfeet  ot  litigation.  Thia 
would  defeat  the  obviooa  iDteotion  of  cODgrest,  whieh  ought  to  be  kept 
in  view  in  construing  the  act    /Md. 

7.  The  words  in  the  law  which  confer  jurisdiction,  and  describe  the  cases 

on  which  it  may  be  eiercised  are,  <*  all  the  remaining  casee  which  have 
been  presented  according  to  law,  and  not  finally  acted  upon."  The 
subsequent  words,  ^  shall  be  adjudicated,**  flic.,  prescribe  the  rule  by 
which  the  jurisdiction  previously  given  shall  be  exercised.    JHd. 

8.  Confirmation  of  a  grant  of  land  by  governor  Coppinger  mafe  in  June 

1828.     UnUed  State*  ^.  Richard.    470. 

9.  The  grant  was  made  to  the  appellee,  on  his  stating  bis  intention  to  build 

t  saw  mill.  The  decree  grants  to  the  petitioner,  **  license  to  construct 
a  water  saw  mill,  on  the  creek  known  by  the  name  of  Pottsburg,  bounded 
by  the  lands  of  Strawberry  Hill,  and  this  tract  not  being  suiBcieiit,  I 
giant  him  the  equivalent  quantity  in  Cedar  Swamp,  about  a  mile  east  of 
M'Queen*s  mill,  but  with  the  precise  condition,  that,  as  long  as  he 
does  not  erect  said  machinery,  this  grant  will  be  considered  null,  and 
without  value  nor  effect  until  that  event  takes  place ;  and  then,  in 
order  that  he  may  not  receive  any  prejudice  from  the  expensive  ezpes* 
ditures  which  he  Is  preparing,  he  will  have  the  faculty  of  usiiig  the 
pines  and  other  trees  comprehended  in  tlie  aquare  of  five  miles,  or  the 
equivalent  thereof,  which  five  miles  are  granted  to  him  in  the  men* 
iloned  place,  the  avails  of  which  he  will  enjoy  without  any  deftkatioo 
whatever.  By  the  court :  The  judge  of  the  superior  court  construed 
this  concession  to  be  a  grant  of  land,  and  we  concur  ijrith  him.    /W. 

10.  The  decree  of  the  superior  court  of  East  Florida,,  confirming  a  concess- 
ion of  land  by  governor  Kindelan  to  Antonio  Huertas,  affirmed.  DhUed 
Slates  V.  Huertas,    475. 

11.  The  decree  of  the  superior  court  of  East  Florida,  confirming  a  grant  of 
land  to  Eusebio  M.  Gomez,  affirmed.     United  States  v.  Oames,    477. 

12.  The  decree  of  the  superior  court  of  East  Florida,  confirming  a  grant  of 
land  to  George  Fleming,  affirmed.  United  States  v.  Fleming's  Heirs. 
478. 

18.  The  decree  of  the  superior  court  of  East  Florida,  confirming  granU  of 
land  claimed  by  Moses  E.  Levi,  affirmed  in  part.  United  States  v. 
Levi:    479. 

14.  The  decree  of  the  superior  court  of  East  Florida,  confirming  •  grant  of 
land  to  Philip  R  Younge,  affirmed.     United  States  v.  Younge.    484. 

16.  The  decree  of  the  superior  court  of  East  Florida,  confirming  a  concess- 
ion of  hind  by  governor  Coppinger,  to  Joseph  H.  Hernandex,  affirmed. 
United  States  v.  Hernandez.    486. 

16.  Tjie  decree  of  the  superior  court  of  East  Florida,  confirming  a  concess- 
ion of  land  to  John  Huertas,  by  governor  Coppinger,  in  1817,  affirmed. 
United  States  v.  John  Huertas.    488. 

17.  Confirmation  of  a  Spanish  grant  of  land  in  Florida,  to  Philip  P.  Fatlo. 

United  States  v.  Francis  P.  Faiio  et  at    492. 

18.  Coufirmstiou  of  the  decree,  of  the  superior  court  of  East  Florida,  in 
favour  of  a  grant  of  land  to  Francis  P.  Fatio.  United  Statee  v.  Gib* 
son  et  aL    494. 
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1.  Com  (ruction  of  (be  articles  of  the  tratty  between  the  Uoited  Stilee  and 

Spain,  ceding  Florida,  relating  to  (be  confirmatieo  of  grants  of  land 
made  by  Spanish  authoiities,  prior  to  the  treaty.  UniUd  8laie$  r. 
Oarke.    436. 

2.  Florida  Land  Claims. 

FOREIGN  JUDGMENT. 

An  adjudication  made  by  a  Spanish  tribunal  in  Louistanat  Is  not  rold  bo- 
caute  it  was  made  after  the  cession  of  the  country  to  the  United  SuteS ; 
for  it  is  historically  known  that  the  actual  possession  of  the  country  was 
not  surrendered  until  some  time  after  the  proceedings  and  adjudication 
In  the  case  took  place.  It  was  (be  judgment,  therefore,  of  a  competent 
Spaulsh  tribunal,  having  Jurisdiction  of  the  ease,  and  rendered  whilst 
the  country,  though  ceded,  was,  do  facto,  in  the  possession  of  Spain« 
and  subject  to  Spanish  laws.  Such  Judgments,  so  far  as  they  affect  the 
private  rights  of  the  parties  thereto,  must  be  deemed  valid.  XUne  r. 
M*J)onaugh.    803. 

FRAUD. 

1.  It  is  an  admitted  principle,  that  a  court  of  bw  has  concnnont  Jorisdiction 

with  a  court  of  ckianceiy,  in  cases  of  firand.  But  when  matters  alleged 
to  be  fraudulent  are  investigated  hi  a  eonrt  of  law»  it  is  the  provhice  of 
a  jury  to  find  the  facta,  and  determine  their  character.  Chrcgg  r.  i%e 
Lessee  of  8ayre  and  W\fe,    244. 

2.  Fraud,  it  is  said,  will  never  be  presumed,  though  it  may  be  proved  by 

circumstances.  Now,  where  an  act  does  not  necessaiily  import  fraud ; 
where  it  has  more  likely  been  done  through  e  good  than  fand  BotiTO. 
fraud  should  never  l>e  presumed.  Ihid, 
8.  Even  if  the  grantor  in  deeds  be  Justly  chargeable  with  fiand,  but  the 
grantees  did  not  participate  in  it ;  and  when  they  received  their  deeds 
had  no  knowledge  of  it,  but  accepted  the  same  in  good  faith,  the  deeds 
upon  their  face  purporting  to  convey  a  title  in  fee,  and  showing  the 
nature  and  ei(en(  of  the  premises :  there  can  be  no  doubt  the  deeds  do 
give  colour  of  tide  under  the  atatute  of  limitatien.    IhvL 

INDICTMENT. 

The  defendant  was  indicted  in  April  1888,  in  tne  circuit  court  for  the  dis- 
trict of  Pennsylvania,  foi  passing  a  counterfeit  note  of  the  denomina- 
tion of  ten  dollars,  pnrporting  to  be  a  note  of  the  Bank  of  the  United 
States,  with  intent  to  defraud  the  bank,  8cc.  He  pleaded  that  the  note 
described  in  the  indictment  bad  been  heretofore  given  in  evidence  on 
the  trial  of  (he  defendant,  upon  a  former  Indictment  found  againft  him 
for  passing  another  counterfeit  ten  dollar  note ;  upon  which  indictment 
he  bad  been  acquitted.  By  the  court :  The  oflence  for  which  the  de- 
fendant was  indicted,  and  to  which  indictment  he  pleaded  the  plea  of 
a  former  acquittal,  was  entirely  a  distinct  offence  fiom  that  on  wUcfa 
the  vecdict  of  acquittal  wu  found.  The  plea  does  not  show  that  he  had 
ever  been  hidicted  for  passing  the  same  counterfeit  hili,  or  that  he  had 
over  been  put-  in  jeodardy  for  the  same  •  offence.  The  matter  pleaded 
is  no  bar  to  the  indictment.    CTittled  SMtts  ▼.  Bmk4/tifiJbmk,    288. 
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INFANT  AND  INFANCY. 

Id  all  suiti  broiight  •gainat  iitfaBU ,  whom  the  law  auppoaaa  to  be  incapable 
of  onderataodiog  and  naDagtng  Ibeir  own  aiiaira,  the  doty  of  watehiDg 
over  their  iotereata  devolvea,  io  a  eondderable  degree,  upon  the  court. 
They  defend  by  goardian  to  be  appointed  by  the  court,  who  la  aaoally 
the  neaieat  relation  not  eoneemed.  In  point  of  intereat,«tai  the  matter  in 
qoeation.  It  la  not  error,  bat  ia  calculated  to  awaken  attention,  that, 
in  thia  caae,  though  the  faifaDU,M  the  record  showa,  hikd  parenta  llvfaig, 
a  peraon  not  appearing  from  hia  Bame>  or  ahown  on  the  record,  to  be 
connected  with  them,  waa  appointed  their  guardian  ad  litem.  Bmik 
efiheUmUdSlatur.MtUtkU.    128. 

INJUNCTION. 

A  bill  for  an  iojonction  la  not  conaidercd  an  original  bill  between  the  aame 
partiof,  aa  at  law :  bat  If  other  partiea  are  made  in  the  bill,  and  different 
intereata  involved,  it  -nuat  be  conaidered,  to  that  extent,  atleaat,  an 
original  bill.    Dunn  ▼.  Clarke.    1. 

INQUISITION. 

In  cooformity  with  th^  charter  of  the  Cheaapeake  and  Ohio  Canal  Com- 
pany, an  iDqutaition,  iaaued  at  tlie  instance  of  the  company,  by  a 
justice  of  the  peace,  in  the  county  of  Washington,  District  of  Columbia, 
addressed  to  the  marshal  of  the  district,  was  executed  and  returned  to 
tlie  circuit  court  of  the  county  of  Washington,  estimating  the  value  of 
the  lands  mentioned  in  the  warrant,  and  all  the  damagea  the  ownera 
would  austain  by  cutting  the  canal  through  the  land,  at  one  thouaand 
dollars.  CerUin  objections  being  filed  to  the  inqoisilion,  the  court 
quashed  the  aame ;  and  a  writ  of  error  waa  brought  on  this  judgment. 
By  the  court :  The  order  or  judgment.  In  quashing  the  inquisition  in  • 
this  caae,  is  not  final.  The  law  authoriaes  the  court,  **  at  its  discre- 
tion, as  often  as  may  be  neceasary,  to  direct  another  inquisition  to  l>e 
taken."  The  order  or  judgment,  therefore,  quashing  the  inquisition,i  ia 
in  the  nature  of  an  order  setting  aside  a  verdict,  for  the  purpoae  of 
awarding  a  venire  faciaa  de  novo.  The  Chesapeake  and  Ohio  Canal 
Company  v.  The  Union  Bank  of  Oeorgetoum,    259. 

INSURANCE. 

1.  In  a  policy  of  insurance  there  waa  a  memorandum  atlpulatlng,  that  **  the 

assurers  shall  not  be  liable  for  any  charge,  damage  or  loaa  which 
may  arise  in  consequence  of  seizure  or  detention  for  or  on  account  of 
illicit  trade,  or  trade  in  articles  contraband  of  war."  This  provision 
is  not  to  be  construed,  that  there  must  be  a  legal  or  justifiable  cause 
of  condemnation,  but  that  there  must  be  such  a  cauae  for  aeistirc  or 
detention,  Carrington  et  al.  v.  The  Merchanie*  Mswanee  Oomjpany, 
495. 

2.  It  ia  not  every  aeizure  or  detention  which  la  excepted,  but  auch  ooly  aa 

is  made  for  and  on  account  of  a  particular  trade.  A  aeizure  or  deten* 
tion,  which  ia  a  mere  act  of  lawless  violation,  wholly  unconnected  with 
any  supposed  illicit  or  contraband  trade,  is  not  within  the  terme  or  spirit 
of  the  exception.  And  as  little  is  a  aeizure  or  detention,  not  bona  fide 
made  upon  a  just  suspicion  of  illicit  or  contrabiind  trade,  but  the  lattei 
used  aa  a  more  pretext  oi  culoui  for  au  act  uf  lawless  violence:  for, 
VOL.  Vlll.— 4  W 
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under  such  circumstaneeay  it  can  in  no  just  aenae  be  aaid  to  be  made 
for  or  on  account  of  auch  trade.  It  ia  a  mere  fraud  to  cover  a  wantoD 
trespaaa ;  a  pretence,  nxkd  not  a  cause  for  the  tort  To  bring  a  case 
then  within  the  eiception,  the.aeizure  or  detention  must  be  bona  fide, 
and  upon  a  reasonable  ground.  If  there  haa  not  been  an  actual  Uheit 
or  contraband  trade,  there  must  at  least  bo  a  well  founded  si^picion  of 
it— a  probable  cauae  to  impute  guilt,  and  juatify  further  ptfcceedingi 
and  inquiries ;  and  thia  ta  what  the  law  deema  a  legal  ani  justifiable 
cause  for  the  seizure  or  detention.    Ibid, 

3.  The  ship  insured,  when  seized,  had  not  unloaded  all  her  outward  cargo, 

but  waa  still  in  the  progress  of  the  outward  voyage  originally  designated 
by  the  owners  ;  she  sailed  on  that  voyage  from  Providence,  R.l.,with 
contraband  articles  on  board,  belonging,  with  the  other  parts  of  the 
cargo,  to  the  ownera  of  the  ship,  with  a  false  deatiaation  and  false 
papers,  which  yet  accompanied  the  vessel ;  the  contraband  articles  had 
been  landed,  before  the  policy,  wbich  was  a  policy  on  time,  designating 
uo  particular  voya{,e,  had  attached ;  the  underwriters,  though  talLlngno 
risks  within  the  exception,  were  not  ignorant  of  the  nature  and  objects 
of  the  voyage ;  and  the  alleged  cause  of  the  seizure  and  detention  was 
the  trade  in  articles  contraband  of  war,  by  the  landing  of  the  powder 
and  muskets,  wbich  formed'a  part  of  the  outward  cargo.  By  the  prin- 
ciples of  the  law  of  nations  there  existed,  under  these  circumstances,  a 
right  to  seize  and  detain  the  ship  and  her  remaining  cargo,  and  to  sub- 
ject them  to  adjudication  for  a  supposed  forfeiture,  notwithstandiitg  tlie 
prior  deposit  of  the  contraband  goods :  there  was  a  legal  and  justifiable 
cause  of  seizure.    Ihid. 

4.  According  to  the  modem  law  of  nations,  for  there  has  been  some  relaxa- 

tion in  practice  from  the  strictness  of  the  ancient  rules,  the  carriage  of 
contraband  goods  to  the  enemy,  subjects  them,  if  captured  in  delicto, 
to  the  penalty  of  confiscation;  but  the  vessel  and  the  remaining  cargo, 
if  they  do  not  belong  to  the  owner  of  the  contraband  goods,  are  not 
subject  to  the  same  penalty.  The  penally  is  applied  to  the  latter  only, 
when  there  has  been  some  actual  co-operation  on  their  part,  in  e  medi* 
tated  fraud  upon  the  belligerents,  by  covering  up  the  voyage  under 
false  papers  and  with  a  false  destination.  This  is  the  general  doctrine 
when  the  capture  is  made  in  transitu,  while  the  contraband  goods  are 
yet  on  board.  But  when  the  contraband  goods  have  been  deposited  at 
tbtt  port  of  destination,  and  the  subsequent  voyage  has  thus  been  dis- 
connected with  the  noxious  articles,  it  has  not  been  usual  to  apply  the 
penalty  to  the  ship  or  cargo  .upon  the  return  voyage,  although  the  let- 
ter may  be  the  proceeds  of  the  contraband.  And  the  same  rale  would 
seem,  by  analogy,  to  apply  to  cases  where  the  contraband  articles  have 
been  deposited  at  an  intermediate  port  on  the  outward  voyage,  aod 
before  it  had  terminated ;  although  there  is  not  any  authority  directly 
in  point.  But  in  the  highest  prize  courts  of  England,  while  the  dis- 
tioctioa  between  the  outward  and  homeward  voyage  is  admitted  to 
govern,  yet  it  is  established  that  it  exists  only  in  favour  of  neutrals 
who  conduct  themselves  with  fairness  and  good  faith  in  the  arrange^ 
merit  of  (he  voyage.  If,  with  a  view  to  practise  a  fraud  upon  the  bel- 
li^rerent,  and  to  escape  from  his  acknowledged  right  of  capture  and 
detention,  (lie  voyage  is  di^^uibcd,  aud  mo  vessel  sails  under  false 
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papers  and  with  a  f«lae  destination,  the  mere  deposit  of  the  .contraband 
in  the  course  of  the  voyage,  is  not  allowed  to  purge  away  the  guilt  of 
the  fraudulent  conduct  of  the  neutral.  Ibid. 
6.  When  there  has  been  a  bona  fide  seizure  and  detention  for  aod^  ac- 
count of  illicit  or  contraband  trade,  and  by  a  clause  in  the  policy  of 
insurance  it  was  agreed  that  **  the  assurers  should  not  be  liable  for  any 
charge,  damage  or  loss,  which  may  arise  in  consequence  of  seizure  ot 
detention  for  or  on  account  of  illicit  trade,  or  trade  In  articles  contra- 
band of  war,"  a  sentence  of  condemnation  or  acquittal,  or  other  regular 
proceeding  to  adjudication,  is  not  necessary  to  discharge  the  under- 
writers. If  the  seizure  or  detention  be  lawfully  made  for  or  on  account 
of  Illicit'Or  contraband  trade,  all  charges,  damages  and  losses  consequent 
thereon,  are  within  the  scope  of  the  exception..  They  are  properly 
attributable  te  such  seizure  and  detention  as  the  primary  cause,  and 
relate  back  thereto.  If  ihe  underwriters  be  discharged  from  the  primary 
hostile  act,  they  are  discharged  from  the  consequences  of  It    Ibid, 

6.  Insurance  was  effected  in  Boston,  Massachusects,  on  the  ship  Dawn;  from 

New  York  to  the  Pacific  ocean,  on  a  whaliqg  voyage,  and  until  her 
return.  The  letter  ordering  insurance  was  written  in  New  York,  by 
the  owqer  of  the  ship,  who  resided  there ;  and  the  ship  was  represented 
to  be  a  '*  coppered  ship."  The  ship,  on  the  outward  passage,  struck 
at  the  Cape  de  V^rd  Islands,  and  knocked  off  a  part  of  her  false  keel, 
but  proceeded  on  her  voyage  and.  continued  cruising,  and  encountered 
some  heavy  weather,  until  she  was  finally  compelled  to  return  to  the 
Sandwich  Islands ;  where  she  arrived  In  a  leaky  condition,  and  upon 
examination  by  competent  surveyors  she  was  found  to  be  so  entirely 
perforated  by  worms  in  her  keel,  stem  and  stem  post,  and  some  of  her 
planks,  as  to  be  wholly  innavigable :  and-  being  .incapable  of  repair  at 
that  place,  she  was  condemned  and  sold.  The  vessel,  on  her  outward 
voyage,  had  put  into  St  Salvador,  and  both  at  the  Cape  de  Verds,  and 
at  St  Salvador,  her  bottom  was  examined  by  swimmers.  It  was  in 
evidence,  that  the  terms  <*  a  coppered  ship,"  bad  a  different  mining, 
and  were  differently  understood  In  Boston  and  in  New  York.  Held, 
that  the  assured,  in  making  the  representation  in  the  letter,  was  bound 
by  the  usage  and  meaning  of  the  terms  contained  therein,  in  New 
York,  where  the  letter  was  written  and  his  ship  was  moored,  and  not 
by  thoser<of  Boston,  where  the  insurance  was  effected.  HaxartTa  Jid' 
miniBtrators  v:  The  JYew  England  Marine  huuranee  Compam/, 
657. 

7.  A  representation  to  obtain  an  insurance,  whether  it  be  made  Ui  writing 

or  by  parol,  is  collateral  to  the  policy ;  and  as  it  must  always  influence  ' 
the  judgment  of  underwriters,  in  regard  to  the  risk,  it  must  be  substan- 
tially correct.  It  differs  from  an  express  warranty ;  as  that  always 
makes  a  part  of  the  pqlicy,  and  must  be  strictly  and  literally  performed. 
Ibid. 
B.  Tlie  underwriters  are  presumed  to  know  the  usages  of  foreign  ports  to 
which  insured  vessels  are  destined  ;  also  the  usages  of  trade,  and  the 
political  condition  of  foreign  nations.  Men  who  engage  In  this  business 
are  seldom  ignorant  of  the  riHks  they  incur ;  and  it  is  their  interest  to 
make  themselves  arqiiaintct]  with  the  usai^es  of  the  different  ports  of 
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their  own  country,  tnd  alto  tboM  of  forefgn  coontrief .  Tbt  knowledge  i« 
enentitlly  connected  with  their  ordinary  businee^;  endby  eetbig  on 
the  preramptton  that  they  poaaoif  it,  no  violenee  or  injoatiee  b  done  to 
their  ioteieata.    IHd. 

A,  It  ia  upon  the  repreaentation,  that  the  underwiiten  are  enabled  to  cako- 
late  the  risk,  and  fix  the  amount  of  the  pcemium ;  and  if  any  bet  me- 
terial  to  the  riak  l>e  mlarepreaented,  either  through  fraad»  niatake  or 
negligenee»  tlie  policy  la  avoided.  It  la  therefore  immatMlal  in  whet 
way  the  loaa  may  ariae,  where  there  haa  been  aoch'  a  miwepreeentatlen 
aa  to  avoid  the  policy.    Ibid, 

!•.  The  Judge  of  the  circuit  court,  on  the  trial  of  the  eaee,  ehaiged  the 
jury,  that  **  if  they  ahoold  find  that  fai  the  Pacific  ocean  worma  ordina- 
rily aaaail  and  enter  the  bottoma  of  foaaela,  then  the  leaa  of  a  Toaael 
deatroyed  by  worma  would  not  boA  loaa  within  the  policy.**  By  the 
court :  In  the  form  hi  which  thia  Initiuction  wae  giren,  thftn  wee  no 
error.    IhkL 

II.  The  circuit  court  faiatructed  the  Jury,  *  -that  If  there  waa  no  mlarwpween- 
latton  in  regard  to  the  ahip,  and  ahe  aobatantially  correaponded  with  the 
repreaentation,  atill  if  the  injury  which  occurred  to  the  Toeael  at  tSio 
Cape  do  Verda  were  reparable,  and  could  have  been  repabed  there,  or 
at  St  Salfador,  or  at  any  other  port  at  which  the  voaael  atopped  hi  the 
coune  of  the  voyage,  the  maater  waa  bound  to  have  canaed  auch  lepaba 
to  be  made,  if  they  were  material  to  prevent  any  loaa.  And  if  he 
omitted  to  make  aoch  repalra,  becauae  he  did  not  deem  them  neceaniy ; 
and  if  by  auch  neglect  alone  the  aobaequent  loaa  of  thib  ahip  by  worma 
waa  occaaioned,  the  underwiitera  are  not  Bable  for  aqy  aoch  loea.**  By 
the  court :  If  the  loas  by  worma  ia  not  within  the  poHCy,  aa  haa  been 
decided,  the  court  did  not  err  in  givhig  thia  hiatruetion.  The  negli- 
gence or  vigilance  of  the  maater  would  be  of  no  Importance  under  the 
cireumatancea,  in  regard  to  the  liability  of  the  onderwriteie.    lUd, 

JURISDICTION. 

1.  The  complainanta  filed  their  bill  In  the  circuit  court  of  Ohio,  prayfaig  for 

an  injunction  to  a  judgment  in  an  ejectment,  and  for  a  conveyance  of 
the  premteea.  All  the  comptainanta  were  reaidenta  In  the  atate  of  Ohio, 
and  ao  were  tbe  defehdaote.  The  judgment  waa  obtained  in  the  drcolt 
court  by  O.,  a  citizen  of  Virginia,  and  the  defendant  Clarke  holda  the 
land  recovered  under  the  will  of  O.  in  truati  Jariadlction  may  be  aua- 
talned,  ao  far  u  to  atay  execution  at  law  agalnat  D.  He  ia  the  repre* 
sentative  of  Graham,  and  although  he  ia  a  citizen  of  Ohio,  yet  thia  fact, 
under  the  circumstances,  will  not  deprive  this  court  of  an  equitable  con- 
trol over  the  judgment.  But  beyond  thia.  the  decree  of  thia  court  can- 
not eitend.    Dunn  v.  Clarke,    1. 

2.  or  tbe  action  tt  law,  the  circuit  court  bad'  juriadicUon,  and  no  change  in 

the  residence  or  condition  of  the  partiea  can  take  away  a  juiiadicthm 
which  haa  once  attached.  If  O.  had  lived ,  the  circuit  court  might  have 
Issued  an  Injunction  to  hia  judgment  at  law  without  a  peraonal  aervicc 
of  proceaa,  except  on  hia  counsel ;  and  aa  D.  ia  his  repreaentative,  the 
court  may  do  the  same-  thing,  aa  agalnat  him.  The  Injunction  bill  la 
not  conaidered  an  original  bill  between  the  aame  partiea,  aa  at  law :  but 
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If  other  parties  tre  made  bi  the  >•:!,  and  diflerent  interests  Inyolved,  it 
must  be  considered  to  that  extent,  at  least,  an  original  biU ;  and  the 
jurisdiction  of  the  circuit  court  must  depend  upon  the  citizenship  of  tho 
parties.  I  hid, 
S.  Several  persons  are  made  defendants  who  were  not  ptrtiee  or  privies  to 
the  suit  at  law,  and  no  jurisdictions  to  them  can  be  exercised,  by  this 
or  the  circuit  court.  But  as  tliere  appear  to  be  matters  of  eqiply  in  the 
case,  which  may  be  investigated  by  a  state  court ;  it  would  be  reason- 
able  and  just  to  stay  all  proceedings  on  the  judgment  until  the  com- 
plainants shall  have  time  to  seek  relief  from  a  state  court*    Jkid. 

4.  Tlie  district  court,  as  a  court  of  original  jurisdiction,  has  general  jurisdic- 

tion of  all  causes  of  admiralty  and  maritime  jurisdiction  $  without  refer- 
ence to  the  sum  er  value  of  the  matter  in  controversy.  But  the  appel- 
late jurisdiction  of  this  court  and  of  the  circuit  courU,  depends  upon  the 
sum  or  value  of  the  matter  in  dispute  between  the  parties,  having  inde- 
pendent interests.    Stratum  v.  /arvts  et  aL    4. 

5.  The  pleadings  in  the  cause  brought  up  the  question^  whether  an  act  of  the 

legislature  of  the  state  of  Missouri,  by  virtue  of  which  the  cerUficates 
in  the  nature  of  bills  of  credit  were  issued,  and  which  'formed  th6  con- 
sideration of  a  writing  obligatory,  upon  which  a  suit  had  been  instituted 
by  the  state,  on  which  the  judgment  of  the  state  court  was  rendered, 
be  constitutional  or  not,  directly  and  plainly  before  the  court;  and  the 
decision  of  the  state  court  was  in  favour  of  its  validity.  Consequently 
the  case  is  within  the  twenty-fiflh  section  of  the  judicial  act.  Byme 
▼.  The  State  qfMieeeuri,  40. 
6  '  The  phdntifls  in  error  filed  a  petition  for  freedom  in  the  circuit  court  of 
the  United  States  for  the  county  of  Washington,  and  they  proved  that 
they  were  bom  in  the  atate  of  Virginia,  as  slaves  of  Richard  B.  Lee,  now 
deceased,  who  moved  with  bis  family  into  the  county  .of  Washington 
in  the  district  of  Columbia  about  the  year  1816,  leaving  the  petitioners 
residing  in  Virghiia  as  his  slaves,  until  the  year  1820,  when  the  peti- 
tioner Barbara  was  removed  to  the  county  of  Alexandria  in  the  district 
of  Columbia,  where  she  was  hired  to  Mrs  Muir,  and  continued  with  her 
tbna  hired  for  the  period  of  one  year.  That  the  petitioner  Sam  was  in 
like  manner  removed  to  the  county  of  Aiexan'diia,  and  was  hired' to 
general  Walter  Jonee  for  a  period  of  about  five  or  six  months.  That 
alter  the  expiration  of  the  said  periods  of  hiring,  tiie  petitioners  were 
removed  to  the  said  county  of  Washington,  where  they  continued  to 
reside  as  the  slaves  of  the  said  Richard  B.  Lee  until  his  death,  and 
since  as  the  slavea  of  his  widow,  the  defendant.  On  (he  part  of  tlie 
defendant  in  error  a  preliminaiy  objection  was  made  to  the  jurisdiction 
of  this  court,  growing  out  of  the  act  of  congreas  of  the  2U  of  April  1816, 
which  deckree  that  no  cause  shall  be  removed  from  the  circuit  court 
for  the  district  of  Columbia  to  the  supreme  court  by  appeal  or  writ  ot 
error,  unless  the  matter  in  dispute  shall  be  of  the  value  of  one  thousand 
dollars, or  upwards.  By  the  court:  The  matter  in  dispute  in  this  case, 
is  the  freedom  of  the  petitioners.  The  judgment  of  (be  court  below  is 
against  their  claims  to  freedom;  the  matter  in  dispute  is,  therefore,  to 
the  pbuitiflbin  error,  the  value  of  their  freedom,  and  this  is  not  suscep- 
tible of  a  pecuniaiy  valuation.  Had  tho  judgment  been  in  favour  of  (he 
petitionjsrs,  and  the  writ  of  error  brought  by  the  paity  claiming  to  be  (he 
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owner,  the  value  of  the  slaTOs  as  property,  would  have  been  the  matter 
in  diapnte,  and  iffidaTits  might  be  admitted*  to 'eseertaio  each  value. 
Bat  affidavits,  estimating;  the  value  of  freedom,  are  entirely  inadmlaslMe; 
and  no  doubt  Is  entertained  of  the  Jurisdiction  of  the  court  Lee  v. 
Lu.    44. 

7.  A  petition,  filed  in  the  district  court  of  Louisbna,  averred,  (hat  the  plain- 

tiff,  Richard  Raynal  Keene,  Is  a  citizen  of  the  atate^f  Maryland,  and 
that  James  Brown,  the  defendant,  is  a  resident  of  the  state  pf  LouislaQ9, 
holding  his  fixed  and  permanent  domlcil  In  the  pariah  of  8t  Charles. 
By  the  court:  The  decisions  of  this  court  require,  that  the  averment  of 
jurisdiction  shall  be  positive,  that  the  declaration  shall  stat^i  expressly 
the  fact  on  which  jurisdiction  depends.  It  is  not  sufficient  that  juris- 
diction may  be  Inferred,  argumentajlively,  from  its  averments.  Brown 
V.  Keene.    112. 

8.  A  citizen  of  the  United  States  may  become  a  citizen  of  that  state  In  which 

he  has  a  fixed  and  permanent  domicll;  but  the  petition  does  not  aver 
that  the  plaintiff  Is  a  citizen  of  the  United  States.    iHcL 

9.  the  constitution  extends  the  Judicial  power  to  *'  controversiee  between 

citizens  of  different  states  ;*'  and  the  judicial  set  gives  Jurisdiction,  **  in 
suits  between  a  citizen  of  the  state  where  the  lult  Is  brought,  and  a 
citizen  of  another  state,"    iKd. 

10.  It  Is  an  admitted  principle,  that  a  court  of  law  hat  eoneunent  jutfsdic* 
tion  with  a  court  of  cbanceiy,  in  cases  of  fraud.  But  when  matten 
alleged  to  be  fraudulent  are  investigated  in  a  court  of  law.  It  is  the  pro* 
v]nce  of  a  jury  to  find  the  fiicts  and  determine  their  character.  Chegg 
V.  l%e  Lessee  of  Sayre  and  wife.    244. 

11.  T.  Boon,  a  citizen  and  resident  of  Pennsylvania,  filed  a  bill  In  (he  dr- 
cuit  court  of  Kentucky  against  W.  Chiles  and  others,  praying  that  the 
defendant  and  such  others  of  the  defendants  as  may  hold  the  legal  title 
to  certain  lands,  may  be  decreed  to  convey  tbeih  to  him,  and  for  gene- 
ral relief.  The  bill  states,  that  Reuben  Searcy,  being  entitled  to  one 
moiety  of  a  settlement  and  pre-emption  right  of  fourteen  hundred  acres 
of  land,  located  in  Licking,  9old  the  same  to  William  Hay  In  Septem- 
ber 1781,  and  executed  a  bond  for  a  conveyance.  In  December  fpU 
lowing.  Hay  assigned  this  bond  to  George  Boon,  who,  in  April  178S, 
assigned  it  to  the  plaintiff.  Hay,  while  he  held  the  bond,  obtained  an 
-assignment  of  the  plat  and  certificate  of  survey,  which  he  caused  to  be 
registered ;  and  the  patent  was  issued  in  his  name  In  1786.  In  ISn, 
the  plaintiff  made  a  conditional  sale  of  this  land  to  Hezekiah  Boon,  but 
the  conditions  were  not  complied 'with,  and  the  contract  was  condderad 
b^  both  parties  a»  a  nullity.  Yoi  a  certain  William  Chiles,  and  the  said 
Hezekiah  Boon  and  George  Boon,  fraudulently  uniting  the  plaintiff's 
name  with  their  own,  without  his  consent  or  knowledge,  filed  a  bill  in 
chanceiy,  praying  that  the  heirs  of  Hay  might  be  decreed  to  convey 
the  legal  title  to  the  said  William  Chiles,  who  claimed  the  right  of 
Searcy  througfa&^he  plaintiff,  under  hia  pretended  sale  to  Heteklah  Boon. 
A  decree  was  obtained,  under  which  a  conveyance  was  made  to  Chiles, 
by  a  commissioner  appointed  by  the  court.  The  plaintiff  avers  Ills  total 
ignorance  of  these  transactions  at  the  fime,'and  disavows  them.  While 
this  suit  was  depending;  the  decree  of  Bourtwn  Court  was  revemed  in 
the  court  of  appeals  of  the  stale,  and  the  cauM  remanded  to  that  court 


INDEX.  776 

JURISDICmON. 

for  farther  proceedings.  The  eomplaiotnt  died,  ami  the  rait  was  re- 
vived in  the  name  of  hit  heirs.  The  complainants  amended  their  bill, 
showing  a  reversal  of  the  decree  of  Bourbon  court,  and  making  the 
heirs  of  Hay  defendants,  and  praying  a  conveyance  from  them.  Their 
amended  bill  is  not  in  the  record.  They  also  filed  an  amended  bill,  • 
making  the  heirs  of  George  Boon  parties,  and  stating  that  his  heirs  dis- 
claimed all  title  to  the  property.  One  of  them  answered  and  disclaimed 
title.  It  is  not  stated  whether  process  was,  or  was  not  executed  oo  the 
other  heh^  of  George  Boon.  The  defendant,  William  Chiles,  in  l^ls 
answer  states,  that  there  were  other  heirs  of  Hay  than  those  mentioned 
in  the  bill  and  made  defendants,  who  are  not  residents  of  Kentucky. 
The  circuit  court  of  Kentucky  were  divided  in  opinion  on  two 
questions  which  were  ce^fied  to  this  court .  as  follows.  Ist.  This 
court  being  then  divided,  and  the  judges  opposed  in  opinion  as  to 
the  Jurisdiction  over  the  case,  and  unable  therefore  to  render  a  decree 
on.  the  merits,  they  resolve  to  adjourn  that  question  to  the  supreme 
court :  to  wit,  under  all  the  circumstances  appearing  as  above,  can  this 
court  entertain  cognizance  of  the  case.  2d.  The  judges  were  also 
opposed  in  opinion  on  the  point,  whether  the  complainants  were  enti- 
tled to  a  dec^,  in  the  absence  of  any  proof  that  the  peitons  made 
defendants  In  the  amended  bill,  as  heirs  of  George  Boon,  were,  in 
fact,  his  heirs.  Both  of  which  points  occurred,  and  became  material  in 
this  case.  By  the  court :  The  question  l>etween  the  plaintiffs,  and 
the  defendant  William  Chiles,  is  within  the  jurisdiction  of  the  circuit 
court  for  the  district  of  Kentucky,  and  may  be  decided  by  that  couri, 
though  Hay's  heiit  were  not  parties  to  the  suit  That  they  were  made 
paitiee,  cannot  oust  the  jurisdiction  u  between  those  who  are  properly 
before  the  court    JBoon't  Heirs  v.  Chiles  eial.    682. 

19»  It  is  not  intended  to  say,  that  where  there  are  several  heirs,  some  out  of 
the  jufisdictlon  of  the  court,  a  decree  may  not  be  made  for  a  convey- 
ance of  their  own  shares,  from  those  on  whom  process  has  been  served ; 
but  it  is  not  thought  necessary  to  decide  that  question  in  this  case  as 
it  is  stated.    Ikid. 

13.  The  principles  eettled  in  the  answer  to  tlie  first  question  decide  the  se- . 
cond.  Gedigo  Boon's  heirs  liro  not  necessarily  defendants.  They  can 
have  no  interest  in  the  contest,  nor  is  any  decree  asked  against  them. 
If  they  ara  made  defendanu,  and  the  answer  admits  that  they  are  heirs, 
as  is  admitted  by  the  de£Bndant  who  has  answered,  no  fiirther  proof  can 
be  required.  If  they  do  not  answer,  and  the  process  is  executed,  so 
that  t)ie  bill  la  taken  for  confessed,  no  farther  proof  is  necessary.  If 
the  process  be  not  executed  they  aro  not  beforo  the  court    Ibid, 

JURY,  AND  TRIAL  BY  JURY. 

When  tiie  intention  with  which  an  act  is  done  becomes  the  subject  of  in- 
quiry, it  belongs  exclusively  to  the  jury  to  decide.  Whatever  is  done 
in  fraud  of  bw,  is  done  in  viobtion  of  it.    Lee  v.  Lee.    44. 

LANDS,  AND  LAND  TITLES. 

1.  The  following  entry  of  lands  in  Kentucky  is  invalid.  <*  Ma^  ,10th,  1780, 
Reuben  Garnett  enters  one  thousand  one  hundred  and  sixty-four  and 


776  INDEX. 

LANDS,  AND  LAND  TITLES. 

two-thirds  aerei,  upon  a  tiMsoiy  wamot«  on  the  leTtiitb  big  ftik, 
aboQt  thirty  miles  below  Biyant's  statioD,  that  eomes  in  on  the  aoith 
side  of  North  Elkboni,  near  the  month  of  said  creek*  and  mnnfaig  upon 
both  sides  thereof  for  quantity."  It  b  a  well  settled  prindple,  that  if 
the  essential  call  of  an  entry  be  uncertain  as  to  the  land  coveted  by 
the  warrant,  and  there  are  no  other  calls  which  control  the  special 
call,  the  entry  cannot  be  sustained.  In  the  case  under  coDsMenHea, 
4hcre  are  no  calls  in  the  entry  whiqh  control  the  call  for  the  **  serenth 
big  fork,**  and  that  this  cad  would  better  suit  a  location  at  the  mouth  of 
M'Cpnnell's  than  at  Lecompt's  ran,  has  been  shown  by  the  frets  hi  fbe 
case.    This  uncertainty  is  Atal  to  the  complainant's  entry.    OanuU 

2.  To  constitute  a  valid  entry,  the  objects  called  for  must  be  known  to  the  pub- 
lic at  the  lime  it  was  made,  and  the  calls  must  beso  eartain  as  to  enable 
the  holder  of  a  warrant  to  locate  the  vacant  knd  a^ohibig.  It  is  not 
necessary  that  all  the  objects  called  for  shall  be  known  to  the  pubHc, 
but  some  one  or  more  leading  calls  must  be  thus  known*  eo  that  an  in- 
quirer, with  reasonable  diligence,  may  find  the  land  ceveied  fay  the 
warrant.    Ibid, 

&  If  an  object  called  for  in  an  entry  is  well  known  by  two  names,  eo  that  it 
can  be  found  by  a  call  for  either,  such  a  call  will  support  the  entry. 
Ibid. 

4.  Some  of  the  witnesses  say,  that  being  at  Bryant's  station,  with  the  calla 
of  Oamett's  entry  to  direct  them,  they  eoukl  have  found  bis  land  en 
Lecompt's  run,  without  difficulty.  If  this  were  correct,  the  entry  moat 
be  sustained,  for  it  Is  the  test  by  which  a  valid  entry  b  known.    Ibid. 

6.  If  the  comphdnants  dearly  sustain  their  entry  by  proof,  dieir  equity  b 
made  out,  and  Ihey  may  well  ask  the  aid  of  a  conrt  of  chancery  to  put 
them  in  posMsiion  of  their  rights.  But,  if  their  equity  be  deobtfU,  if 
the  scale  be  nearly  babneed,  if  it  do  not  preponderate  In  fovour  of  the 
complainants,  tliey  must  biL    Ibid, 

LEX  LOCI  AND  LEX  FORI. 

1.  The  general  principle  adopted  by  civilised  nations  b,  that  tlie  natve, 

validity  and  interpretatton  of  contracti,  are  to  be  governed  by  the  bws 
of  the  country  where  the  contracti  are  made,  or  are  to  be  performed. 
But  the  remedies  are  to  be  governed  by  the  laws  of  the  country  where 
the  suit  b  brought ;  or,  as  it  b  eompendiously  eipresMd,  by  the  lex 
fori.  No  one  will  pretend,  that  because  an  action  of  covenant  will  lie 
In  Kentucky,  on  an  unsealed  contract  made  hi  that  state,  therefore  a 
like  action  will  He  in  another  stale,  where  covenant  can  be  brought  only 
on  a  contract  under  seal.  Bank  of  Ike  United  8iaU$  v.  ilemially. 
861. 

2.  It  b  an  appropriate  part  of  the  remedy  which  every  state  praeeribes  to 
ib  own  tribunals,  hi  the  same  manner  in  which  it  prescribes  the  times 
within  which  all  sulb  must  be  brought,  llie  nature,  vaHdily  and  hites- 
pretation  of  the  contract,  may  be  admitted  to  be  tlie  same  in  ether 
states  ;  but  tbe  mode  by  which  the  remedy  b  to  be  pursued,  and  the  tlBM 
within  which  it  b  to  be  broogh t,  may  easentially  dlfler.  The  remedy  on 
a  contract  made  out  of  the  *  state,  by  a  suit  in  Virghila,  miwt  be  sov^ 
wilhiD  the  time,  and  in  the  mode,  and  according  to  the  descriptive  dia- 
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.  .ractera  of  the  iostrumeDt,  known  -to  ihe  la??!  of  Virginia ;  tod  not  by 
the  deicription  and  characten  of  It,  preaehted  in  another  state.  Ibid, 
S,  An  liiitranient  may  be  negotiable  in  one  atate,  which  yet  may  l>e  incapa- 
ble of  negotiability  by  Ihe  lawa  of  aootbet  state;  and  the  remedy  most 
be  in  the  courts  of  the  latter  on  sacb-inatramenty  according  to  its  own 
laws.  Ibid, 
4.  Contract. 

UABiLrry  OF  the  united  states  for  costs. 

United  states  ▼.  Minggold.    160. 

LIEN. 

1.  Mortgagor  and  Mortgagee. 

2.  It  is  understood  to  be  settled  In  Virginia,  that  no  Judgment  against  the 

eseentors  can  bind  the  heirs,  or  in. any  manner  affect  them.  It  could 
liot  be  giren  in  evidenee  against  them.  Deneaic  r.  Stump's  JSceoi* 
tors.    62&. 

LIMITATION  OF  ACTIONS. 

1.  The  eighth  section  of  the  statute  of  Hmiiations  of  Pennsylvania,  fiiesthe 
limitation  of  twenty*one  yeara  as  taking  a{ifay  the  right  of  enliy  on 
lands :  and  the  ninth  section  provides,  th%f  if  any  person  or  persons, 
having  such  right  or  tltloi  be  of  ahaU  be,  at  the  time  such  right  or  titlf^ 
first  descended  or  acciued,  within  the  age  of  tweniy-enA  years,  femes 
covert,  dec,  then  such  person  or  peieooi,  and  the.  heir  or  heirs  of  such 
person  or  persons  shall  and  may,  notwiifastanding  the  said  twenty-one 
years  be  esplied,  bring  Us  or  their  action,  or  make  his  or  their  .entry,  fce., 
witbm  ten  years  aAer  attaining  foil  age,  fcc.«  The  defendant  in  error 
was  bore  in  1791,  and  was  twenty-one*  yesrs  of  age  hi  1812.  An  inter- 
est in  tbe  property,  fbr  wblth  this  ejectment  was  brought,  deseended 
to  her  in  17119.  The  title  of  the  plaintiff , in  error  oommeneed  on  the 
ISib  April  1896,  under  deeds  adverse  to  the  title  of  the  defsndant  hi 
enor,  and  all  othem  holding  possession  of  the  property  «nder  the  same. 
On  (he  IStli  Apiti  1826,  twenty-one  yenrs  prescriM'  by  the  statute  of 
liosltations  for  a  right  of  eptry  against  herpossesiion*  ezphed ;  and  the 
bar  waa  complete  at  that  tiase,  as  more  than  ten  years  bad  run  from  the 
time  the  defendant  In  error  beoime  of  foil  age.  Thla  suit  wae  net 
commenced  mtU  Ifay  1899.  0r^g|g  v.  Th^  Xssese  ^  Asyre  ofui 
WVe.    244. 

9.  PloM  and  Pleading. 

8.  Cbencery  and  Chancery  Practice. 

4.  By  the  Revieed  Coder  of  Virginia  it  Is  enaeled^  that  *•  judgOMBCa  iD-eny 
court  of  record  within  this  commonwealth  where  czeeiltion  hath  not 
issued^  maybe  Avived'by  scire  ikcias  or  an  actiOL^f  4f bt,  hrn<>9l't 
theiepn  within  ten  yeaia  next  after  the  date  of  aneh  Judgment,  and  net 
after."  The  proeeedings  In  this  case  were  a  scire  faeias,  on  a  Judgment 
against  the  testator,  against  his  ezecutrhc,  and  an  eiecntion  en  the 
iudgmentretodered  against  her  on  that  acire  facias.  By  the  Court:  I1ie 
vrrit  of  sdre  facias  is  no  mere  an  execution  than  an  action  of  debt  would 
have  been ;  and  the  execution  which  was  isftucd  on  the  judgment 
VOL.  VIII. — 4  X 
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agiinst  the  executrix,  is  not  an  eieentioo  on  the  jadgment  agaioft 
Geoige  Deneale.  DeneaU  y.  Stump*$  Extevtors.  628. 
6#  It  if  andetf  tood  to  be  settled  in  Virginia,  that  no  judgment  against  the 
ozecntora  can  bioA  the  heirs,  or  in  any  manner  affect  them.  It  could 
not  1>e  given  in  evidence  against  them.  IhUL ' 
6.  If  the  defence  set  up  by  the  defendants  iathe  district  coart  liad  rested  on 
the  presumption  of  payment,  the  scire  facias  ai^inst  the  execntor  fpoold 
undoubtedly  have  accounted  for  tlie  delay,  and  have  rebutted  tluit  pre- 
•umption :  but  the  statute  creates  a  positive  bar  to  proceeding  on  any 
judgment  on  which  execution  has  not  issued,  unless  die  platntifflwings 
himself  within  one  of  the  exceptions  of  the  act.  Proctedings  against 
the  personal  representative.  Is  not  one  of  these  exceptiodf.    IHd. 

MANDAMUS. 

1.  Tlie  district  judge  of  I^ooisiana  refused  to  sign  the  record  of  a  judgment 
fondersd  in  a  case  by  Ids  predecessor  in  office.  BytlwIawofLonisiaBa, 
and  the  rule  adopted  by  the  district  court,  the  judgment,  without  the 
signature  of  the  judge,  cannot  be  enforced.  It  is  not  a  final  judgment, 
on  which  a  writ  of  error  may  issue,  for  its  reversal.  Without  the  action 
of  the  judge  the  plaintiA  can  take  no  atep  hi  the  csne.  Tbej  can 
neither  isoue  execution  on  the  judgment,  ndr  reverse  tiie  proceodngs 
by  writ  of  error.  On  a  motion  fpr  a  mandamus,  tiie  court  held :  The 
district  judge  is  mistaken  In  suppoeing  that  no  one  bat  tBe  jddgn  who 
renders  the  judgment,  can  grant  a  new  triaL  H<a,  u  the  soceeoaor  of 
hii  predecessor,  can  exercise  the  aame  powers,  and  lias  a  ligfat  to  act 
on  every  ease  that  remahM  undedded  upon  the  docket,  as  firily  oe  his 
pradeceesor  couM  have  done.  The  court  ranataia  tiie  same,  and  the 
change  of  tlie  incumbents  cannot  and  ought  not,  in  any  oMpect,  to  hi- 
Jure  the  rights  of  litigant  parties.  The  judgment  may  be  erroneous,  bnt 
this  Is  no  reason  why  the  judge  should  not  sign  ft.  Until  his  aignatare 
be  affixed  to  the  judgment,  no  procehdinga  can  be  had  for  its  reversal 
He  has,  therefore,  no  right  to  withhold  his  signature,  where,  in  the 
exercise  of  his  discretion,  he  does  not  set  aside  the  judgment  The 
court,  therefore,  directed,  that  a  writ  of  mandamna  be  Issued,  direcliiig 
the  district  judge  to  sign  the  judgment.  Life  wfd  Fin  AMiwwice 
Chn^^any  ofM^JTork  v.  Wihon*n  Htirs.    291. 

9.  On  a  mandamus  a  superior  court  will  never  direct  In  what  manner  the 
dlacretion  of  an  Inferior  tribunal  ahall  be  exerdaed,  but  they  wiO,  in  a 
proper  caae,  require  an  inferior  court  to  decide.  But,  so  fiu  as  it  regards  • 
the  case  under  consideration,  the  signature  of  the  judge  waa  not  a  mat- 
ter of  diacretion.  It  followed  as  a  neceasary  conaequence  of  the  judg- 
ment,  unless  the  judgment  had  been  set  aside  by  a  new  trial.  The  act 
of  signing  tbe  judgment  ia  a  minbterial  and  not  a  judicial  act.  On  the 
allowance  of  a  writ  of  error,  a  judge  is  required  to  aign  a  citation  to  tbe 
defendant  In  error ;  he  is  required,  In  other  cases,  to  do  acta  which  are 
not  strictly  judicial.    IkUL 

S.  The  writ  of  mandamus  Is  subject  to  the  legal  and  equitable  diacretion  of 
the  court,  and  it  ought  not  to  be  issued  in  cases  of  doubtful  right  Bu  t 
it  is  the  only  adequate  mode  of  relief,  where  an  inferior  tribunal  refoaea 
to  act  upon  a  subject  brought  properiy  before  it    /M. 

4.  Motion  for  an  attachment  against  the  judge  of  tho  northern  district  o 
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New  York,  for  a  Gontempt  of  thif  court,  io  reTusing  to  obey  Its  mtiida- 
inuB,  directing  him  to  rdnetate  certain  enitf  wbich  had  been  dlsmiised 
from  the  docket  of  that  court,  and. to  proceed  to  adjudicate  them  aecord- 
iug  to  law.  The  moiion  also  asked  for  a  rule  toshoir  canse  #hy  a  man- 
damus should  not  issue  to  the  district  judge.  By  the  court:  A  Judge 
must  exercise  hjs  discretion  in  those  intermediate  >  proceedings  which 
take  place  between  the*  institution  and  trial  of  a  suit ;  and  if  in  the  per- 
Ibrmance  of  this  duty  he  aets  oppressively,  it  is  not  to  this  court  that 
application  la  to  be  made .  E9  parte  Martha  Brad$ireet.  688, 
H.  A  mandamus,  or  a  rule  to  show  cause  why  a  maAdamus  ehould  not  issue, 
is  asked  in  the  case  in  which  a  verdict  has  been  given,  for  the  purpose 
of  ordering- th^  Judge  to  enter  up  judj^ent  upon  the  verdict.  The 
affidavit  itself  shows  that  Judgment  is  suspended  for  the  purpose  of  con- 
sidering a  motion  which  ba^  been  *made  for  a  new  trial.  The  verdict 
WAS  given  at  the .  last  tenUi'  and  we  understand  it  is  not  unusual  In 
the  state  of  New  Yorli  tor  a  Judge  to  holda  motioQ  for  &  new  trial 
under  advisement  till  the  succeeding  term.  There  is  then  nothinig  ex- 
traordinaiy  in  the  fact,  that  the  Judge  shouki  take  time  till  Che  next  term 
to  decide  on  the  motion  for  a  new  trial.  This  court  entertains  no  doubt 
of  his  power  to  grant  it.    iUA 

MANDATE. 

1.  IkmU  V.  PaekarA.    812. 

3.  Proceedings  of  State  Conrts, 

MARSHAL  OF  THS  DISTRICT  OF  COLUMBIA. 

1.  The  marshal  of  the  District  of  Columbia,  upon  the  settlement  of  his  ac- 

tounts  at  the  treasury,  claimed  an  allowance  and  credit  by  the  United 
States,  for  the  sum  of  one  ibousand  one  hundred  and  eleven  dollars  and 
two. cents,  being  the  amount  of  his  poundage  fees  on  a  capias  ad  satis* 
faciendum,  against  John  Gates,  at  the  suit  of  the  United  Sutes,  and 
upon  which  Gates  was  arrested  by  the  defendant,,  as  marshal,  and  com- 
mitted to  jatt,  and  aftertirards  discharged  by  order  of  the  United  States. 
United  States  v.  Ringgold,    160. 

2.  Admit  (ii)|;  the  defendant  in  an  execution  to  be  liable  for  poundage.  If  the 

plaintiff  releases  or  discharges  him,  and  thereby  deprives  the  marshal  of 
all  lecourse  to  the  defendant,  there  can  be  no  doubt  that  the  plahitiff 
would  thereby  make  himself  responsible  for  the  poundage.  Jlrid. 
8.  By  the  statutes  of  Maryland,  relative  to  poundage  fees,'  in  force  in  the 
county  of  Washington,  in  the  District  of  Columbia*  the  marshal  is  enti- 
tled to  poundage  on  ao  execution  executed,  and  they  fix  the  rate  of 
allowance :  those  statutes  do  not  designate  which  of  the  parties  shall 
pay  the  poundage.    Ibid, 

4,  It  is  undoubtedly  a  general  rule,  that  no  eourt  can  give  a  di.'ect  Judgment 

against  the  United  States  for  costs,  in  a  suit  to  which  they  are  a  party, 
either  on  behalf  of  any  suitor,  or  any  officer  of  the  government.  But  it 
by  no  means  TqIIows,  from,  this,  that  they  are  not  liable  for  their  own 
costs.  •  No  direct  suit  can  l>e  maintaloei4  ^;*liMt  the  United  States. 
But  when  an  action  is  brought  by  the  United  States,  to  recover  money 
loathe  hands  of «  party,  who  has  » legal  claim  against  tfaMD  for  costs; 
it  would  be  a  very  rigid  principle,  to  deny  to  Urn  (he  tight  of  setting  up 
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•uch  eliiiii  in  a  court  of  juttlee,  tnd  turn  bim  round  to  an  an^citioa 
to  congroit.  If  the  ri|(bt  of  the  perty  if  fixed  by  the  exietbig  lew,  tbeae 
can  be  no  neeetaiiy  for  an  applicatioo  to  congrew,  eieept  Jbr  tlM  pur- 
pose of  remedy.  And  no  sucb  neceadty  can  eiitt,  when  tfaie  right  can 
properly  be  act  up  by  way  of  defence  to  a  auit  by  the  United  Statea. 
Jbid, 
6.  The  dlacbarge,  in  tbia  caae,  ia  abaolot»and  Qncondilloiial ;  and  the  mm^ 
aba!  bad  no  authority  to  hold  the  defendant  in  cualody  afterwarda. 
Admltthig  Oatea  to  have  been  liable  for  theae  poundage  feee»  the  anr* 
abal*8  power  or  right  to  conpel  payment  from  biffl»  waa  taken  away  by 
authority  of  the  United  Statea,  the  plaintiff  in  the  auit.  And  the  right 
of  the  maialial  to  ctaim  hia  poundage  feea  from  tliem»  ia  tliereby  clearly 
eiUbilabed.    IM. 

MORTGAGOR  AND  MORTGAGEE. 

A  mortgage  waa  executed  and  recorded  in  1909»  and  the  iMrtg^gee  lock 
no  roeasurea  to  enforce  tbe  payment  of  the  money  due  upon  it  until 
1821.  In  tbe  mean  time  tbe  property  mortgaged  waa  aold  by  tbe  BMrt* 
gagor,  the  mortgagee  having  given  no  notice  to  tbe  pwchaaer  of  hia 
lieu.  By  the  court :  If  the  mortgagee  never  did  amett  any  chum,  or 
Intimate  Its  eiistence  to  tbe  purcbaaer  or  lier  fiicnda,  be  waa  not  re* 
atrained  from  doiug  ao  by  having  releaaed  it.  But  the  mortgage  deed 
was  recorded,  and  tbia  ia  considered  in  law  aa  notice  to  all  tbe  world, 
and  dispenses  with  tbe  necessity  of  personal  notke  to  purebaaeia.  .V 
deed  cannot  with  any  propriety  be  aald  to  be  concealed,  which  ia  placed 
upon  the  public  record,  aa  required  by  law ;  nor  can  a  previous  convey- 
ance and  delivery  of  tbe  title  deeda  to  a  purcbaaer,  be  juatly  denomi- 
nated colhiaion,  becauae  a  aubaequeni  ineumbrance  ia  taken  on  tbe  aasae 
property.  Common  prudence  would  haVia  directed  tbe  purcbaaer  to 
search  the  records  of  tbe  county,  before  ahe  paid  tbe  porcbaae  asonej. 
Had  ahe  done  so,  abe  trould  bale  found  tbe  deed  on  record.  It  ia  not 
in  proof  that  be  baa.  done  any  act  to  deceive  or  mialead  her.  He  haa 
been  merely  dlent  reapecting  a  deed  which  waa  recorded  aa  tbe  law- 
direcU.    Dick  et  oi.  v.  Bakh  et  al,    8Q. 

NEW  TRIAL. 

A  motion  for  a  new  trial  is  alwaya  addraised  to,  the  discretion  of  tbe  court, 
and  tbia  court  will  not  control  tbe  exerdae  of  tliat  discretion  by  a  dr^ 
cuit  court,  either  by  a  writ  of  mandamua  or  on  a  certificate  of  divistoo 
between  tbe  Judges.  Life  mnd  Fife  huwamee  Compmtiy  qf  JVte 
ForJk  V.  The  Heire  ofJiUMem  fPUe&n.    291. 

PARTNER,  AND  PARTNERSHIP. 

1.  Tbe  priority  of  the  United  Statea  doea  not  extend  ao  aa  tot  ako  tbe  pro- 

perty of  a  partner  from  partoerablp  eflecti,  to  pay  a  aeparate  debt,  due 
by  such  partner  to  tbe  United  Sutea,  when  the  partnership  effecta  are 
not  sufficient  to  satisfy  tbe  creditora  of  the  partnerablp.  OtftUed  SUiee 
V.  Haek  et  al.    271. 

2.  It  la  a  rule  too  well  aettled  to  be  now  called  in  qoeatlon,  that  the  kHeteat 

of  each  partner  In  the  partnership  property,  ia  bla  abara^in  the  auiphia. 
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After  the  partneiship  debu  $n  paid;  and  that  turplua  only  U  liable  for 
the  aeparate  debts  of  aach  partDer.    JbUL 
Z,  Censtractioo  of  articles  of  co-partnership,  as  they  related  to  th^  expenses 
of  the  co-partners.     WUhera  ?.  Withers.    866. 

PLEAS,  AND  PLEADING. 

1/ Action  of  debt  brought  by  the  Bank  of  the  United  States  i^on  a  promis- 
sory note  made  in  the  stale  of  Kentucky,  dated  the  28th  of  Jone  1822, 
whereby,  sixty  days  after  date,  Campbell,  Vaught  8c  Co.  as  principals, 
and  David  Campbell,  Stesles,  and  Donnelly  the  defendant,  as  sureties, 
promised  to  pay,  jointly  and  severally,  to  the  order  of  the  president, 
directors  and  company  of  the  Bank  of  the  United  States,  twelve  thou- 
sand eight  hundred  and  seventy-seven  dollan,  negotiable  and  payable 
at  the/  office  of  discount  and  deposit  of  the  said  bank  at  Louisville, 
Kentifcky,  value  received,  with  Interest  thereon,  at  the  rate  of  six  per 
centum  per  annum  thereafler,  if  not  pai<f  at  maturity.  The  declaration 
contained  five  counts.  The  fourth  count  stated,  that  tlie  principal  and 
sureties  **made  th^lr  other  note  in  writtog,'*  8m.,  and  thereby  pro- 
mised, 8ic.  (following  the  Isnguage  of  the  note),  and  then  proceeded  to 
aver  **  that  the  said  note  in  writing,  so  as  aforesaid  made,  at,  8tc.,  was, 
and  is  a  writing  without  seal,  stipulating  for  the  payment  of  money  i 
and  that  the  sTme,  by  the  law  of  Kentucky,  entitled  an  act,  8cc  (recit- 
ing the  title  and  annexing  the  eoaetfaig  clause),  is  placed  upon  the  same 
fooling  with  sealed'  writings,  containing  the  same  stipulations,  receiv- 
ing the  same  consideration  hi  all  courts  of  Justice,  and,  to  all  intents 
and  pnrposee,  haying  the  same  force  and  'effect  as  a  writing  under 
seal  ;**  and  then  concluded  with  the  usual  assignment  of  the  breach,  by 
non-payment  of  the  note.  The  fifth  count  differed  from  the  fourth 
piindpelly  in  alleging,  *«1fiht  t^  prindpels  and  sucetiep,  By  their  cer- 
tain Wilting  obligatory,  duly  eaniciAed  if  ihitn  wiUiout  a  seel,  bearing 
date/ 8U:,  and  here  shown  to  the  court,  did  promise,  8cc.;*'  uid  con- 
tained a  like  averment  with  the  fourth,  of  the  force  and  effect  of  such 
an  Instrument  by  the  laws  of  Kentucky.  The  defendant  demurred 
generally  to  tbe.foorth  and  fifth  counts ;  and  the  district  court  sustained 
the  denturreiSp  By  the  court:  The  fourth  and  fifth  cdunts  are,  upon 
general  demurrer,  good ;  and  the  Judgment  of  the  couK  below,  as 
to  them,  was  erroneous  Tliey  set  out  a  good  and  sufllclent  cause  of ' 
actiop,  in  <lne  form  «f  law ;  and  ine  averment  that  the  contract  was 
aaade  in  Kentacky,  and  fhat,  by  the  laws  of  that  state,  it  has  the  ibree 
and  efleet.of  a  sealed  fautrument,  noes  not  vitiate  the  general  structure 
of  those  counts,  founding  a  right  of  action  on  thenote  set  forth  thereon. 
At  most,  they  are  surplusage ;  and  if  they  4o  not  add  to,  they  do  not 
impair  the  legal  UabMlty  of  Uie  defOkidant,  as  asserted  In  die  other  parts 
of  those  coonto.  Bakk  tfih»  UnUed  fifnies  v.  DMwialfy.  861. 
2.  Aecordhig  to  the  laws  of  Viigittia,  the  defendant  had  a  right  to  plead  as 
many  several  matters,  whether  of  law  or  fact,  as  he  ihould  deem  neces- 
sary for  hto  defence,  and  he  pleaded  **  nH  debet"  to  the  three  first  counts 
of  the  declaration,  on  which  issue  was  Jofaied.  The  defendant  also  pleaded 
the  statutes  of  limitation  of  Virgmia  to  the  odier  counts.  The.court 
held  Ihe  plea  of  the  statute  of  lUhltations  a  good  .bar  te  all  the  counts, 
and  gave  judgment  hi  favour  of  the  defendant.  The  statute  of  limitations 
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of  Virgioia,  providts  that  all  actions  of  debt,  grounded  apoD  m$  kndl^g 
or  contract,  withoal  a pecialty,  aball  be  commenced  and  aoad  iritUn  fitn 
yeara,  neit  after  the  cadae  of  aocb  action  or  anch  oolt»  and  nol  allar. 
The  act  of  KenCacky  of  the  4th  of  Februaiy  1812,  proaidea,  «<  Ibat  all 
writings  hereafter  executed  without  a  seal  or  aeali,  stipnlating  fiit  the 
payment  of  money  or  property,  or  for  the  perfonnance  of  any  act,  Mf 
or  dutiea,  ahail  be  placed  upon  the  same  fooling  with  aealed  wiitinga, 
conuining  the  like  atipolations,  reeeiTingthe  aame  oonaideratioB  in  all 
courts  of  justice,  and  to  all  intents  and  puipoaee  having  the  same  fbico 
and  effect,  and  upon  which  the  aame  apedea  of  action  may  be  foondod, 
aa  if  aealed."  Hekl,  that  the  statute  of  Umitationaof  Vlfghiin,  prednd- 
ed  the  pUintiff's  recoyeiy  in  the  court  where  the  action  waainatitnlad ; 
the  atatute  pleaded,  the  atatnteof  Kentucky,  not  bdng  available  in  Vis- 
ginia.  As  the  contract  upon  which  the  oiig^  aolt  was  biougiit,  waa 
made  in  Kentucky,  and  is  sought  to  be  enforced  in  ttm  state  of  Yir- 
gtnia,  the  decision  of  the  case  in  iavouir  of  the  defendant,  upon  the  plaa 
of  the  statute  of  limitations^  will  operate  as  a  bar  to  a  aubaequent  suit  fai 
the  aame  atate ;  but  not  necessarily  as  an  estinguiahmeiit  of  the  conlacc 
elsewhere,  and  eapecially  in  Kentucky.    Ibid. 

PRACTICE. 

.  1.  In  cases  where  constitutional  questions  are  inrolved,  unleaa  Canr  Ju^gea 
of  the  court  concur  in  opinion,  thus  making  the  dedrion  that  of  a  ma- 
jority of  the  whole  court,  it  is  not  the  piactice  of  the  eonit  to  deirer 
any  judgment,  except  in  caaes  of  absolute  necessity.  JBri$eoe  ef  aL  r. 
The  ComnumweaUh  's,  Bank  qf  Kentucky,  118.  CSfy  qfJSIh»  Fnk 
y.JHtZn.  120. 
2.  Four  judges  not  haviug  concurred  in  opinion  aa  to  the  constitntSonal 
questions  argued  in  these  cases,  the  court  directed  that  the  caaee  ahaD 
be  re-argued  at  the  next  term.    Ibid, 

5.  A  party  may,  after  an  appeal  has  been  diacussed  for  informality,  if  within 

five  years,  bring  up~  the  case  sgain.  YeaUmetaLr^LaumeiaL  128. 
4.  The  pfaintiffs  united  severally  io  a  suit,  claiming  the  return  of  money  paid 
by  them  on  distinct  promissory  notes  given  to  the  defendants,  lliey 
are  several  contracts,  having  no  connexion  with  each  othir.  Tbeae 
parties  cannot  join  their  claims  in  the  same  bill.    Ibid, 

6.  Several  creditors  may  not  unite  in  a  suit  to  attach  the  effects  of  an  ab- 

sent debtor.  They  may  file  their  separate  daims,  and  be  allowed  pay- 
ment out  of  the  same  fund,  but  they  cannot  mute  in  the  aame  original 
MIL    Jbid. 

6.  Hie  caption  of  the  bill  was  io  the  followhig  terms :  "  Thomas  Jadaon,  a 

citixen  of  the  state  of  Virginia,  William  Goodwin  Jackson  and  Maiin 
Congreve  Jackson,  dtixens  of  Virginia}  in&nts,  by  their  fiUlier  and  next 
friend,  the  said  Thomas  Jackson  y.  The  Reverend  William  JB.  Ashtoo, 
a  citizen  of  the  state  of  Pennsylvania.  In  equity/'  In  the  body  of  the 
bfll  it  is  stated  that  «<  the  defendant  ia  of  Philaddphia.*'  By  the  court : 
The  title  or  caption  of  the  bill,  is  no  part  of  the  bill,  and  doea  not  le* 
move  the  objection  to  the  defecta  in  the  pleadhiga.  The  bill  and  pro* 
ceedings  should  state  the  citixenship  of  the'partiea,  to  give  the  court 
juiiadiction  of  the  case.    Jackson  eidLv,  Jhhtan.    148. 

7.  The  only  difficulty  which  could  arise  to  the  dIamiaBd  of  the  biU,  piesenta 
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ItMlf  opon  the  ttatemeDt,  <«  thtt  the  defeiMlint  is  of  PbilidelpUa/'  If 
this  were  a  pew  question,  the  court  might  decide  otherwise ;  but  the 
dedsione  of  the  court,  in  cases  which  Jiave  heretofore  been  before  It, 
have  beeo  express  upou  the  poiot.    Ibid. 

8.  On  the  opening  of  the  record  for  the  argument  of  this  case,  it  was  found 

that  the  sum  in  controversy  was  less  than  the  amount  which,  according 
to  the  act  of  congress,  authorises  a  writ  of  error,  except  on  a  special 
allocatur,  from  the  ci.rcnit  court  of  the  District  of  Columbia  to  this 
court  The  provisions  of  the  law  permit  writs  of  error  to  be  sued  out 
without  such  allocatur,  when  the  sum  in  controversy  amounts  to  one 
thousand  dollars,  and  upwards.     VhiUd  States  v.  Ringgold.    150. 

9.  On  the  applicadon  of  the  counsel,  stating,  the  questions  In  the  case  were 

of  great  public  importance,  and  were  required  to  be  determined,  in  order 
to  the  final  settlement  of  other  accounts  in  which  the  same  principles 
were  involved ;  the  court  gave  the  special  allocatur.    Ilnd, 

10.  The  declaiation  m  ejectment  was  dated  on  the  23d  of  May  1881*,  and 
the  Judgment  was  rendered  on  the  14th  of  January  1882.  The  plaintiff 
in  ejectment  counted  on 'a  demise  made  by  Amos  Binney,  on  the  Ist 
day  of  January  1828.  Hia  title,  as  shown  in  the  abstract,  commenced 
on  the  17th  of  May  1828,  which  Is  subsequent  to  the  demise  on  which 
the  phuntiff  counted.  The  court  held,  that  although  the  demise  is  a 
fiction,  the  plaintiff  must  count  on  one,  which,  if  real,  would  support 
his  action.  The  counsel  for  the  defendants  insisted,  that,  if  the  caose 
could  not  be  decided  on  Its  supposed  rdal  merits,  it  ought  to  be  remand- 
ed to  the  circuit  court,  for  the  purpose  of  receiving  such  modifications 
as  will  bring  before  this  court  those  questions  of  law  on  which  the 
fights  of  the  parties  depend.  By  the  court :  Where  error  exists  In  the 
proceedings  of  the  circuit  court,  which  will  justify  a  reversal  of  its , 
judgment,  this  court  may  send  back  the  cause,  with  such  instructions  as 
the  justice  of  the  case  may  require.  But  if,  in  point  of  law,  the  judg- 
ment ought  to  be  affirmed,  it  is  the  duty  of  this  court  to  affirm  it.  This 
court  cannot,  with  propriety,  reverse  a  decision  which  conforms  to  law, 
and  remand  a  cause  for  further  proceedings.  Xessee  of  Binney  ▼.  Ilie 
Chesapeake  and  Ohio  Canal  Company,    214. 

11.  In  the  circuit  court  of  Alexandria,  in  1817,  several  suits  were  brought 

against  sundry  individuals,  who  had  associated  to  form  a  bank,  called 
the  Merchants'  Bank  of  Alexandria..  'The.pinceedings  were  regularly 
carried  on  in  one  of  them,  brought  by  Romulus  Riggs ;  and  a  decree 
was  pronounced  by  the  cottrt,  from  which  the  defendants  appealed. 
On  a  hearing,  the  decree  was  reversed  and  the  cause  remanded  for  fur- 
ther prdteedings,  in  conformity  with  certam  principles  prescribed  in  the 
decree  of  reversal.  It  appears,  that  deereee  were  pronounced  in  all  the 
causes,  though  regular  proceedings  were  had  eAly  in  .the  eaise  of  Rom- 
ttltts  Riggs,.  Appeals  were  entered  in  these  cases  from  the  decree  of 
the  court  Under  such  circumstances,  the  court  can  only  reverse  the 
decree  in  each  case  for  want  of  a  bill.  MandeoiUe  et  al  w.  Burt  et  al\ 
2S6. 

12.  The  whole  Uumness  appearing  t9  have  been  conducted  in  the  confidence 
that  the  pleadings  in  the  case  of  Romulus'  Riggs  could  be  introduced 
Intp  the  other  causes,  the  cases  were  remanded  to  the  circuit  court. 
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with  direetioDf  to  allow  bills  to  be  filed,  and  to  proceed  Ibeieon  eeeeid- 
ing  to  liw*  Ibid. 
18k  The  distiict  judge  of  Louisiana  refused  to  sigo  the  ncocd  of  a  jndgoieiil 
reodered  in  a  case»  by  his  predecessor  in  office.  By  the  law  of  Louid- 
ana,  and  the  rule  adopted  by  the  district  court,  the  judgment,  wittioat 
the  signature  of  the  judge,  cannot  be  enforced,  It  is  not  a  final  judg« 
ment  on  which  a  writ  of  error  may  issue,  for  its  reveisal.  Without  the 
action  of  the  judge  the  plaintiA  can  take  no  st^  in  the  case.  Thej 
can  neither  issue  execution  on  the  judgment,  nor  reverse  the  proceed- 
ings by  wilt  of  error.  .  Ltft  and  Fire  Inturanu  OMNpony  rf^fkw 
York  ▼.  The  Heirs  of^NUKolae  WUeon.  891^ 
14.  On  a  motion  for  a  mandamus,  the  court  held :  The  district  judge  ie  nie- 
taken  in  supposing  that  no  one  but  the  judge  who  rendeis  the  judgment, 
can  grant  a  new  trial.  He,  as  the  successor  of  tils  predecessor,  can 
exercise  the  same  powers,  and  has  a  right  to  apt  on  every  case  that 
remains  undecided  upon  the  docket,  as  fully  as  his  predaeeseor  eoold 
have  done.  The  court  remains  the  same,  and  the  change  of  the  incoaa- 
bents  cannot  and  ought  -not,  in  any  respect,  to  injure  the  rights  of 
litigant  parties.  The  judgment  may  be  erroneous,  but  this  is  no  raesoa 
why  the  judge  should  not  sign  it.  Until  his  signature  be  affixed  to  the 
judgment,  no  proceedings  can  be  had  for  its  reversal.  Bp  has,  thetefiwe, 
no  right  to  withhold  his  signature,  where.  In  the  exercise  of  his  diecr»> 
tion,  he  does  not  set  aside  the  judgment  The  court,  therefore,  dl« 
rected,  that  a  writ  of  mandamus  be  issued*  directhig  the  district  judge 
to  sign  tlie  judgment.  Jbid, 
16.  On  a  mandamus  a  superior  court  will  never  direct  In  wfefat  manner  tiia 
discretion  of  an  inferior  tribunal  shall  be  exereised,  but  they  will,  in  a 
proper  case,  require  an  inferior  court  to  decide.  But,  so  far  as  it  regards 
the  case  under  considention,  the  signature  of  the  judge  was  not  a  mat- 
ter  of  discretion.  It  followed  as  a  necessary  consequence  of  the  judg- 
ment, unless  the  judgment  had  been  set  aside  by  a  new  trial.  The  act 
of  signing  the  judgment  Is  a  ministerial  and  not  a  judicial  act.  Oo  tiia 
allowance  of  a  writ  of  error,  a  judge  is  required  to  sign  s  citation  to  tiia 
defendant  in  error;  he  is  required,  in  other  cases,  to  do  acts  which  are 
not  strictly  judicial.    Ibid. 

16.  A  pamphlet' relating  to  a  cause  depending  in  the  court  was  sent  to  the 
judges  at  their  chamber  by  the  agent  of  one  of  the  parties,  without  tiia 
Imowledge  or  approbation  of  the  counsel  in  the  case.  The  preclica  of 
the  court  is  not  to  receive  or  examine  such  papers,  unless  tliey  have 
been  presented  in  court,  and  shown  to  the  opposite  counsel.  MUdM 
▼.  The  UhUed  8taU$.    807. 

17.  Proceedings  of  State  Courts. 

18.  Dams  v.  Packard  et  aL    812. 

19.  An  appeal  was  taken  at  the  December  term  1882  of  the  cirenit  court  for 
the  district  of  Colombia,  to  the  January  term  1883  of  tills  court ;  but 
the  appeal  was  not  entered  to  that  term,  but  was  entered  to  January 
term  1884.  The  case  being  called  for  argument,  tlie  defendant  asked 
fbr  a  continuance,  which  was  granted.    Brown  v.  Swann,    486. 

SO.  ConUnuance. 

8L  Dutiea  on  merchandize. 
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PRIOBITY  OF  THE  UNITED  STATES. 

Tbe  firiority  of  the  Uoited  States  does  not  extend  so  10  {0  take  the  pro- 
perty of  a  partner  from  partner»>hip  effects,  to  pay  •  separate  debt,  doe 
by  such  partner  to  the  United  States,  when  the  partnership  effecu  are 
not  aufflclent  to  satisfy  the  creditors  ef  the  partnerahlp.  Untied  SUUts 
▼.  Hadt  et  al.    271. 

PROCEEDINGS  OF  STATE  COURTS. 

At  a  former  term  of  this  court,  the  judgment  of  the  court  for  iho  correction 
of  errors  of  the  state  of  New  York,  was  reversed  in  this  case,  this  court 
being  of  opinion  that  Charles  A.  Davis  being  consul-general  of- the 
king  of  Saxony,  was  exempted  from  being  sued  ro  the  state  court,  and 
that  by  reaaoni  thereof,  the  judgment  rendered  against  him  by  the  court 
for  the  correction  of  errors  was  erroneous,  and  ordered  and  adjudged 
that  the  judgment  of  the  court  for  the  correction  of  errors  should  be« 
and  the  same  was  tl  ereby  reversed;  and  that  the  eause  Ix-  remanded 
to  the  court  for  the  correction  of  errots,  with  directions  to  ieooform  its 
judgment  to  this  opinion.    A  mandate  issued  hi  pursuance  of  this  judg- 
ment to  the  court  for  the  correction  of  errors,  and  that  court  declared 
and  adjudged,  **  that  a  consul-general  of  the  king  of  Saiooy  Is,  by  the 
constitution  and  laws  of  the  (United  Sutes,  exempt  from  being  sued  in 
•  state  court;"  and  that  court  further  adjudged  that  the  aupreme  court 
of  the  state  of  New  York,  from  which  court  thia  case  had  been  broufrht, 
by  a  writ  of  error,  to  the  court  of  errors  of  New  York,  is  a  court  Of  gene- 
ral common  law  Jurisdiction,  and  that  the  court  of  errors  has  no  power, 
jurisdiction  or  authority,  for  any  error  in  fact,  or  any  error  than  such  as 
appears  upen  the  face  of  the  record  of  the  proceedings  of  the  supreme 
court,  to^reverse  a  judgment  of  that  court;  that  no  other  error  can  be 
aaslgned  or  regarded  as  a  ground  of  reversal  of  the  judgment  of  said 
.supreme  court  than  such  as  appears  upon  the  record  of  the  proceedings 
of  the  said  court,  and  which  relates  to  questions  actually  before  thd 
justices  of  that  court  by  a  plea  to  its  jurisdiction  or  otherwise ;  and  that 
the  court  of  errors  is  not  authorized  to  notice  the  allegationa  of  Davis, 
assigned  for  error  in  that  court,  that  he  was  consul-general  of  the  king 
of  Saxony,  or  to  try  or  regard  said  allegation ;  and  there  being  no  error 
on  the  face  of  the  record  of  the  proceedings  of  the  supreme  court  of 
New  York,  the  defendant  in  error  was  entitled  to  a  judgment  of  affirm- 
ance according  to  the  laws  of  that  state,  any  matter  asMgned  for  error 
in  fact  to  the  contrary  notwithstanding.    The  court  of  errors  further 
declared,  that  for  any  error  in  the  Judgment  of  the  supreme  court  or  its 
proceedings,  assignable  for  error  in  fact,  the  party  aggrieved  by  such 
error  may  sue  out  a  writ  of  error  coram  vobis,  returnable  to  the  supreme 
court,  upon  which  the  plaintiff  may  assign  errors  In  fact ;  and  if  such 
fact  is  admitted  or  found  by  the  \*erdict  of  the  jury,  the  supreme  court 
may  revoke  their  judgment,  and  for  any  error  in  the  judgment  of  the 
supreme  court  upon  the  writ  of  error  coram  voblf,  the  eou.t  of  errors 
has  jurisdiction  upon  a  writ  of  error  to  the  supreme  court  to  review  the 
last  judgment.    The  defendafats  in  error  having,  upon  the  filing  of  the 
mandate  to  the  supreme  court,  spplied  to  the  court  of  errors  to  dismiss 
the  writ  of  error  to  the  supreme  court  of  that  state^  the  same  was 
quashed,  and  the  defendants  in  error  adjudged  to  recover  their  costs 
against  liie  plaintiff  io  error.    By  the  court:  If  the'Juriedietian  of  the 
TOL.  VIIX.— 4  T 
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court  for  the  correctioo  of  errors  doet  not,  according  to  the  la  w»  by  which 
the  judicial  aystem  of  New  Yorlc  is  organized,  enable  that  court  to  notice 
errors  in  fact  in  the  proceedings  of  the  supreme  court  not  apparent  on  the 
f^ce  of  the  record,  It  ia  difi&cuU  to  perceive  how  that  court  could  eonfonn 
i(»  judgment  to  that  of  this  court,  otherwise  than  by  quashing  its  wot  of- 
error  to  the  supreme  court.  The  judgment  of  the  court  of  erron  of  New 
Yoilc  was  affirmed.    Daota  ▼.  Packard  et  al.    812. 

RECORDING  OP  DEEDS. 

1.  The  acts  of  1715  and  1766  of  Maryland,  require  that  all  conveyances  of 

land  shall  be  enrolled  in  the  (ecorda  of  the  same  county  where  the  laod«» 
tenements  or  hereditaments  conveyed  by  such  deed  or  conveyance  do 
lie,  or  in  the  provincial  court,  as  the  case  may  be.  The  courts  of  Me* 
ryland  are  understood  to  have  decided,  that  copies  of  deeds  thus  eoroUed 
may  be  given  in  evidence.    Dick  et  al.  v.  Baleh  et  al,    80. 

2.  Copies  of  deeds  that  are  not  required  to  be  enrolled,  cannot  be  admitted 

in  evidence ;  but  deeds  of  bargain  and  sale  are,  by  the  laws  of  the  state, 
required  to  be  eqcoUed ;  and,  by  the  uniform  tenor  of  ihe  decisions  of 
the  courta  of  the  state,  exemplifications  of  recoids  of  deeds  of  bargain 
and  sale  are  as  good  and  competent  evidence  as  the  originals  themMlves. 
Jbid. 

RULES  OP  COURT, 

1.  The  twentieth  of  the  rules  made  by  this  court  at  February  term  1822. 

for  the  regulation  of  proceedings  in  the  circuit  courts  in  equity  causes, 
prescribes,  "  if  a  plea  or  demurrer  be  overruled,  no  other  plea  or  de- 
murrer shall  be  thereafter  received;  and  the  defendant  shall  proceed  to 
answer  the  plaintiff's  bill ;  and  if  he  fall  to  do  so  within  two  calendar 
months,  the  same,  or  so  much  (hereof  as  was  covered  by  the  plee  or 
demurrer,  may  be  taken  for  confessed,  and  the  matter  thereof  be  de- 
creed^ accordingly."    Bank  of  the  United  SlaCee  V.  White  tt  ah    262. 

2.  By  the  terms  of  this  rule,  no  service  of  any  copy  of  an  interlocutory  de- 

cree, taking  the  bill  pro  confesso,  is  necessary,  before  the  final  decree  ; 
and  therefore,  it  cannot  be  insisted  on  aa  a  matter  of  right,  or  fimiish  a 
proper  grouiid  for  a, bill  of  review.  If  the  circuit  court  should,  aa  mat- 
ter of  favour  and  discretion,  enlarge  the  time  for  an  answer,  or  require 
the  service  ,of  a  copy  before  (he  final  dec.ee ;  that  may  furnish  a  ground 
why  that  court  should  not  proceed  to  a  final  decree,  until  such  order 
was  complied  with.  But  any  omission  to  comply  with  it,  would  be  a 
mere  irregularity  in  its  practice  ;  and  if  the  court  should  afterwards  pro- 
ceed to  make  a  final  decree  without  it,  would  not  be  error  for  which  a 
bill  of  review  liea  ;  but  it  would  be  to  be  redressed,,  if  at  all,  by  an  onler 
to  set  aside  the  decree  (or  irrei^ularity,  while  the  court  retained  possess- 
ion and  power  over  the  decree  and  the  cause.  Ihid, 
8.  No  practice  of  (he  circuit  court,  inconsistent  with  the  rules  of  practice  es- 
tablblied  by  this  court  for  the  circuit  courts,  can  be  admissible  to  con- 
trol them.    Ibid, 

SALVAGE. 

1.  Admiimlty  and  Admiralty  Practice. 

2.  StraWm  w.,'Jann9  and  Braum.   4. 
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SEAMEN'S  WAGES. 

*  Seamen  have  a  Ken  prior  to  that  of  (he  holder  of  a  bottomry  bond  for  their 
WBjset ;  but  the  owners  are  also  personally  liable  for  such  wages ;  and 
if  the  bottomry  holder  ii  compelled  to  discharge  (bat  lien,  he  has  a  re- 
tulting  right  to  compensation  over,  a»amst  the  owners ;  in  the  same 
manner  as  he  would  have«  if  they  had  previously  mortgaged  the  ship. 
TheVvr^m.    638. 

SEIZURE  FOR  A  VIOLATION  OF  THE  DUTY  LAWS. 

1.  A  seizure  wa«  made  in  the  port  of  New  Orleans,  under  the  sixty-seventh 

flection  of  the  act  of  1799,  for  the  collection  of  duties  (8  Vol.  L.  U.  8.) 
which  authorizes  the  collector,  where  he  shall  suspect  a  false  and  fraud- 
ulent entry  to  have  been  made  of  any  ^oods,  wares  or  merchandises,  to 
cause  an  examination  to  be  made,  and  if  found  to  differ, fiom  the  entry, 
(he  nierchandize  is  declared  to  t>e  forfeited,  Luless  it  shall  l>e  made  to 
avpcar  to  the  collector,  or  to  the  court  in  which  a  prosecution  for  the 
forfeiture  shall  be  had,  that  such  difference  proceeded  from  accident  or 
mt«tdl(e,  and  not  from  an  intention  to  defraud  the  revenuift.  After  hear- 
ing; (he  testimony  offered  in  the  cause,  the  court  decreed  and  ordered, 
that  the  property  seized  be  restored  to  the  chimant,  upon  the  payment 
of  a  duty  of  fifteen  per  cent  ad  valorem  ;  ihat  the  libel  be  dismissed,  and 
that  probab!e  cause  of  seizure  be  ceriified  of  record.  The  United  Slates 
appealed  fioin  this  decree.   United  States  v.  112  Casks  of  Sugar,  277. 

2.  The  court  not  being  able  to  decide,  from  the  evidence  sent  up  with  the 

record,  that  the  article,  in  point  of  fact,  differs  from  the  entry  at  the 
customhouse,  affirmed  the  decree  of  the  court  below.    I  hid. 

SLAVERY  IN  THE  DISTRICT  OF  COLUMBIA. 

I.  The  plaintiffs  in  error  filed  a  petition  for  freedom  in  the  circuit  court  of 
the  United  States  for  (he  county,  of  Washington,  and  (hey'proved  that 
they  were  born  in  tlie  state  of  Virginia,  as  slaves  of  Richard  B.  Lee, 
now  deceased,  who  moved  with  his  family  into  the  county  of  Washing- 
ton in  the  district  of  Columbia  about  the  year  1816,  leaving  the  peti- 
tioners residing  in  Virginia  as  his  slaves,  until  the  year  1820,  when  the 
petitioner  Barbara  was  removed  to  the  county  of  Alexandria  in  the  dis- 
trict of  Columbia,  where  she  was  hired  to  Mrs  Muir,  and  continued 
with  her  thus  hired  for  the  period  of  one  year.  That  the  petitioner 
Sam  was  in  like  manner  removed  to  the  county  of  Alexandria,  and  was 
hired  to  general  Walter  Jones  for  a  period  of  about  five  or  six  months. 
Tli-it  after  the  expiration  of  the  said  periods  of  hiring,  the  petitioners 
v/prc  removed  to  the  said  county  of  Washington,  where  t!icy  continued 
(0  reside  as  the  slaves  of  the  said  Richard  B.  Lee  until  his  death,  and 
since  as  the  slaves  of  hU  widow,  the  defendant.  On  the  part  of  the 
defendant  in  error  a  preliminary  objection  was  made  to  the  jurisdiction 
of  this  court,  growing  out  of  the  act  of  congress  of  the  2d  of  April  1816, 
which  declares  that  no  cau-:e  shall  be  removed  from  the  circuit  court  for 
the  district  of  Columbia  to  the  supreme  court  by  appeal  or  writ  of  error, 
unless  the  matter  In  dispute  shall  be  of  the  value  of  one  thousand  dol- 
lars, or  upwards.  By  the  court :  The  inatferin  dispute  in  this  case,  is  the 
freedom  of  the  petitioners.  Th«  judgment  of  the  court  below  is  against 
liieir  claims  to  freedom ;  (he  matter  in  dispute  is,  therefore,  to  the  plain- 
lifTs  in  error,  the  value  of  •their  freedom,  and  this  is  not  susceptible  oft 
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pecuniary  yaluatioo.  Had  the  judgment  been  in  faveiir  of  th«  petltioo- 
ert,  and  the  writ  of  error  brought  by  the  party  claimiDg  to  be  tbe  owner, 
the  value  of  the  slaves  ai  property,  would  have  been  the  matter  in  dis- 
pute, and  affidavits  might  be  admitted  to  ascertain  such  value.  But 
affidavits,  estimating  thtf  value  of  freedom,  are  entirely  inadmissible  ; 
and  DO  doubt  is  entertained  of  the  jurisdiction  of  the  court  Lu  ▼• 
Ue.    44. 

2.  The  circuit  court  refused  to  instruct  the  jury  that  if  they  should  believe 
from  the  evidence  that  the  bringing  the  petitioners  from  Virginia  to 
Alexandria,  by  their  owner,  and  hiiing  them  there,  wob  merely  coUntrm- 
hle,  with  intent  to  evade  the  law,  that  then  :he  petitioners  are  entitled 
to  their  freedom.  By  the  Maryland  law  of  1796,  it  is  declared,  tb  t  it 
shall  not  be  lawful  to  import  or  bring  into  this  state  by  land  or  water, 
any  iiegio,  mulatto,  or  other  slave,  for  sale,  or  to  reside  within  this  state. 
And  any  person  brought  into  this  state  as  a  slave,  contrary  to  this  act,  if 
a  slave  before,  shall  thereupon  cease  to  be  the  property  of  the  person  so 
importing,  and  shall  be  free.  And  by  the  act  of  congress  of  the  27th  of 
February  1801,  it  is  provided,  that  the  laws  of  the  state  of  Maryland,  as 
they  then  existed,  should  be,  and  continue  in  force  in  that  part  of  the 
districtj  which  was  ceded  by  that  state  to  the  United  Stat*s.  The 
Maryland  law  of  1796  is,  therefore,  in  force  in  the  county  of  Washing- 
ton ;  and  the  petitioners,  if  brought  directly  from  the  state' of  Virginia 
into  the  county  of  Washington,  would,  under  the  provisions  of  that 
law,  be  entitled  to  their  freedom.  By  the  act  of  congress  of  the  24th' 
of  June  1812,  it  is  declared,  '•  that  hereafter  it  shall  be  lawful  for  any 
inhabitant  or  inhabitants,  in  ehher  of  the  said  counties  (Washington 
and  Alexandria),  owning  and  possessing  any  slave  or  slaves  therein,  to 
remove  the  same  from  oae  county  into  the  other,  and  to  exercise,  freely 
and  fully,  all  the  righfs  of  property,  in  and  over  the  said  slave  or  sUvet 
therein,  which  would  be  <;xercised  over  him,  her  or  ihem,  in  the  county 
from  whence  the  removal  was  made."    Ibid, 

2.  The  court  erred  in  refusing  to  give  the  fourth  instruction  prayed  on  the 
part  of  the  petitior.or,  which  asked  that  it  should  be  submitted  to  the 
jury  whether,  from  the>«videncc,  the  bringing  of  the  petitioners  from 
V:iginia  to  Alexandria,  and  the  hiring  them  there,  was  not  merely 
colourable,  with  intent  to  evade  the  law.     Jbid, 

4.  Patrick  M'Gutcben,  of  Tennessee,  died  in  1810,  having  previously  made 
his  last  will  and  testament;  by  which  will,  among  other  things,  he 
bequeathed  to  his  nife  Hannah,  duiing  her  natural  life,  all  his  slaves, 
and  provided  that  they,  naming  them,  should,  at  the  death  of  his  wife, 
be  liberated  from  slavery,  and  be  for  ever  and  entirely  set  free;  except 
those  that  were  not  of  age,  or  should  not  have  arrived  at  the  age  of 
twenty-one  years  at  the  death  of  his  wife  ;  and  those  were  tobesub- 
jecuto  the  control  of  his  brother  and  brother-in-law,  until  they  were  of 
age,  at  which  period  they  were  to  be  set  free. .  As  to  Rose,,  one  of  the 
slaves,  the  testator  declared,  that  she  and  her  children,  after  the  death 
of  his  wife,  should  be  liberated  from  slavery,  and  for  ever  and  entirfly 
set  free.  Two  of  the  slaves,  Eliza  and  Cyntltia,  had  children  bom  after 
the  death  of  the  testator,  and  before  the  death  of  his  wife  :  nothing  was 
•aid  in  the  will  as  to  thtf  children  of  Eliza  and  Cynthia.  After  the 
decease  of  the  wife,  the  heirs  of  the  testator  claimed  all  ihe  slaves/and 
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their  increase,  as  liable  to  be  distributed  to,  and  among  the  next  of  kio 
of  (he  tea tator ;  allegiog,  that,  by  the  laws  of  Teunessee,  slavea  cannot 
be  set  free  by  last  wiU  and  testament,  oc  by  any  direction  therein. 
That  if  the  law  does  authorize  emancipation,  they  are  still  slaves 
until  the  period  for  emancipation ;  and  .that  the  increase,  bom  after  the 
death  of  the  testator,  and  before  their  mothers  were  actually  set  free, 
were  slaves,  and  as  such  were  liable  to  be  distributed.  By  the  court : 
The  laws  of  Tennessee  fully  authorize  the  emancipation  of  slaves,  in  the 
manner  provided  by  the  laat  will  and  testament  of  Patrick  M'Cu'rben. 
M  *Cutchen  et  al  r.  Mar^haU  et  ml    220. 

6.  As  a  general  proposition,  it  would  seem  a  little  extraordinary  to  contend, 
that  the  owner  of  property  is  not  at  liberty  to  renounce  his  right  to  it, 
either  absolutely,  or  in  any  inodified  manner  he  may  think  proper.  As 
between  the  owner  and  his  slave,  it  would  require  the  most  explicit 
prohibition  by  law,  to  restrain  this  tight.  Considerations  of  policy, 
with  respect  to  this  species  of  property,  may  justify  legislative  regula- 
tion, as  to  the  guards  and  cheeks  under  which  such  manumission  shall 
take  place  ;  especially,  so  as  to  provide  against  the  public's  becoming 
chargeable  for  the  maintenance  of  slaves  so  manumitted.    I  hid. 

6.  It  is  admitted  to  be  a  settled  rule  in  the  state  of  Tennessee,  that  the  issue 
of  a  female  slave  follows  the  condition  of  (he  mother.  If,  therefore, 
Eliza  and  Cynthia  were  alaves  when  Ifaeir  children  were  bom,  it  will 
follow,  as  matter  of  course,  that  their  children  are  slaves  also.  If  this 
was  an  open  question,  it  might  be  urged  with  some  force,  that  the  con- 
dition of  Eliza  and  Cynthia,  during  the  life  of  the  widow,  was  not  that 
of  absolute  slavery;  but  was,  by  the  will,  converted  Into  a  modified 
servitude,  to  end  upon  the  death,  of  (he  widow,  or  on  their  arrival  at 
the  ag^  of  twenty-one  years,  thould  she  die  before  that  time.  If  the 
mothers  were  not  absolute  slaves,  but  held  In  the  condition  just  men- 
tioned, it  wouki  seem  to  follow,  that  their  children  would  stand  in  the 
same  condition,  and  be  entitled  to  their  freedom  on  their  arrival  at 
twenty-one  yean  of  age.  BUt  the  course  of  decisions  in  the  state  of 
Tennessee,  and  some  other  states  where  slavery  is  tolerated,  goes  very 
str6ngly,  if  not  condusirely,  to  establish  the  principle^  that  females  thus 
situated,  are  considered  ilavee.  That  it  is  only  a  conditional  manumiss- 
ion, and  until  the  contingency  happens,  upop  which  the  freedom  is  to 
take  effect,  they  remain,  to  all  Intents  and  Ourposes,  absolute  slaves. 
The  court  do  not  mean  to  disturb  this  principle.  The  children  of  Eliza 
and  Cynthia  must,  therefore,  be  considered  slaves.    Ilrid,. 

STAY  OF  PROCEEDINGS. 

Sererel  persons  were  made  defendants  who  were  not  parties  or  privies  to 
the  suit  at  law,  and  no  jurisdiction  as  to  them  can  be  exercised,  by  this 
or  the  circuit  court.  But  as  there  appear  to  be  matters  of  equity  in  the 
case«  which  may  be  investigsted  by  a  state  court  $  it  would  be  reasona- 
ble and  just  to  stay  all  proceedings  on  the  judgment  until  the  complainants 
shall  have  time  to  seek  relief  fiom  a  atate  court.    Dunn  v.  Clarke,    1. 

SUPREME  COURT  OP  THE  UNITED  STATES. 

1.  In  cases  where  constitutional  questions  are  involved,  unless  four  judges 
of  the  court  concur  in  opinion,  thus  making  the  d«cMod  thftt  of  a  roa- 
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jority  of  the  whole  coort,  it  is  not  (Ite  practice  of  tbe  court  to  delfwr 
any  judgment,  except  in  eases  ofabsoJnte  necessity.  BriMeoe  tt  si.  ▼. 
The  Commofiwedlth*8  Bank  of  ITtntuekif.  IIS.  X^Ug  of  JTew  York 
V.  Milne,  120. 
2.  Four  judges  not  having  coneurred  ill  opinion  as  to  the  eonslitutional 
questions  argued  in  these  cases,  the  court  directed  that  the  cases  shall 
shall  be  re-argued  at  the  next  term.    Ibid. 

SURETIES. 

1.  The  sureties  in  tiie  bond  oft  contractor,  given  to  secure  the  performance 

of  a  contract  for  the  supply  of  rations  for  the  troops  of  the  United 
States,  are  not  responsible  for  any  balance  in  the  hands  of  the  con- 
tracfor,  at  the  expintion  of  the  contract,  of  advances  made  to  him,  not 
on  account  of  that  particular  contract  exclusively,  but  on  account  of 
that  and  other  contracts,  as  a  common  fund  for  supplies,  where  aecoantB 
of  the  supplies,  the  expenditures  and  the  funds,  had  all  been  throughout 
blended  indiscriminately  by  both  parties,  and  no  separate  portion  had 
l>een  designated,  or  set  apart  for  the  contract  of  1818.  United  Siatee 
V.  Orr*8  Mministrator.    899. 

2.  To  say  that  the  sureties  in  the  bond  should  be  liable  for  the  whole  balance 

would  be  to  say,  that  they  should  be  liable  for  advances  made  under 
any  other  contracts ;  and  if  not  liable  for  the  whole,  the  Tery  case  sup- 
posed in  tbe  instruction  precludes  the  possibility  of  any  legal  separation 
of  the  items  of  the  balance.  Each  and  all  of  them  are  blended,  per 
my  et  per  tout,  as  a  common  fund.  The  case  Indeed,  In  the  principles 
which  must  govern  it,  ranges  itself  under  that  large  diss  of  cases, 
where  a  party,  bound  for  the  fidelity  of  a -clerk  or  other  agent  4>f  A,  as 
keeper  of  his  money  or  accountA,'is  held  not  liable  for  acu  done  as  tiM 
keeper  of  the  money  or  accounts  of  A  and  B.  And  In  the  present  sull 
there  is  no  difference  in  point  of  law  between  the -liability  of  tbe  pilD- 
cipal  and  that  of  the  sureties  upon  the  bond.  It  is  the  same  contract, 
ss  to  both ;  and  binds  both  or  neither.  The  United  States  are  oot, 
however,  without  remedy;  for 'there  can  be  no  doubt,  that  an  action 
in  another  form  would  lie  against  the  contractor  for  any  Imlance*  how- 
ever received,  which  remained  unexpended  in  his  hatids  after  the  ter- 
mination of  the  service  for  which  the  advances  were  made.    Ibid. 

8.  Contract.. 

4.  Evidence. 

6.  Treasury  transcript. 

TREASURY  TRANSCRIPT. 

1.  A  treasury  transcript,  produced  in  evidence  by  the  United  States,  in  an 
action  on  a  bond  for  the  performance  of  a'  contract  for  the  supply  of 
rations  to  the  troops  of  the  United 'States,  contained  items  of  charge 
which  were  not  objected  to  by  the  defendant,  llie  defendant  objected 
to  the  following  items,  as  not  proved  by  the  transcript :  "  February 
19th,  1818,  for  warrant  1680,  favour  of  Richard  Smith,  dated  27th  De* 
ceniber  1817  and  11th  February  1818,  twenty  thousand  dollars."  And 
on  the  11th  of  April  of.  the  same  year,  another  charge  was  made  **  for 
warrant  No.  1904,  for  the  payment  of  \\\%  two  drafts,  favour  of  Alexan- 
der M'Corfnick,  dated  11th  and  17th  of  March  1818,  for  ten  I 


INDE^X.  791 

TREASURY  TBAJ^SGRIPT. 

dollarf.**  And  oqlhe  14lh  of  May.of  iba  •ame.yetr,  a  charge  wm  made  * 
^*  for  warrant  No..20S8|  being  In  part  for  a  bill  of  exchaoge  Id  favoar 
of  Richard  Smith  lor  tweaty.tbodiand dollafa,twelve  tbousaDd  eight 
hmidred  aod  thirty-two  dollara  and  leveDty-eight  centt.'*  And  one 
other  warrant  waa  charged  June  22d,  *'  for  .a  bill  of  exchange  in  fafour 
of  Richard  Smith,  dated  Jane  2Sd,  1810,  four  ihouaanddotlaia;  aod 
alto  a  warrant  to  Ric)iard  Smith,  per  order,  for  eight  thovivid  doilari." 
Theae  Items,  the  circuit  cddrt  hiatnicted  the  jory,  were  not  snflielently 
proved,  by  being  charged  in  the  account  and  certified  tinder  the  act  of 
coDgreea.  By  the  court :  The  officers  of  the  treasury  may  well  certify 
facta  which  come  under  their  official  notice,  but  they  cannot  eerti^ 
thoae  which  do  not  come  within  their  own  knowledge.  The  execution 
of  bills  of  exchange  and  orders  for  money  on  the  treaaury,  though  they 
may  be  *'  connected  with  the  settlement  of  an  account,*'  ffinnot  be  offi* 
dally  known  to  the  atfeonnling  officers.  In  such  caaM,  however,  pro* 
▼i^on  has  been  made  by  law,  by  which  such  Instruments  are  made  eri- 
deeee,  w^hout  proof  of  the  hand-writing  of  the  drawer.  The  act  of 
congress  of  the  8d  of  March  1797,  makes  all  ebpies  of  papers  renting 
to  The  settlement  of  accounts  at  the  treaiury,  properly  certified,  when 
produced  In  court  annexed  to  the  transcript,  of  equal  validity  with  the 
originals. .  Under  this  proyisiop,  had  copies  of  the  bills  of  exchango 
and  olders,  on  which  these  items  were  paid  to  Smith  and  M'CormIck, 
been  duly  eertififMi  and  annexed  to  the  tmnacripC,  the  same'elfect  must 
have  been  given  to  them  by  the  circuit^eourt,  as  if  the  original  bad  been 
produced  and  proved.  And  every  transieript  of  accounts  from  the  trea- 
suij,  which  containa  Iteina  of  payments  made  to  others,  on  the  antbo- 
lity  of  the  penon  charged,  ahoold  ba>e  annexed  to  it  a  duly  certified 
copy  of  the  Inatniment  which  authorised  such  payments.  And  so  In 
every  ease,  where  the  government  endeavoum,  by  suit,  to  hold  an  Indi- 
vidual liable  fsr  acta  of  his  agent.  The  agency,  ou  which; the  act  of 
the  government  was  founded,  should  bei|uide  tp  appear  by  a  dul^  ceiw 
^fied  copy  of  the  power.  The  defendant  woukl  be  at  libeity  to  im- 
'  peach  the  evidence  thus  certified;  and,  under  peculiar  circumstances 
pf  alleged  fraud,  a  court  inight  roquiro  the  production  of  the  original  in- 
strument This,  however,  would  depend  upon  the  exercise  of  the  dis- 
cretion of  the  court,  and  ^ould  only  be  enforced  by  a  continuance  of 
the  cause  until  the  original  should  be  produced.  United  S^aiu,  ▼. 
JatUM.  876. 
S.  The  lallowhig  itemin  the  treasury  transcript  was  hot  admissible  in  evi. 
dence.  •*  To  accounU  tranaferrcd  from  the  hooka  of  the  aecond  auditor 
for  this  sum,  standing  to  liis  debit,  under  said  contract,  on  the  booka  of 
the  aecond  auditor,  transferred  to  his  debit  on  those  of  this  officer^ 
forty- five  thousand  dollara."  The  act  of  congreaa,  in  making  a  "  trans- 
cript from  the'booka  and  procecdinga  of  the  tr^aury"  evidence,  dov 
not  mean  the  atatement  of  an  account  in  grass,  but  a  alatement  of  the 
itcBM;  both  of  the  d«biu  and  credits,  aa  they  wero  acted  upon  l>y  the 
accounting  officecs  of  ib»  department.  On  the  trial,  the  defendant  shall 
be  allowed  no  crodit  on  Touchers,  which  haye  nottieen  rejected  by  the 
treasury  offieeis,  unless  it.  waa  not  in  his  power  to  have  produced  them  ; 
and  how  could  a  proper  efleet  be  given  to  this  provision,  if  the  credite 
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be  chaiged  in  gross  ?    The  defendant  is  onquestionsblj  entitled  to  t 
detailed  statement  of  the  items  which  compose  his  account     /Ud. 
8.  The  defendant,  in  an  action  by  the  United  States,  where  a  treasury 
transcript  is  produced  in  evidence  by  the  piaintiflfs,  is  entitled  to  the 
credits  given  to  him  in  the  account;  and  in  claiming  those  credits,  be 
does  not  waive  any  objection  to  the  items  on  the  debit  side  of  the  ac- 
count.   He  is  unquestionably  entitled  to  tlHB  evidence  of  the  de^^on 
of  the  treasury  officers  upon  his  vouchers,  without  reference  to  the 
charges  made  against  him.    And  he  may  avail  himself  of  that  decision, 
without  In  any  degree  restricting  his  right  to  object  to  any  improper 
charge.    The  credits  were  allowed  the  defendant  on  the  vouchers 
atone,  and  without  reference  to  the  particular  items  of  demand  which 
the  government  might  have  against  him.    And  the  debits,  as  well  as 
the  credits,  must  be  established  on  distinct  and  legal  evidence.    IHd, 
4.  The  defendant  Is  entitled  to  a  certified  statement  of  his  credits,  as  al- 
lowed by  the  accounting  officers,  and  he  has  a  right  to  claim  the  full 
benefit  of  them,  in  a  suit  by  the  government ;  and.  under  no  circum- 
stances hss  the  government  a  right  to  withdraw  credits  which  have 
been  fairly'allowed.    Ibid, 
6.  The  law  has  prescribed  the  mode  by  which  treasury  accounts  shall  bs 
msde  evidence,  and  whilst  an  individual  may  claim  the  benefit  of  this 
rule,  the  government  can  set  np  no  eiemption  from  its  operation.    In 
the  performance  of  their  official  duty,  the  treasury  officers  act  under 
the  authority  of  law ;  their  acts  are  public,  and  affect  the  rights  of  in- 
dividuals as  well  as  those  of  the  government.    In  the  adjustment  of  an 
account,  they  sometimes  act  judicially,  and  their  acts  are  all  recorded 
en  the  books  and  files  of  the  treastrry  department.     So  far  as  they  act 
strictly  within  the  rules  prescribed  for  the  exercise  of  their  powers, 
their  decisions  are,  in  effect,  final ;  for  ff  an  appeal  be  made,  they  will 
receive  judicial  sanction.    Accounts  amounting  to  many  millions  annu- 
ally, come  under  the  action  of  these  officers.    It  is,  therefore,  of  great 
.  importance  to  the  public,  and  to  individuals,  that  the  rales  by  which 
they  eiercise  their  powers,  should  be  fixed  and  known.    Ikid, 

6.  In  every  treasury  account  on  which  suit  Is  brought,  the  law  requires  the 

credits  to  be  stated  as  well  as  the  debits.  These  credits  the  officers  of 
the  government  cannot  pruperly  either  suppress  or  withhold.  They 
are  made  evidence  in  the  case,  and  were  designed  by  the  law  for  the 
benefit  of  the  defendant.    Ibid. 

7.  O.  made  a  contract  with  the  government  to  supply  the  troops  of  the  United 

States  with  rations  within  a  certain  district,  and  eiecuted  a  bond  and 
contract  agreeably  to  the  usages  of  the  war  department.  The'Uolted 
States  brought  an  action  against  O.  on  the  bond,  and  gave  in  evidence 
the  contract  annexed  to  the  bond,  and  a  treatuiy  statement,  which 
showed  a  balance  against  O.  The  United  Stales  also  gave  in  evidence 
another  transcript  to  prove  that  O.,  under  a  previous  aecoont,  bad  been 
paid  a  balance  of  nineteen  thousand  one  hundred  and  forly-nfne  dollan 
and  one  cent,  stated  to  be  due  to  him,  which  was  paid  to  his  agent, 
under  a  power  of  attorney,  and  the  receipt  for  the  same  Indoned  on  the 
back  of  the  account.  The  circuit  court  instructed  the  Jnry,  that  the 
second  transcript  was  not  6V!«f«nce,  per  se,  to  ostabHih  the  items 


INDEX.  793 

TREASURY  TRANSCRIPT. 

charged  to  O.  Held:  that  there  wu  no  error  in  this  instruction. 
United  StaUM  r.  Jones,    887.. 

8.  The  eoonae)  for  the  United  Stitea  also  gave  in  evidence  the  power  of 

attorney  to  R.  Smith,  and  his  receipt,  proved  by  Smithy  that  the  money 
received  by  him,  under  the  said  power  of  attorney,  waa  applied  to  the 
credit  of  O.  in  the  Bank  of  the  United  States  at  Washington  ;  which 
payment  the  witness  supposed  was  made  known  to  O.,  though  he  could 
not  speak  positively  on  the  subject,  as  he  did  not  communicate  the 
Information  to  him.  And  the  counsel  who  offered  this  evidence  stated, 
that  he  oflered  it  to  show  that  the  accounts  between  O.  and  the  go- 
vernment, under  the  contract  of  the  16th  of  January  1817,  had  been 
settled  up  to  that  time,  and  that  the  balance  of  nineteen  thousand  one 
hundred  and  forty-nine  dollars  and  one  cent  had  been  paid  to  SmitiK  as 
tbe  agent  of  O.,  and  that  he  oflbred  the  evidence  for  no  other  purpose. 
The  counsel  for  the  United  States  then  gave  in  evidence  to  the  jury,  a 
subsequent  account  between  O.  and  the  government,  under  the  con- 
tract. And,  on  the  prayer  of  the  defendant,  tbe  circuit  court  instructed 
the  jury,  '*  that  the  said  accounts  were  not  competent  per  se,  upon 
which  to  charge  the  defendant  or  his  intestate  for  any  sums  therein 
contained,  further  than  the  mere  payment  of  money  from  the  treasury 
to  the  said  intestate,  or  to  his  authorised  agent"  By  the  court :  The 
items  embraced  by  this  instruction  were  charges  made  against  O.  for 
the  acts  of  certain  persons,  alleged  to  be  hb  agents,  without  annexing 
to  the  transcript  copies  of  any  papeis  showing  th^  agency,  or  offering 
any  proof  that  they  acted  under  the  authority  of  O. :  the  circuit  court, 
Ihereforei  properly  instructed  the  jury,  that  the  transcript,  per  se,  did 
not  prove  these  items.    Ibid, 

9.  The  plaintiffs  then  proved  by  R.  S.  that  he  received,  as  the  ag^nt  of  O. 

six  thousand  three  hundred  and  fifty  dollars  and  ninety-nine  cents,  on 
warrant  No.  6471,  under  the  contract,  and  that  the  same  was  applied  to 
the  credit  of  O.  in  the  Bank  of  tbe  United  States  at  Washington,  of 
which  payment  the  witness  believed  O.  had  notice.  The  counsel  for* 
the  plaindffs  stated,  that  they  confined  their  claim  to  the  above  item, 
which  was  the  first  one  charged  in  the  treasury  account  exhibited.  The 
counsel  for  the  defendant  then  moved  the  court  to  instruct  the  jury, 
that  this  account,  as  ^o  the  preceding  one  offered  in  evidence  by  tbe 
plaintiffs,  was  evidence  for  the  defendant,  of  the  items  of  credits  con- 
Uined  in  either ;  and  that  in  claiming  them,  he  did  not  admit  the  de- 
bits ;  which  instruction  was  given  by  the  court,  and  to  which  an  excep- 
tion was  taken.  By  the  court:  This  instruction  involves  the  same 
question  which  has  already  been  decided,  between  the  same  parties,  at 
tbe  present  term.    There  was  no  error  in  giving  the  instruction.     Ibid. 

10.  Id  the  forther  progress  of  the  trial,  the  plaintiffs  offered  to  withdraw  from 
the  jury  thp  said  two  accounts  mentioned  In  the  preceding  exception, 
and  all  tlie  evidence  connected  with  said  accounts,  to  which  the  de- 
fendant's counsel  objected,  and  the  court  refused  the  motion.  By  the 
court:  A  treasury  account  which  contains  credits  as  well  as  debits,  is 
evidence  for  the  defendant  as  well  as  the  government ;  and  unless  theirs 
be  an  abandonment  of  the  suit  by  the  counsel  for  the  government,  it 
has  no  right  to  witbdrayr  from  the  jury,  any  part  of  the  credits  relied  on 
by  the  delemlant.    Ibid. 
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11.  The  dretfK  ooqrt,  oo  tho  pnyer  of  the  duftuwiant,  tetdueM  4Ks  jwy, 
that  the  tniMCfipt  from  tlie  books  end  pioeoediofi  of  the  tnuttjt  on 
only  be  regarded  as  establidilBg  luch  of  the  iteaa  of  debit,  la  te  ae- 
count  atated  k  the  Mid  transcript,  as  are  for  noMys  disboieed  tlnoaih 
the  ordinary  channels  of  the  treuuiy  departasent,  where  the  tianaactions 
are  shown  by  its  books,  and  whete  ^  oflioers  of  the  departnent  Most 
have  had  oiBclal  knowledge  of  the  facu  stated :  hot  that  the  traoseiipt 
is  e? idence  for  (be  defeodtnt  of  the  full  amount  of  the  credits  therein 
stated  ;  and  that,  by  relying  on  the  said  transcrlpt»  as  eTidence  of  soch 
credits,  the  defendant  does  not  admit  the  eeneetness  of  any  of  the 
debiu  in  the  said  aeeoont,  of  which  the  transcript  is  not,  per  se,  evi- 
dence ;  and  that  the  said  tianseiipt  is  not,  pet  ecevideaee  of  any  of  the 
items  of  debit  therein  stated,  except  the  fiiat.  Bf  the  eoiiit :  The  cor- 
rectness of  the  principle  laid  down  by  the  circoit  court  in  this  instrac- 
tion,  hu  been  recognised  by  this  cowt,  in  a  caae  between  the  same 
parUes,at  the  present  term.    Ibid, 
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